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REPUVCEMENT 


JUDGES  OF  THE  COURT  OF  APPEALS. 

[SECOND   DIVISION] 

DAVID  L.  FOLLETT,  Chief  Judge. 
GEORGE  B.  BRADLEY, 
JOSEPH  POTTER, 
IRVING  G.  VAKN, 
ALBERT  HAIGHT, 
ALTON  B.  PARKER, 
CHARLES  F.  BROWN, 

Associate  Jtjdges. 


By  vote  of  the  electors  at  the  general  election,  held  Novem- 
ber 8, 1838,  section  6  of  article  6  of  the  state  Constitution  was 
amended  by  adding  thereto  the  following : 

"  Whenever,  and  as  often  as  there  shall  be  such  an  accumula- 
tion of  causes  on  the  calendar  of  the  Court  of  Appaals  that  the 
public  interests  require  a  more  speedy  disposition  thereof,  the 
said  court  may  certify  such  fact  to  the  governor,  who  shall 
thereupon  designate  seven  justices  of  the  Supreme  Court  to 
act  as  associate  judges,  for  the  time  being,  of  the  Court  of 
Appeals,  and  to  form  a  second  division  of  said  court,  and  who 
shall  act  as  such  until  all  the  causes  upon  the  said  calendar,  at 
the  time  of  the  making  of  such  certificate,  are  determined,  or 
the  judges  of  said  court,  elected  as  such,  shall  certify  to  the 
governor  that  said  causes  are  substantially  disposed  of,  and  on 
receiving  such  certificate,  the  governor  may  declare  said 
second  division  dissolved  and  the  designation  of  justices  to 
serve  thereon  shall  thereupon  expire.  The  second  division  of 
said  court,  hereby  authorized  to  be  constituted,  shall  be  com- 
petent to  determine  any  causes  on  said  calendar  which  may  be 
assigned  to  such  division  by  the  court  composed  of  judges 
elected  to  serve  in  the  Court  of  Appeals,  and  that  court  may, 
at  any  time  before  judgment,  direct  any  of  the  causes  so 
assigned  to  be  restored  to  its  calendar  for  hearing  and  decision. 
The  rules  of  practice  in  both  divisions  shall  be  the  same. 
Five  members  of  the  court  shall  be  sufficient  to  form  a  quorum 
for  said  second  division,  and  the  eoncarrence  of  four  shall  be 
necessary  to  a  decision.  The  judges  composing  said  second 
division  shall  appoint  from  their  number  a  chief  judge  of  said 
division,  and  the  governor  may,  from  time  to  time,  when  in 
his  judgment  the  public  interest  may  require,  change  the 
designation  of  any  justice  of  the  Supreme  Court  to  serve  in 
such  division  and  may  fill  any  vacancy  occurring  therein,  by 
designating  any  justice  of  the  Supreme  Court  to  fill  such 
vacancy.     Said  second  division  may  appoint  and  remove  a 


VI 


crier  and  sach  attendants  as  may  be  necessary.  The  judges 
composing  said  second  division  shall  not,  daring  the  time  of 
their  service  therein,  exercise  any  of  the  f imctions  of  justices 
of  the  Supreme  Court,  nor  receive  any  salary  or  compensation 
as  such  justices,  but  in  lieu  thereof  shall,  during  such  term  of 
service,  receive  the  same  compensation  as  the  associate  judges 
of  the  Court  of  Appeals.  They  shall  have  power  to  appoint 
the  times  and  places  of  their  sessions  within  this  state,  and  the 
clerk  and  reporter  of  the  Court  of  Appeals  shall  be  clerk  and 
reporter  of  said  second  division." 

Pursuant  to  said  section,  as  so  amended,  the  present  second 
division  of  the  Court  of  Appeals  was  organized  and  began  its 
sessions  March  5,  1889. —  [Rep. 
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m  THE 

COURT  OF  APPEALS 

OF  THE 

State  of  New  York, 

[SECOND  DIVISION], 
Commencing  October  8,  1889. 


The  Trustees  of  the  Freeholders  and  Commonalty  of  the 
Town  of  Southampton,  Respondents,  v.  The  Mecox  Bay 
Oyster  Company,  Appellant 

The  English  possession  in  this  country  rested  upon  the  right  of  discovery, 
and  the  lands  were  held  by  the  king  as  the  representative  of  the  nation. 

The  Indians  had  no  title  which  they  could  grant  and  which  would  be 
recognized  in  the  courts  of  this  country. 

The  supremacy  of  the  Dutch  government  was  never  established  over  the 
eastern  end  of  Long  Island,  and  there  was  no  exercise  of  sovereign  power 
over  the  lands  in  that  part  of  the  island  until  the  final  establishment 
of  the  power  of  England  through  the  government  and  laws  promulgated 
by  the  Duke  of  York. 

Under  the  Andross  patent  to  the  town  of  Southampton,  granted  in  1676, 
the  title  to  all  the  lands  vested  in  the  corporate  body  thereby  created. 

This  title  was  not  changed  or  altered  by  the  Dongan  charter  of  1686,  but 
it  simply  confirmed  the  title  in  the  town  to  the  common  lands,  not  to 
individuals  as  tenants  in  common. 

In  the  construction  of  a  public  charter  granted  for  the  purpose  of  creating 
a  civil  community,  the  practical  interpretation  it  has  received  from  and 
which  lias  been  acquiesced  in  by  those  interested  therein  for  a  long  series 
of  years,  is  the  most  important  evidence  in  the  determination  of  rights 
existing  thereunder,  and  the  strict  letter  of  the  instrument  becomes  of 
little  importance. 
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As  to  the  lauds  under  water  embraced  within  said  patents,  the  title  remains 
in  the  town. 

Where,  therefore,  in  an  action  by  the  town,  to  recover  land  under  water  of 
Mecox  bay,  in  said  town,  defendant  claimed  that  under  the  Dongan 
charter  the  title  to  the  undivided  and  unappropriated  lands  vested 
in  purchasers  thereof  as  tenants  in  common  under  a  deed  executed  in 
1641  from  one  F. ,  who  claimed  to  be  the  agent  of  the  Earl  of  Stirling, 
and  under  Indian  deeds,  and  proved  a  title  from  trustees  of  said  pur- 
chasers or  "proprietors,"  as  they  were  known  and  described,  which 
trustees  were  elected  pursuant  to  the  act  of  1818  (Chap.  155,  Laws  of 
1818),  ?ield,  that  the  defense  was  untenable;  and  that  plaintiffs  were  entitled 
lo  recover. 

(Argued  March  15,  1889;  decided  October  8, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  13, 1887,  which  affirmed  a  judgment  in  favor 
of  the  plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  in  the  nature  of  ejectment  to  recover  land 
under  this  waters  of  Mecox  bay,  in  the  town  of  Southampton, 
Suffolk  county. 

The  town  claimed  title  to  the  land  under  the  colonial 
charters.  There  were  two  charters  to  the  town.  The 
first  was  dated  November  1,  1676,  and  was  granted  by 
Governor  Andross,  The  second  was  granted  by  Governor 
Dongan,  and  was  dated  December  6,  1 686.  The  first  settlers 
in  the  town  came  from  Lynn,  Massachusetts,  about  the  year 
1641.  They  had  obtained  a  deed  from  James  Farrett,  who 
professed  to  be  the  agent  or  deputy  of  the  Earl  of  Stirling, 
who  appears  to  have  claimed  tliat  he  held  a  grant  of  Long 
Island.  The  Farrett  deed  conveyed  no  particular  land,  but 
jmrported  to  grant  to  the  grantees  named  therein  and  their 
associates  the  right  ''  to  sitt  down  upon  Long  Island,  there  to 
possess,  improve  and  enjoy  eight  miles  square  of  land,"  etc. 
It  further  gave  the  right  to  purchase  from  the  Indians  "  any 
of  the  aforesaid  land  or  any  .part  thereof."  After  their  settle- 
ment on  the  island  these  settlers  obtained  deeds  from  the 
Indian  occupants.  The  Andross  patent  recited  the  existence 
of  a  town  upon  Long  Island  "  commonly  called  by  the  name 
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of  Southampton."  It  granted,  ratified  and  confirmed  unto' 
the  patentees  named  therein,  "  for  and  on  the  behalf  of  them- 
selves and  their  associates,  freeholders  and  inhabitants  of  said 
town,  all  the  aforementioned  tract  of  land,  etc.,withinthe  bounds 
of  the  town.  To  have  and  to  hold  all  and  singular  *  *  * 
etc.,  to  the  said  patentees  and  their  associates,  their  heirs,  suc- 
cessors and  assigns.  Provided  *  *  *  that  all  the  lands, 
etc.,  within  the  said  limits  shall  have  relation  to  the  town  in 
general  for  the  well  government  thereof."  It  gave  the  right 
to  purchaBe  the  Indian  title,  and  conferred  upon  "  said  patentees 
and  their  associates  all  the  privileges  and  immunities  belonging 
to  a  town  within  this  government."  The  Dongan  patent 
recited  the  Andross  patent,  and  that  differences  existed  between 
the  inhabitants  and  Indians  concerning  the  bounds  of  the 
town,  and  that  the  clauses  in  the  Andross  patent  constituting 
a  town  were  not  sufficient  to  give  such  privileges  and  immunities 
as  it  was  designed  to  give.  It  granted,  ratified  and  confirmed 
unto  the  patentees  therein  named  "freeholders  and  inhab- 
itants of  Southampton,  hereinafter  erected  and  made  a  body 
corporate  and  politique,  and  entitled  to  be  called  by  the  name 
of  the  trustees  of  the  freeholders  and  commonalty  of  the  town 
of  Southampton  and  their  successors,  all  the  afore-recited 
tract  of  land,  etc.,  rivers,  waters,  lakes,  ponds,  brooks,  streams, 
beaches,  harboi-s,  fishing,  hunting  and  fowling,"  etc.  The 
haiendum  clause  of  this  grant  was  as  follows  : 

"  To  have  and  to  hold  all  the  afore-recited  tract  and  parcel 
of  land  and  premises,  with  their  and  every  of  their  appur- 
tenances, unto  the  said  Major  John  Howell  *  *  * 
(eleven  others  being  named)  freeholders  and  commonalty  of 
the  towne  of  Southampton  and  their  successors  forever  to  and 
for  the  several  and  respective  uses  following,  and  to  no  other 
use,  intent  and  purpose  whatsoever.  That  is  to  say,  as  for 
and  concerning  all  and  singular  the  severall  respective  parcells 
of  land  and  meadow  part  of  the  granted  premises  in  any 
wayes  taken  up  and  appropriated  before  the  day  of  the  date 
hereof  unto  the  several  and  respective  present  freeholders 
and  inhabitants  of  the  said  town  of  Southampton  by  virtue  of 
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the  afore-reeited  deed  or  patent  to  the  only  use,  benefit  and 
behoofe  of  the  said  respective  present  freeholders  and  inhabi- 
tants and  to  their  several  and  respective  heirs  and  assigns 
forever.  And  as  for  and  concerning  all  and  every  such 
parcell  or  parcells,  tract  or  tracts  of  land  remainder  of  the 
granted  premises  not  yet  taken  tip  or  appropriated  to  any 
particular  person  or  persons  by  virtue  of  the  afore-recited  deed 
or  patent,  to  the  use,  benefite  and  behoofe  of  such  as  have 
been  purchasers  tliereof  and  their  heires  and  assigns  forever 
in  a  proportion  to  their  severall  and  respective  purchases 
thereof  made  as  tenants  in  common,  without  any  lett,  hindrance 
or  molestation  to  be  had  or  reserved  upon  pretence  of  joyiit 
tenancy  or  survivorship,  anything  contained  herein  to  the 
contrary  in  any  ways  notwithstanding."  It  then,  with  con- 
siderable detail,  created  the  inhabitants  a  body  corporate  by 
the  name  of  "  The  trustees  of  the  Freeholders  and  commonalty 
of  the  town  of  Southampton  "  and  provided  for  the  government 
thereof. 

The  contention  of  the  defendant  is  that,  under  the  Dongan 
charter,  the  title  to  the  undivided  and  unappropriated  land 
vested  in  purchasers  thereof  under  the  Farrett  and  Indian 
deeds  as  tenants  in  common,  which  purchasers  are  known  and 
described  as  "  proprietors,"  and  it  proved  a  title  from  certain 
trustees  of  said  proprietors  elected  pursuant  to  chapter  155,. 
Laws  of  1818. 

Further  facts  appear  in  the  opinion. 

jE  a.  Carpenter  and  -ff".  jP.  Hedges  for  appellant.  The 
statute  of  uses  was  operative  in  this  colony  at  the  dates  of  the 
patents  and  deeds.  (4  Kent's  Com.  293,  296,  299 ;  Gerard  on 
Titles,  252 ;  Hilliard's  Abridgment,  195  ;  Fields  v.  Fisher, 
10  Johns.  504 ;  Jackson  v.  2fi/erSj  3  id.  88 ;  9  Wend.  611 ; 
Const  of  New  York  of  April  20,  1777,  art.  35  ;  Id.  1822,  art. 
7 ;  Id.  1846,  art.  7 ;  Id.  1875,  art.  7 ;  Documentary  History 
of  New  York,  755  ;  Revised  Laws  of  New  York,  72.)  When 
a  patent  or  grant  conveys  a  tract  of  land  by  metes  and  bounds, 
the  land  under  water,  as  well  as  other  land,  will  pass  if  the 


1889.]    Town  of  Southampton  v.  Mbcox  Bat  Oysteb  Co.     5 

Opinion  of  the  Court,  per  Brown,  J. 

land  under  water  lies  within  the  bounds  of  the  grant. 
{Trustees  v.  Strong^  60  N.  Y.  71-82;  Rogers  v.  Jcmes^ 
1  Wend.  273.) 

James  C.  Carter  for  respondents.  The  title  to  most  of  the 
lands  upon  Long  Island  rests  upon  grants  originally  made  by 
the  colonial  governors,  and  the  trustees  of  the  towns  acquired 
the  legal  title  to  all  the  lands  conveyed.  {Rogers  v.  Jo^ieSy 
1  Wend.  237 ;  Trustees  v.  Strong,  60  N.  Y.  56 ;  Hand  v. 
Newton^  92  id.  88 ;  Rabbins  v.  Ackerly,  91  id.  98 ;  Mayor, 
etc.,  V.  Hart,  95  id.  451 ;  Roe  v.  Strong,  107  id.  350,  358 ; 
Trustees  v.  Ki/rky,  68  id.  459 ;  Atkinson  v.  Bowman,  42  Hun, 
404.)  The  predominating  force  of  a  uniform  usage,  con- 
tinued through  generations,  in  expounding  the  titles  acquired 
under  ancient  deeds  or  charters,  has  always  been  recognized 
in  the  law.  {Livingston  v.  Ten  BroecJc,  16  Johns.  14 ;  Hale 
dejure  Maris,  Hargrave's  Law  Tracts,  33  ;  Jackson  v.  Wood, 
13  Johns.  347 ;  Adamis  v.  Froihingham,  3  Mass.  360 ;  Cod- 
man  V.  Wirk^low,  10  id.  149 ;  Bayard  v.  Goodwin,  2  id.  475 ; 
Atty.'Gen,  v.  Parker,  3  Atk.  576 ;  Stewart  v.  Patrick,  68 
N.  Y.  450.)  By  the  Dongan  charter  a  use  was  created  in  the 
purchasers  of  the  lands  conveyed  by  it  then  unappropriated, 
which  use  was  executed  in  such  purchasers  and  thus  vested 
the  fee  in  them.  (Sheppard's  Touchstone,  236  ;  Thomas  v. 
MarcKfidd,  10  Pick.  364;  Sackson  v.  Sisson,  2  Johns.  Cas. 
321 ;  3  Washburn  on  Real  Property  [4th  ed.]  263  ;  4  Cruise's 
Dig.  262,  363;  1  id.  354.)  No  title  could  ever  be  acquired  to 
lands  in  this  state  through  an  Indian  deed.  {Johnson  v. 
Mcintosh,  8  Wlieat.  543 ;  Martin  v.  Waddell,  16  Pet.  367.) 

Brown,  J.  Nearly  all  the  Long  Island  towns  were  created 
by  royal  charters,  and  the  patents  were  intended  not  only  to 
create  the  corporate  bodies  and  thus  clothe  the  inhabitants 
with  the  power  of  government,  but  also  to  convey  the  title 
to  the  land  within  the  bounds  of  town. 

In  several  cases  the  charters  of  these  towns  have  been 
before  the  courts  for  construction,  and  invariably  it  has  been 
decided  that  under  them  the  towns,  in  their  corporate  char- 


6    Town  op  Southampton  v,  Mbcox  Bay  Oyster  Co.     [Oct.^ 

Opinion  of  the  Court,  per  Brown,  J. 

acter,  took  title  to  the  undivided  and  unappropriated  land 
within  their  bounds.  {^Brook/uwen  v.  Strong^  60  N.  Y.  57 
Hand  V.  Newton^  92  id.  88;  Robins  v.  Ackerly^  91  id.  98 
People  V.  ]Sr.  T.  d;  Manhattan  Beach  li.  R.  Co.,  84  id,  565 
East  Hampton  v.  KirJc,  68  id.  459 ;  Rogers  v.  Jones,  1 
Wend.  237 ;  Atkinson  v.  Bownmn,  42  Ilun,  404 ;  North  nemp- 
stead  V.  Hempstead,  2  Wend.  109.) 

With  one  or  two  exceptions,  all  the  cases  cited  were  either 
actions  for  trespass  or  in  ejectment,  and  involved  directly  the 
question  as  to  the  title  of  the  towns. 

While  the  precise  point  that  is  now  made  does  not  appear 
to  have  been  considered  or  discussed  in  the  opinions  of  the 
court  or  in  the  briefs  of  counsel,  the  cases  show  that  in  some 
of  the  charters  the  language  of  the  habendum  clauses  was 
similar  to  that  in  tlie  Dongan  charter  of  Southampton,  and  if 
the  defendant's  contention  is  sound,  those  decisions  could  not 
be  sustained. 

The  charter  of  Eastliampton,  which  wa^  before  this  court 
in  Trustees  v.  £irk,  and  before  the  Supreme  Court  again  in 
Atkinson  v.  Bowman,  and  the  charter  of  Brookhaven,  which 
was  before  this  court  in  Trustees  v.  Strong  and  Hand  v.  New- 
ton, have  habendum  clauses  almost  identical  with  the  Dongan 
charter  of  Southampton.  In  all  of  them  it  was  distinctly 
decided  that  the  title  to  the  common  land  was  in  the  towns, 
and  as  to  the  land  under  water  of  the  navigable  bays,  rivers 
and  harbors,  if  there  was  before  any  doubt  about  it,  the  case 
of  Trustees  v.  Strong  settled  the  law,  that  notwithstanding  the 
public  right  to  navigate  such  waters,  the  land  under  the  water 
could  be  the  subject  of  exclusive  ownership,  and  in  the  case 
then  before  the  court  was  owned  exclusively  by  the  town. 

I  am  unable  to  perceive  any  distinction  between  the  cases 
cited  and  the  one  we  are  now  considering.  The  claim  that 
the  original  settlers  had  title  under  the  Farrett  and  Indian 
deeds,  which  was  recognized  by  the  English  government  and 
confirmed  in  the  royal  grants,  has  no  foundation  in  fact  or  in 
law.  The  case  contains  no  evidence  of  any  title  possessed  by 
the  Earl  of  Stirling.     Whatever  the  historical  fact  may  be» 
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we  cannot  go  outside  of  the  record  to  find  it.  Title  must  be 
and  always  is  a  matter  of  proof,  and  no  evidence  was  given  in 
this  case  tending  to  show  that  the  Earl  of  Stirling  had  any 
property  right  in  Long  Island. 

Nor  did  the  Indians  have  any  title  to  the  land  which  they 
could  grant,  and  which  would  be  recognized  in  the  courts  of 
this  country.  The  English  possession  in  this  country  rested 
upon  the  right  of  discovery,  and  the  lands  were  held  by  the 
king  as  the  representative  of  the  nation.  This  subject  has 
been  learnedly  discussed  by  Chief  Justice  Marsh  all  in  eTbAw. 
son  V.  WIntoBh  (8  Wheat.  543),  and  by  Chief  Justice  Taney 
in  Martin  v.  Waddell  (16  Peters,  367),  and  in  thiese  cases  the 
Supreme  Court  of  the  United  States  said  :  "  If  discovery  be 
made  and  possession  be  taken  under  the  authority  of  an  exist- 
ing government,  which  is  acknowledged  by  the  emigrants,  it 
is  supposed  to  be  well  settled  that  the  discovery  is  made  for  the 
benefit  of  the  whole  nation,  and  the  vacant  soil  is  to  be  dis- 
posed of  by  that  organ  of  the  government  which  has  the  con- 
stitutional power  to  dispose  of  the  national  domain. 

"The  Indian  tribes  in  the  new  world  were  regarded  as 
mere  temporary  occupants  of  the  soil,  and  the  absolute  rights 
of  property  and  dominion  were  held  to  belong  to  the  nation 
by  which  any  particular  portion  of  the  country  was  first  dis- 
covered. Whatever  forbearance  may  have  been  sometimes 
practiced  toward  the  unfortunate  aborigines,  either  from 
humanity  or  policy,  yet  the  territory  they  occupied  was  dis- 
posed of  by  the  governments  of  Europe  at  their  pleasure,  as 
if  it  had  been  found  without  inhabitants." 

The  supremacy  of  the  Dutch  government  was  never  estab- 
lished over  the  eastern  end  of  Long  Island;  and  although 
there  may  have  been  assertion  of  dominion  and  title  there 
never  was  any  exercise  of  sovereign  power  over  the  lands  in 
that  part  of  the  island,  until  the  final  establishment  of  the  power 
of  England  through  the  government  and  laws  promulgated  by 
the  Duke  of  York.  We  must  look,  therefore,  for  the  origin 
of  the  title  to  the  land  within  the  plaintifPs  town,  to  the 
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grant  of  the  Duke  of  York,  and  to  the  royal  cliarters  issued 
under  his  government. 

The  first  patent  of  the  town  was  in  1676  by  Governor 
Andross.  It  recited  tlie  existence  of  a  town  commonly  called 
and  known  by  the  name  of  Southampton,  and  granted  the 
lands  within  the  town  to  John  Topping,  justice  of  the  peace, 
and  fourteen  others,  for  and  on  behalf  of  themselves  and  their 
associates,  the  freeholders  and  inhabitants  of  said  town,  their 
heirs,  successors  and  assigns,  '*  to  have  and  to  hold  the  same  to 
their  proper  use  and  belioof  forever;''  stipulating  that  said 
lands  should  "  have  relation  to  the  town  in  general  for  the  well 
government  thereof ; ''  and  created  said  patentees  a  body  cor- 
porate under  the  name  of  Southampton.  There  can  be  no 
doubt  that,  under  this  patent,  the  title  to  all  the  lands  vested 
in  the  corporate  body  tliereby  created.  The  grant  was  from 
the  sovereign,  who  gave  the  grantees  capacity  to  take  and 
hold  in  a  corporate  character,  and  was  made  to  individuals 
who  might  be  trustees.  It  recognized  the  existence  of  a  civil 
community  occupying  the  lands  granted,  having  some  form 
of  government,  and  made  the  officers  of  that  government 
patentees,  and  provided  that  the  lands  granted  should  ''  have 
relation  to  the  town  in  general  for  the  well  government 
thereof,"  and  that  the  quit-rent  should  be  paid,  not  by  the 
individual  patentees,  but  by  the  town. 

I  can  see  no  distinction  to  be  made  between  this  patent  and 
the  patents  of  the  towns  of  Hempstead  (2  Wend.  183)  or 
Oyster  Bay  (1  id.  237). 

Under  this  grant,  therefore,  title  vested  in  the  town.  The 
Dongan  charter  was  granted  ten  years  later.  It  can  hardly 
be  presumed  that  it  could  have  been  intended  by  that  deed  to 
have  changed  the  title  to  the  land.  Prior  to  the  date  of  the 
Andross  charter  all  the  Indian  deeds  had  been  delivered  and 
the  rights  of  the  Indians  extinguished.  Under  that  charter 
the  title  had  vested  absolutely  in  the  town.  We  have  no  evi- 
dence to  show  what  the  exigency  was  that  demanded  the 
Dongan  charter,  other  than  the  recitals  in  the  instniment  itself. 
These  do  not  show  that  any  person  had  complained  of  the 
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title  to  the  land  being  in  the  town,  or  that  the  rights  of  the 
original  proprietors  had  thereby  been  prejudiced.  After 
setting  out  in  full  the  Andross  charter,  it  recites  a  difference 
between  the  Indians  and  the-  inhabitants  as  to  the  bounds  of 
the  town,  and  that  the  Andross  charter  had  not  conferred  all 
the  privileges  and  inununities  of  the  town  which  it  was  under- 
stood it  should  have ;  recited  a  request  by  order  of  the  free- 
holders that  the  government  would  determine  the  difference 
with  the  Indians,  erect  the  town  into  one  township  within  the 
limits  and  bounds  aforesaid,  and  "confirm  unto  the  freeholders 
all  the  above-recited  tracts  and  parcels  of  land." 

Such  we  must  assume  to  have  been  its  purpose.  I  cannot 
presume  that  it  was  intended  to  change  or  alter  the  title  to  the 
lands,  and  take  it  from  the  corporate  town  and  vest  it  in  indi- 
viduals. Such  an  act  would  have  been  a  clear  case  of  confis- 
cation and  entirely  beyond  the  power  of  the  governor  of  the 
province.     (Johnson  v.  Mcintosh,  supra,  580.) 

There  is  nothing  in  the  instrument  to  indicate  any  intention 
to  vest  any  of  the  land  in  individuals,  except  it  be  found  in 
the  peculiar  phraseology  of  the  habendum  clause. 

The  grant  is  to  twelve  patentees  described  as  "  freeholders 
and  inhabitants,  of  Southampton  hereinafter  erected  and  made 
a  body  corporate,  to  be  called  by  the  name  of  the  tnistees  of 
the  freeholders  and  commonalty  of  the  town  of  Southampton." 
The  patentees  are  subsequently  declared  "to  be  the  first 
trustees  of  the  town  to  continue  in  the  aforesaid  office  from 
and  after  the  date  of  these  presents  until  the  time  that  others 
be  elected."  Under  this  grant  the  title  to  the  common  lands 
was  confirmed  to  the  town  unless  the  legal  effect  of  the 
habendum  clause  was  to  vest  it  in  the  individuals  as  tenants 
in  common. 

The  defendant  contends  that  by  the  statute  of  uses  no  title 
under  the  Dongan  charter  remained  in  the  town,  but  that  the 
legal  title  immediately  passed  to  the  individual  purchasers 
under  the  Indian  deed. 

Similar  clauses  to  the  one  under  discussion  are  to  be  found 
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in  the  charters  issued  by  Governor  Dongan  to  the  towns  of 
Easthampton  and  Brookhaven,  and  if  the  defendant's  claim 
rests  in  sound  law,  it  is  remarkable  that  the  point  escaped  the 
attention  of  the  learned  counsel  who  argued  the  cases  involving 
those  patents  and  the  learned  judges  who  decided  them. 

By  the  unanimous  opinion  of  this  court  it  was  three  times 
decided  in  the  case  of  the  towns  named,  that  the  title  to  the 
common  land  was  in  the  town.  {Brookhaven  v.  Strong,* 
Trustees  v.  Kirk ;  Hand  v.  Newton^  supra.) 

We  do  not  think,  however,  that  it  is  necessary  to  examine 
the  effect  upon  this  charter  of  the  statute  of  uses. 

It  may  be,  if  the  grant  was  a  recent  one,  between  individuals, 
by  which  title  passed  from  the  vendor  to  the  vendee,  tliat,  as 
a  matter  of  strict  technical  law,  the  point  is  sound.  We 
express  no  opinion  on  the  question.  This  grant  is  to  be  tried 
by  other  standards,  and  interpreted  in  the  light  of  other 
considerations. 

As  I  have  already  pointed  out,  the  title  had  vested  in  the 
town  under  the  Andross  patent.  No  one  ever  liad  denied 
the  equitable  rights  of  the  original  proprietors  in  the  upland, 
as  no  one  appears  ever  to  have  denied  it  since  that  cliarter. 
It  was  recognized  by  the  inliabitants  before  the  charter  was 
granted,  and  by  the  trustees  of  the  town  after  the  Dongan 
patent,  and  subsequently  by  the  legislature  of  the  state. 

It  may  be  that  some  question  had  arisen  concerning  the 
proprietors'  rights,  after  the  Andross  and  before  the  Dongan 
charter,  and  some  acknowledgment  thereof  from  the  ruling 
power  was  deemed  proper. 

If  there  was  any  claim  of  a  tenancy  in  common  under  the 
Indian  deeds,  the  number  of  owners  must  have  increased 
largely  before  the  date  of  the  Dongan  patent.  Proper  con- 
trol and  management  of  the  lands  forty-six  years  after  the 
original  purchase  would  probably  have  been  a  difficult  matter 
on  account  of  the  numerous  owners  and  the  difficulty  of  ascer- 
taining who  such  owners  were. 

As  an  acknowledgment  of  the  rights  of  the  original  pur- 
chasers and  those  who  had  succeeded  tliem,  the  habendum 
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clause  of  the  Doiigan  patent  is  explainable.  The  legal  title 
was  to  be  in  the  town ;  the  rights  of  the  proprietors  were 
recognized,  but  were  regarded  as  purely  equitable. 

Wliether  tliis  construction  of  the  legal  effect  of  the  patent 
is  correct  or  not,  it  was  the  one  adopted  by  all  parties  in 
interest,  and  acted  upon  by  the  town  and  the  proprietors  or 
purchasers  of  the  Indian  rights.  In  the  construction  of  a 
public  charter  granted  for  the  purpose  of  creating  a  civil 
community,  the  practical  interpretation  it  has  received  from 
those  interested  therein,  and  acquiescence  in  such  interpreta- 
tion for  a  long  series  of  years  is  the  most  important  evidence 
in  the  determination  of  rights  existing  thereunder,  and  the 
strict  letter  of  the  instrument  becomes  of  comparatively  little 
importance. 

The  fact  that  stands  out  prominently  upon  the  record,  in 
reading  it  upon  this  question,  is  that  no  one  ever  claimed  title 
to  any  of  the  land  within  the  town  as  tenant  in  common,  as 
that  term  is  ordinarily  understood.  No  individual  ever  took 
title  to  any  of  the  lands  directly  under  the  patent.  There  is 
not  an  instance  cited  in  the  very  voluminous  record  before  us 
in  which  the  proprietors  or  purchasers  managed  or  disposed  of 
any  of  the  land  as  tenants  in  common. 

And  it  may  be  here  stated  that  the  defendant's  title  is 
wholly  inconsistent  with  any  such  thing.  The  foundation  of 
that  title  is  a  deed  from  certain  trustees  representing  and 
elected  by  a  majority  vote  of  the  proprietors,  under  chapter 
155  of  Laws  of  1818.  Nothing  can  be  plainer  than  that  an  act 
of  the  legislature,  which  purports  to  give  to  trustees,  elected 
by  a  majority  vote  of  tenants  in  common  in  land,  the  power 
to  sell  and  pass  the  title  to  such  land,  would  be  absolutely  void. 

If  the  argument,  on  the  part  of  the  appellant,  is  sound,  it 
has  demonstrated  beyond  question  that  it  has  no  title  whatever 
to  the  land  it  claims,  unless  it  can  show  one  gained  by  adverse 
possession,  and  from  the  character  of  the  property  involved 
that  would  probably  be  a  diflScult  matter. 

Turning  again  to  the  construction  of  this  patent  adopted 
and  acted  upon  by  the  parties  in  interest,  we  lind  that  the 
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management  and  disposition  of  the  lands,  until  division  and 
allotment  thereof,  was  always  by  the  town  in  town  meeting  or 
by  the  trustees. 

As  the  town  increased  in  inhabitants,  tracts  of  the  common 
land  were,  from  time  to  time,  allotted  by  the  town  trustees 
among  the  proprietors,  according  to  their  respective  interests, 
and  these  allotments  are  the  source  of  nearly  all  the  private 
titles  within  the  town.  Until  this  allotment  their  control  by 
the  trustees  was  unrestricted,  except  occasionally  by  the  town 
meetings. 

Instances  are  cited  where  the  trustees  disposed  of  the  land 
absolutely.  Grants  were  made  to  induce  the  settlement  of 
mechanics  and  others  in  the  town,  but  in  no  case  was  it  ever 
assumed  that  the  legal  title  was  elsewhere  than  in  the  town, 
and  all  deeds  were  executed  by  the  trustees. 

All  this  as  to  the  uplands.  As  to  the  lands  under  water 
none  were  ever  allotted  or  sold  or  made  the  subject  of 
individual  ownership.  The  absolute  control  and  management 
thereof  has  been  exercised  by  the  trustees  from  the  Dongan 
charter  to  the  present  time. 

They  leased  the  fisheries  to  particular  persons,  generally  on 
condition  that  the  fish  be  sold  only  to  the  inhabitants  of  the 
town.  They  prohibited  the  taking  of  fish,  clams  and  oysters 
during  certain  periods  of  the  year  and  enforced  such  prohibi- 
tion by  penalties. 

They  leased  the  land  under  water  for  oyster  planting,  and 
agreed  to  indemnify  and  defend  the  lessees  against  assertion  of 
hostile  rights  in  the  leased  property. 

They  sold  the  seaweed  from  the  l>eache8,  gave  consent  to 
the  erection  of  wharves  and  docks,  and  regulated  the  use 
thereof.  Provided  for  the  building  of  mills  on  the  streams, 
and  in  numerous  instances  passed  and  enforced  ordinances 
regulating  the  fishing  and  oystering  in  the  bay,  which  is  the 
subject  of  this  suit. 

Such  was  the  usage  under  the  patents  down  to  the  year 
1818.  The  town  held  undisputed  possession  of  the  unallotted 
lands  and  of  the  water  within  the  town,  and  claimed  and 
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asBumed  to  hold  the  legal  title.  The  equitable  rights  of  the 
proprietors  were  recognized  by  frequent  divisions  among  them 
of  the  income  received  from  the  lands  and  by  frequent  allot- 
ments of  lands  among  them.  In  the  year  1818,  the  legisla- 
ture enacted  a  law  which  authorized  the  proprietors  by  a 
majority  vote  to  elect  from  their  number,  trustees  with  such 
power  to  manage  all  the  undivided  lands  of  the  town  "  as  the 
trustees  of  the  freeholders  and  commonalty  of  the  town  of 
Southampton  now  have,"  and  empowered  such  trustees  to  sell, 
lease  or  partition  the  same,  but  especially  reserved  to  the  town 
trustees  the  management  of  the  waters,  fishing,  seaweed  and 
production  of  the  waters  "  for  the  benefit  of  said  town  as  they 
had  power  to  dotbefore  the  passing  of  this  act." 

Since  the  enactment  of  this  law  the  common  lands  have 
been  managed  by  the  trustees  elected  by  the  proprietors,  and 
the  waters  and  their  product  have  been  managed  by  the  town. 
As  I  have  already  pointed  out,  if  the  title  to  the  lands  was 
held  by  the  proprietors  as  tenants  in  common,  this  law  could 
not  be  sustained  as  a  valid  exercise  of  legislative  power,  but 
otherwise  if  the  title  was  in  the  town.  {Philadelphia  v.  I*oXy 
64  Pa,  St.  180 ;  Oirard  v.  Philadelphia,  7  Wall.  1 ;  Mont- 
pelier  v.  East  MorUpdier,  29  Vt.  12;  North  Yarmouth  v. 
SkiUings,  45  Me.  133 ;  People  v.  Morris,  13  Wend.  325 ; 
Darlington  v.  Mayor,  etc.,  31  N.  Y.  164.) 

It  is  very  likely  that  at  this  time  some  controversy  existed 
as  to  the  rights  of  the  inhabitants  of  the  town  under  the 
grants,  and  that  this  law  was  the  result  of  a  compromise. 

We  find  a  record  of  a  special  town  meeting  held  February 
17,  1818,  at  which  it  was  voted  "that  there  shall  be  some 
alteration  made  respecting  the  privileges  of  said  town,"  and 
"that the  bill  brought  forward  now  and  which  has  been  read 
to  the  house  be  the  form  of  a  law,"  and  "  that  there  be  two 
committees,  one  on  the  part  of  the  town,  the  other  on  the  part 
of  the  proprietors." 

"A  committee  on  the  part  of  the  town  was  then  appointed. " 

Alterations  in  the  privileges  of  the  town  could  only  be  made 
by  the  legislature,  and   the  appointment   of  committees  to 
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represent  tlie  conflicting  interests  existing  in  the  town  upon 
the  subject  of  these  lands  would  have  been  in  accordance 
with  modern  notions  in  respect  to  obtaining  necessary  legisla- 
tion from  the  law-making  power.  The  act  was  passed  on 
April  13,  1S18,  and  if  it  was  the  result  of  a  compromise,  its 
validity  could  not  be  questioned.  However  this  maybe,  there 
is  no  doubt  that  it  was  acquiesced  in,  and  from  such  acquies- 
cence it  will  be  deemed  to  have  been  passed  by  consent  of  the 
interested  parties.  {Congregational  Society  v.  Curtis^  22 
Pick.  320 ;  Humphrey  v,  Whitney,  3  id.  164;  liogers  v.  Good- 
winy  2  Mass.  475.) 

In  the  year  1831  the  legislature  enacted  another  law 
(chap.  283,  Laws  of  1831),  in  which  it  was  ^ovided  that  the 
trustees  (of  the  town)  should  have  the  "  sole  control "  and 
management  of  the  fisheries,  seaweed,  waters  and  productions 
of  the  waters  of  the  town  granted  by  the  Dongan  charter,  except 
so  far  as  they  had  been  changed  and  altered  by  the  act  of  1818. 

Of  this  act  there  is  clear  evidence  to  show  that  it  was  passed 
at  the  request  of  the  inhabitants  of  the  town.  At  the  annual 
town  meeting  held  in  April,  1831,  for  the  election  of  trustees, 
it  was  voted  as  follows  :  "  In  consequence  of  an  application 
to  the  legislature  at  their  thirty-fourth  session,  in  the  winter 
of  1831,  for  a  law  in  regard  to  the  powera  and  duties  of  the 
trustees,  about  which  there  began  to  he  so  many  confilcting 
opinions  as  construed  from,  the  cJiarter  of  Governor  Dongan, 
it  is  thought  advisable  for  the  trustees  not  to  meet  till  tliey 
could  meet  and  act  under  the  new  law." 

The  law  having  l>een  passed,  tlie  trustees  met  on  August 
thirtieth,  and  the  act  was  transcribed  in  full  on  the  trustees' 
book. 

We  have,  then,  not  only  an  uninterrupted  user,  under  the 
patents,  by  the  town  and  its  inhabitants  for  over  two  centuries 
recognizing  the  right  of  the  town  to  control  and  manage  tlie 
waters  of  the  town  and  their  productions,  and  to  exercise  over 
them  all  the  rights  which  flow  from  ownership  and  possession 
of  title,  but  the  distinct  recognition  by  the  legislature  of  the 
i>tate  on  two  occasions  that  the  title  thereto  was  in  the  town. 
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In  thp  face  of  such  evidence,  the  assertion  that  the  proprie- 
tors are,  or  ever  claimed  to  be,  tenants  in  common  of  the  lands 
or  waters  of  the  town  can  fiiid  no  foothold  in  the  case. 

I  can  find  no  instance,  until  the  origin  of  the  present  claim 
to  Mecox  bay,  of  any  claim  to  individual  ownership.  If  I 
have  overlooked  any  evidence  of  such  as  to  the  uplands,  it  may 
be  confidently  asserted  that  none  can  be  found  as  to  the  lands 
under  the  water.  As  to  that  species  of  property,  the  inhabit- 
ants of  the  town  appear  to  have  maintained  inviolate  the 
agreement  of  the  original  undertakers,  made  at  the  very  incep- 
tion of  the  enterprise,  as  follows :  "  Furthermore,  no  person 
nor  persons  whatsoever  shall  challenge  or  claim  any  proper 
interest  in  seas,  rivers,  creeks  or  brooks  howsoever  bounding 
or  passing  through  his  grounds,  but  freedom  of  fishing,  fowl- 
ing and  navigation  shall  be  common  to  all  within  the  banks 
of  the  said  waters  whatsoever." 

The  practical  construction  that  is  thus  shown  to  have  been 
put  upon  these  grants  must,  we  think,  control  the  decision  of 
this  case. 

In  speaking  of  this  class  of  evidence,  Chief  Justice  Church, 
in  Brookhaven  v.  Strong^  says :  "  These  elements  of  title  are 
very  much  strengthened  by  possession  and  user  during  the 
long  period  which  has  lapsed.  *  *  *  The  defendant 
putinsomeevidenice  to  show  that  the  right  had  been  disputed 
and  resisted  from  time  to  time.  Without  referring  to  it  in 
detail,  it  can  only  be  claimed  to  establish  that  dissatisfaction 
was  evinced.  *  *  *  It  is  not  necessary,  in  order  to  claim 
the  benefit  of  user,  that  every  person  in  the  community  should 
acknowledge  the  right.  It  may  be  disputed  or  denied,  but 
this  is  of  no  moment,  provided  the  claimants  vindicate  their 
rights  when  an  effort  is  made  to  dislodge  them.     *     *     * 

"  This  long  user  and  occupancy,  though  probably  not  a  tech- 
nical bar  under  the  statute  of  limitations,  on  account  of  the 
nature  of  the  property,  *  *  *  is  sufficient  to  give  the 
plainti^  the  benefit  of  any  presumption  which  may  be  legiti- 
mately indulged  to  supply  defects,  if  not  a  title  by  prescrip- 
tion."     (2  Greenl.  oh  Ev.   178;  Vandyck  v.  Van  Beuren, 
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1  Caines,  83;  Jackson  v.  M^CaU,  10  Johns.  377;  Rlcard  v. 
WiUiumSy  7  Wheat.  59  ;  Livingston,  v.  Ten  Broeck^  16  Johns. 
14 ;  AUy.  Gen.  v.  Parker,  3  Atk.  577.) 

In  this  case  there  is  no  dispute  as  to  the  uninterrupted  user 
by  the  town  under  these  patents  for  two  hundred  years,  and, 
in  the  face  of  such  user,  it  would  be  idle  to  discuss  the  tech- 
nical  or  literal  meaning  of  the  language  of  the  charter.  The 
parties  interested  have  settled  that  beyond  recall.  Even  though 
it  be  susceptible  of  the  meaning  claimed  for  it  by  tlie  appel- 
lant, the  strict  letter  of  the  instrument  must  now  give  way 
to  the  practical  construction  adopted  and  acted  upon  by  the 
inhabitants  of  the  town.  Upon  such  construction  all  the 
private  titles  to  lands  within  the  town  rest,  and,  as  has  been 
appropriately  said  in  the  brief  of  the  learned  counsel  for  the 
respondent :  "  Courts  should  not  undertake  to  reverse  the  action 
and  traditions  of  centuries,  and  change  titles  which  have 
become  vested  under  contrary  views." 

We  think  the  judgment  of  the  lower  courts  was  correct, 
and  should  be  affirmed,  with  costs. 

Haiqht,  J.  I  fully  concur  in  the  views  expressed  by 
Judge  Brown.  Perhaps  the  most  serious  question  to  be  con- 
sidered arises  upon  the  construction  of  that  portion  of  the 
habendum  clause  in  the  Dongan  charter  which  provides  that 
'^  as  for  and  concerning  all  and  every  such  parcel  or  parcels, 
tract  or  tracts  of  land  remainder  of  the  granted  premises  not 
taken  up  or  appropriated  to  any  particular  person  or  persons 
by  virtue  of  the  afore-recited  deed  or  patent  to  the  use,  benefit 
and  behoof  of  such  as  have  l)een  pm'chasers  thereof,  and  their 
heirs  and  assigns  forever,  in  proportion  to  their  several  and 
respective  purchases  thereof,  made  as  tenants  in  common,"  etc. 

In  construing  this  provision  we  must  take  into  consideration 
that  which  precedes  and  follows,  in  order  that  we  may  arrive 
at  the  purpose  and  intent  of  the  grantor.  The  granting 
clause  of  the  charter  was  to  the  freeholders  and  inhabitants  of 
Southampton,  who  were  made  a  body  corporate  and  politic, 
called  by  the  name  of  the  Trustees  of  the  Freeholders  and 
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Commonalty  of  the  town  of  Southampton,  and  their  buc- 
cessors.  The  first  provision  of  the  habendum  clause  confirmed 
the  title  to  those  who  had  taken  up  and  appropriated  land  by 
virtue  of  an  afore-recited  deed  or  patent,  unto  their  several 
and  respective  heirs  and  assigns  forever.  The  subsequent 
provisions  of  the  charter  constituted  the  freeholders  and 
inhabitants  of  the  town  of  Southampton  a  body  corporate  and 
politic,  in  deed  and  name,  and  declared  that  they  have  suc- 
cession forever,  and  that  they  ''  shall  be  forever  in  future 
times  persons  able  and  capable  in  law  to  have,  i>erceive, 
receive  and  possess,  not  only  all  and  singular  the  premises,  but 
other  messuages,  lands,  tenements,  privileges,  jurisdictions, 
franchises  and  hereditaments  of  whatsoever  kind  or  specie 
they  shall  be,  to  them  and  their  successors  in  fee  forever.'* 
It  further  provided  that  they  shall,  as  such,  "give,  grant, 
release,  alien,  assign  and  dispose  of  lands,  tenements,  heredita- 
ments and  all  and  every  other  act  and  acts,  thing  and  things,  to 
do  and  execute  by  the  name  aforesaid." 

It  will  thus  be  observed  that  a  corporation  was  created  for 
and  on  behalf  of  the  township,  that  the  land  was  granted  to 
the  corporation.  So  far  as  those  who  had,  prior  to  that  time, 
taken  up  and  appropriated  land,  under  a  former  patent,  their 
title  and  right  thereto  was  confinned.  As  to  that  which  had 
not  been  taken  up  or  appropriated  by  any  person,  it  was  held 
for  the  benefit  of  such  as  had  been  purchasers  thereof,  and 
their  assigns,  in  proportion  to  their  several  purchases  thereof 
made  as  tenants  in  common.  If  it  was  by  this  provision 
intended  to  make  the  inhabitants,  who  had  taken  up  and  were 
tlien  owners  of  land,  tenants  in  common  of  that  which  had 
not  been  taken  up,  then  the  title  vested  in  them  as  tenants  in 
connnon  and  they  could  convey.  But  if  this  clause  is  to  be 
given  this  interpretation,  what  becomes  of  the  subsequent 
clauses  in  which  the  corporation  is  given  the  power  to  grant 
and  convey  ?  Surely  it  was  not  intended  that  the  corporation 
should  grant  and  convey  that  whicli  had  already  been  taken  up 
by  pei^ns  whose  titles  had  been  confirmed  by  the  provisions 
SiCKELS — VcL.  LXXI.     3 
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of  this  charter.  The  power  to  grant  and  convey  by  the  cor- 
poration must,  of  necessity,  be  limited  to  those  lands  which 
had  not,  as  yet,  been  taken  np.  So  that  we  have  not  only  the 
granting  clause  vesting  the  title  in  the  corporation,  but  we  have 
the  concluding  clause  giving  the  corporation  power  to  grant 
and  convey,  wliich  would  be  in  direct  conflict  with  the  inter- 
pretation that  the  inhabitants  took  as  tenants  in  common.  We 
must,  therefore,  see  if  such  construction  was,  in  fact,  intended. 

It  will  be  observed  that  it  does  not  provide  that  the  inhabit- 
ants shall  take  that  which  remains  of  a  tract  of  land  not  taken 
up  as  tenants  in  common,  but  does,  in  substance,  provide  tliat 
the  parcels  of  land  remaining  not  taken  up  or  appropriated, 
shall  be  held  "  to  the  use,  benefit  and  behoof  of  such  as  have 
been  purchasers  thereof,  and  their  heirs  and  assigns  forever.'* 
It  then  provides  that  it  shall  be  in  proportion  to  their  several 
and  respective  purchases  thereof,  made  as  tenants  in  com- 
mon. It  was  their  former  purchases  that  were  made  as 
tenants  in  common.  This  is  consistent  with  their  former  his- 
tory, for,  when  their  settlement  was  originally  made,  a  com- 
munity was  organized,  consisting  of  forty,  to  each  of  whom 
was  assigned  a  part,  the  whole  being  held  in  commonalty. 
Whilst  their  past  relation  was  recognized,  the  governor,  in 
delivering  to  them  a  new  charter,  did  not  see  fit  to  vest  in 
them  the  title  as  tenants  in  common,  but,  instead,  placed 
it  in  the  corporation  created  by  him.  Whether  or  not  he 
intended  that  they  should  share  in  the  proceeds  of  the  sales,  as 
tenants  in  common,  in  proportion  to  their  purchases,  it  is  not 
necessary  for  us  to  now  determine.  But  his  intent  and 
purpose  to  vest  the  title  in  the  corporation  and  give  it 
the  power  to  sell  and  convey  is  quite  apparent.  At  that  time 
the  community  had  increased  in  numbers  and  the  unoccupied 
lands  were  required  by  new  comers.  The  obstacles  in  the  way 
of  obtaining  a  deed  from  several  hundred  tenants  in  common 
were  such  as  to  make  it  necessary  that  the  title  should  be  so 
vested  that  it  could  readily  be  conveyed. 

All  concur. 

Judgment  affirnied. 
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ELNAT^AN  Sweet,  Jr.,  et  aL,  Appellants,  v,  Dorilus  Morrison 
et  al.,  Eespondents. 

Defendants,  composing  the  firm  of  P.  C.  &  Co.,  having  contracted  with 
the  K  P.  R.  R.  Co.  to  build  about  two  hundred  miles  of  its  road,  entered 
into  a  contract  with  plaintiffs  for  the  construction  by  the  latter  of  the 
bridges  and  timber- work  required.  Plaintiffs  agreed  to  perform  their 
contract  to  the  satisfaction  and  acceptance  of  the  chief  engineer  or  assist- 
ant engineers  of  the  railroad  company,  and  "to  prevent  all  disputes  and 
misunderstandings,''  said  engineer  was  made  "an  umpire  to  decide  all 
matters  arising  or  growing  out  of"  the  contract,  and  it  was  agreed  "  that 
the  decision  of  said  chief  engineer  on  any  point  or  matter  touching  this 
agreement  shall  be  final  and  conclusive  between  the  parties;  *'  also,  that 
each  party  thereby  waived  all  right  of  action  or  other  remedy  in  law,  or 
otherwise,  under  or  arising  out  of  the  contract.  It  was  also  stipulated 
that  when  the  work  should  be,  in  the  opinion  of  said  engineer,  com- 
pletely finished,  upon  his  certificate  of  that  fact  and  his  estimate  of  the 
quantity  of  the  various  kinds  of  work  done,  which  estimate  it  was  stated 
should  be  "  final  and  conclusive,"  defendants  would  pay  the  sums  due  on 
final  settlement,  "  agreeably  to  said  estimate."  Upon  completion  of  the 
work  said  chief  engineer  gave  his  certificate  and  final  estimate  as  stipu- 
lated. In  an  action  to  recover  for  work  alleged  to  have  been  done  in  excess 
of  the  engineer's  estimate,  the  trial  court  found  that  the  chief  engineer 
inserted  the  quantities  in  his  final  estimate  without  personally  measuring, 
and  that  he  declined  to  permit  plaintiffs  to  contradict  by  any  witness  the 
aiatements  made  to  him  by  subordinate  engineers,  and  thereupon  made 
auch  final  estimate.  It  appeared  that  the  estimates  were  made  from 
actual  surveys  and  measurements  by  subordinate  engineers  in  the  presence 
of  plaintiffs'  foreman.  Judgment  was  rendered  for  the  amount  the  court 
found  unpaid  for  work  done  in  excess  of  that  allowed.  Held,  error; 
that  the  contract  did  not  contemplate  that  the  chief  engineer  should  per- 
sonally measure  or  superintend  the  measurements,  but  that  he  was  to 
rely  on  the  reports  of  his  subordinates;  that  it  was  not  his  duty  to  hear 
evidence,  but  the  contract  clothed  him  with  the  power  of  summary  com- 
putation; that  he  had  the  general  powers  and  duties  of  an  arbitrator;  and 
that,  in  the  absence  of  any  claim  of  fraud,  corruption  or  bad  faith,  or 
of  a  palpable  mistake  appearing  on  the  face  of  his  estimate  it  was  final 
and  the  court  had  no  power  to  supervise  it. 

It  aeema,  that  a  party  seeking  to  set  aside  an  award  on  the  ground  of  mistake 
must  show  from  the  award  itself  that  but  for  the  mistake  it  would  have 
been  different;  however  unreasonable  or  unjust  it  may  be  its  merits  may 
not  be  reinvestigated. 

(Argued  April  23,  1889;  decided  October  8,  1889.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  9, 
1884,  reversing  a  judgment  in  favor  of  plaintiffs,  entered 
upon  a  decision  of  the  court,  on  trial  at  Special  Term,  and 
ordering  a  new  trial. 

This  action  was  brought  to  recover  a  balance  alleged  to 
be  due  plaintiffs  under  a  contract  between  the  parties. 

On  the  29th  of  September,  1871,  the  defendants,  comprising 
the  firm  of  Payson,  Cauda  &  Co.,  entered  into  contract  with 
the  Northern  Pacific  Railroad  Company  to  furnish  the 
materials  and  build  that  part  of  its  road  known  as  the  Dakota 
division,  extending  from  the  Missouri  river  to  the  Red  River 
of  the  North,  and  consisting  of  more  than  two  hundred  miles. 
The  contract  provided  that  the  work  should  conform  to  the 
specifications  annexed  and  to  the  instructions  and  directions 
of  the  chief  engineer  of  the  railroad  company.  Among  other 
provisions  were  the  following : 

"And  it  is  further  mutually  agreed,  with  a  view  of  prevent- 
ing disputes  and  misunderstandings,  and  for  the  speedy 
adjustment  of  such  as  may  occur,  that  the  engineer-in-chief 
shall  determine  the  amount  and  quantity  of  work  herein  con- 
tracted to  be  done,  and  shall  decide  every  question  which  can 
or  may  arise  relative  to  the  execution  of  the  work  under  this 
contract  on  the  part  of  said  contractors,  and  his  decision  shall 
be  final  and  conclusive." 

"  In  case  any  difference  of  opinion  shall  arise  between  the 
parties  hereto  as  to  the  construction  of  this  contract,  and  the 
true  intent  and  meaning  thereof,  and  of  the  parties  in  forming 
the  same,  such  difference  shall  be  considered  and  decided  by 
the  engineer-in-chief.  And  the  said  parties  hereto  do  hereby 
submit  aU  and  singular  the  premises  to  the  award,  arbitrament 
and  decision  of  the  engineer-in-chief,  and  do  hereby  agree  the 
same  shall  be  final  and  conclusive  between  them  to  all  intents 
and  purposes." 

On  the  29th  of  March,  1872,  the  plaintiffs,  comprising  the 
firm  of  E.  Sweet,  Jr.  &  Co.,  entered  into  contract  with  Payson, 
Cauda  &  Co.  to  construct  the  bridges,  trestle  and  other  timber 
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work  "  required  to  fill  the  contract  between  the  "  defendants 
"  and  the  said  railroad  company."  They  agreed  to  perform 
their  contract  to  the  satisfaction  and  acceptance  of  the  chief 
engineer  of  the  railroad  company,  or  the  assistant  engineers, 
to  whose  directions  and  instructions  in  relation  to  the  work,  as 
it  progressed,  they  were  to  conform  in  all  respects. 

The  agreement  also  provided  as  follows :  "  It  is  mutually 
agreed  between  said  parties,  that  to  prevent  all  disputes  and 
misunderstandings  between  them  in  relation  to  any  of  the 
stipulations  contained  in  this  agreement,  or  their  performance 
by  either  of  said  parties,  that  the  chief  engineer  of  the 
Northern  Pacific  Railroad  shall  be  and  hereby  is  made  an 
umpire  to  decide  all  matters  arising  or  growing  out  of  this 
contract  between  them." 

''  It  is  further  mutually  agreed  and  expressly  understood, 
that  the  decision  of  said  chief  engineer  on  any  point  or 
matter  touching  this  agreement  shall  be  final  and  conclusive 
between  the  parties  hereto,  and  each  and  every  of  said  parties 
hereby  waives  any  and  all  right  of  action,  suit  or  suits  or 
other  remedy  in  law  or  otherwise  under  this  contract  or  aris- 
ing out  of  the  same." 

"  And  the  said  first  party,  in  consideration  of  the  fulfill- 
ment and  performance  of  all  the  stipulations  contained  in 
this  contract,  to  be  by  said  second  party  fulfilled  and  performed, 
and  whenever  said  work  shall  have  been,  in  the  opinion  of  the 
chief  engineer,  completely  finished  in  every  respect  and  per- 
formed agreeably  to  the  various  stipulations  and  specifications 
of  this  agreement,  and  said  chief  engineer  shall  have  furnished 
to  said  first  party  a  certificate  of  the  fact  under  his  hand, 
together  with  his  estimate  of  the  quantity  of  the  various  kinds 
of  work  done  by  said  second  party  under  this  agreement 
(which  estimate  shall  be  final  and  conclusive  between  the 
parties  hereto),  will  pay  to  said  second  party  the  sum  or  sums 
which  shall  be  due  said  second  party  on  a  final  settlement, 
within  ten  days  after  said  certificate  and  estimates  shall  have 
been  furnished  by  said  chief  engineer,  and  said  first  party 
shall  have  been  paid  for  the  work  embraced  in  said  estimate 
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by  the  Northern  Pacific  Raiboad  Company,  in  accordance 
with  their  contract,  the  sum  which  may  be  due  under  this  con- 
tract agreeably  to  said  estimate,  at  the  following  rates  and 
prices." 

"  It  is  further  understood  and  agreed  by  the  parties  hereto, 
that  this  contract  is  made  upon  the  same  terms  and  conditions 
and  to  conform  in  said  respects  to  a  certain  agreement  as 
made  by  and  between  the  first  party  and  the  Northern  Pacific 
Railroad  Company,  and  designed  to  be  copied  substantially 
from  said  last-named  contract  as  far  as  it  may  apply  to  the 
same." 

The  plaintiffs  completed  the  work  required  by  their  contract 
and  thereupon  the  defendants  laid  the  track  thereon  and  the 
railroad  company  accepted  the  road  and  began  to  operate  it. 

The  trial  court  found  the  foregoing  facts,  and  also  found 
"that  the  chief  engineer  of  the  railroad  company  gave 
estimates  of  and  certificates  purporting  to  be  for  all  the  work 
performed  by  the  plaintiffs  and  by  Payson,  Cauda  &  Co. ; " 
that  the  chief  engineer  inserted  the  quantities  in  his  final 
estimate  without  personally  measuring  the  work,  and  only 
upon  information  furnished  to  him  by  persons  other  than 
the  plaintiffs,  who,  at  about  the  time  when  the  final  estimate 
was  signed,  applied  to  him  fbr  leave  to  show  hy  the  "  sworn 
testimony  of  a  competent  witness,"  the  true  quantities  of 
plaintiffs'  work  as  performed;  that  this  ai)plication  was 
denied  by  the  chief  engineer,  "who  declined  to  permit 
plaintiffs  to  contradict  the  statements  already  made  to  him 
concerning  said  work  by  subordinate  engineers,  by  any 
witness,  respecting  said  quantities,  and  thereupon  made  said 
final  estimate."  The  trial  court  held  that  there  was  no  arbi- 
tration  that  was  binding  upon  the  plaintiffs,  and  that "  if  they 
can  show  that  there  was  a  mistake  made  in  the  (quantity  of 
materials  furnished  or  work  done  in  the  estimates  or  accounts, 
they  are  entitled  to  have  it  rectified."  A  reference  was 
directed  "  to  take  an  account  between  plaintiffs  and  defendants 
in  the  premises  on  the  principles  of  this  decision."  An  inter- 
locutory decree    was    entered    accordingly,   and  the  cause 
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directed  to  stand  over  until  the  coming  in  of  the  referee's  report. 
The  trial  judge  did  not  find  that  there  was  any  under-estimate 
by  the  chief  engineer,  and  the  referee  did  not  find  so  directly, 
but  he  found  that  the  materials  furnished  and  work  done  by 
the  plaintifis  amounted  to  the  sum  of  $117,297.73,  and  that 
the  payments  and  credits  amounted  to  $90,671,94,leaving  due 
and  unpaid  from  defendants  to  plaintiffs  a  balance  of  $26,625.79, 
which  represents  the  amount  of  the  under-estimate,  as  found 
by  the  referee.  There  was  no  dispute  as  to  the  payments. 
The  plaintiffs  alleged  in  their  complaint  that  the  under-estimate, 
according  to  the  terms  of  the  contract,  amounted  to  $15,479.60. 
The  referee  also  allowed  to  the  plaintiffs  $13, 1 94. 54  for  interest 
from  September  10,  1872,  upon  said  sum  of  $26,625.79, 
making  $39,820.38  in  all. 

Upon  the  final  hearing  before  the  trial  court  the  findings  of 
the  referee  were  adopted  and  judgment  was  directed  in  favor 
of  the  plaintiffs  accordingly. 

Further  facts  appear  in  the  opinion, 

Edward  Winslow  Paige  for  appellants.  The  chief  engi- 
neer's refusal  to  hear  the  testimony  offered  by  the  plaintiffs 
rendered  his  estimate  void.  (McMahon  v.  X,  Y,  cfe  E,  R. 
Co.,  20  X.  Y.  463,  467;  Van  CorUandt  v.  UnderhiU,  17 
Johns.  405,  410,  420.)  The  estimate  is  void  because  the  chief 
engineer  did  not,  in  any  sense,  make  any  part  of  it.  (1  Kedf . 
on  Railways  [6th  ed.]  435,  437,  §§  2,  7 ;  2  Woods'  R.  Law, 
995,  998,  §  277 ;  1  Roser  on  Raiboads,  462,  §  9 ;  McMahon 
V.  3".  Y.  i&  E.  li.  Co,,  20  X.  Y.  463,  467;  Wilson  v.  Y.  cfe 
M.  L.  a.  li.  Co.,  11  Gill.  &  J.  58.)  The  estimate  is  void 
because  it  was  based  on  an  erroneous  view  of  the  plaintiffs' 
contract.  Such  an  estimate  is  void.  (1  Redf.  on  Railways 
[6th  ed.]  435,  §  2  ;  2  Woods'  R.  Law.  995,  §  277 ;  Alton  R. 
V.  Northcoie,  15  111.  49  \  EesU^r  v.  Z,  etc.,  R.  R.  Co.,  88  Ind. 
460;  Starkey  v.  De  Graff,  22  Minn.  431 ,  M.  i&  S.  R.  R. 
Co.  V.  Veede?*,  17  Ohio,  385.)  The  chief  engineer  never 
having  made  any  estimate  at  all,  but  having  refused  to  make 
any,  the  plaintiffs  are  entitled  to  recover  for  that  reason. 
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{McMa^n  v.  ^\  1\  cfe  K  li.  Co.,  20  X.  Y.  463,  468; 
bowery  Bk,  v.  Mayor^  etc,^  63  id.  336 ;  Van  CorUandt  v. 
UnderhiU,  17  Johns.  405,  420 ;  Thomas  v.  Fleury^  26  N.  Y. 
26 ;  2  Woods'  R.  Law,  996,  §  277 ;  3".  Z.  i?.  A  Ci>.  v. 
McGrann^  33  Penn.  St.  530.) 

Henry  Brodhead  for  appellants.  The  decision  of  the 
engineer  as  to  the  quality  of  the  work  is  conclusive,  but  not 
as  to  the  quantity.  The  question  of  measurement  and  calcu- 
lation will  be  entertained  and  decided  by  a  court  of  equity. 
{Ildtstead  v.  Seaman,  S2  X.  Y.  27;  PMpps  v.  Ingram, 
3  Dow.  P.  C.  669;  1  Redf.  on  Railways,  418,  425,  §§  6,  7; 
Jf.  A  S.  Ji,  B.  Co.  V.  Veede?\  17  Ohio,  385;  McMahon  v. 
K  B.  Co.,  20  N.  Y.  403 ;  .1.7?.  B.  Co.  v.  itangham,  49  Ga. 
266 ;  HerHck  v.  V.  C  B.  B.  Co.,  27  Vt.  673 ;  Wihan  v.  Y. 
<j&  M.  L.  B.  B.  Co.,  11  Gill.  &  J.  58 ;  McAndreway.  Santee, 
57  Barb.  193.)  Defendants  cannot  now  raise  the  point  that 
no  reply  was  made  to  tlie  plea  of  moneys  advanced  or  paid  on 
the  contract.  {Muldoon  v.  Blachicell,  84  X.  Y.  646 ;  Jordan 
V.  N.  S.  cfc  L.  B.  Co.,  74  id.  467 ;  Yan  Giesen  v.  Yan  Giesen, 
10  id.  316 ;  Quinn  v.  Floyd,  41  id.  349.)  The  present  issue 
is  whether  the  payments  were  over-payment  or  under-pay- 
ment.  {Argotsinger  v.  Yines,  82  X.  Y.  315  ;  Hand  v.  Ken- 
nedy, 83  id.  150 ;  Randolph  v.  X.  Y.,  53  How.  68,  76.)  The 
work  was  finished  {Nolan  v.  Whitney,  86  X.  Y.  648)  and 
certificate  unjustly  withheld.  {Smith  v.  Alker,  1 02  X.  Y.  87 ; 
McKenzie  v.  Decker,  94  id.  650 ;  Gillen  v.  Huhbard,  2  Ililt. 
303 ;  Murphy  v.  Brxickman,  66  X.  Y.  300.)  On  this  case, 
although  entitled  to  no  damages,  plaintiffs  had  a  right  to 
abandon  the  work.  If  there  had  been  no  other  cause  for 
increased  compensation  proven,  this  would  have  been  enough. 
{Lattimore  v.  Harsen,  14  Johns.  331 ;  Munroe  v.  Perkins, 
«  Pick.  298,  305 ;  Osborne  v.  O'Tteilly,  9  At.  Rep.  209 ; 
FaUon  v.  Lawler,  102  X.  Y.  228 ;  Allen  v.  Jacquish,  21 
Wend.  633 ;  2  Daniell's  Ch.  1318.)  The  allowance  of  simple 
interest  was  a  legal  right.  {Sanders  v.  Z.  S.  <&  M.  S.  B.  B. 
Co.,  94  X.  Y.  641 X  N.  Y.<S:  E.  B.  B.  Co.  v.  Carhart,  1 X.  Y. 
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S.  R.  429 ;  Adarna  v.  FaH  Plain  Bk.,  36  N.  Y.  255,  261.) 
The  necessity  of  an  accounting  does  not  prevent  this  rule.  (Id.) 
Account  is  a  favorite  field  of  equity,  jurisdiction  goes  without 
saying,  especially  where  it  is  sought  to  correct  a  railroad  esti- 
mate or  take  account  of  any  construction  work.  {M.  cfe  S. 
R.  R.  Co.  V.  Veeder,  17  Ohio,  385.) 

John  Van  Voorhis  for  respondents.  The  amount  of  work 
done  by  the  plaintiffs  and  materials  furnished  was  determ- 
ined by  the  chief  engineer  of  the  Northern  Pacific  Rail- 
road Company  in  accordance  with  the  contract,  and  that 
determination  is  final.  {Butler  v.  Duncan^  24  Wend.  447; 
Smith  V.  Brigga^  3  Denio,  78 ;  Smith  v.  Brady ^  17  N.  Y. 
173 ;  McMahon  v.  N.  Y.  <&  K  R.  Co.,  20  id.  463  \  D.&H. 
C.  Co.  V.  P.  C  Co,,  50  id.  250.)  While  the  court  will,  in 
sDme  cases,  presume  that  the  trial  court  found  a  fact  necessary 
to  sustain  the  judgment  which  does  not  appear  in  his  findings, 
the  court  never  makes  such  presumption  in  the  absence  of 
evidence  to  establish  the  fact.  {Chvhhxt^h  v.  Veman,  42  N.  Y. 
432 ;  Banker  v.  Mayor,  etc.,  8  Ilun,  409.)  Plaintiffs  liave  no 
right  of  action,  and  the  court  erred  in  disregarding  the  chief 
engineer's  award  and  in  sending  this  case  to  a  referee. 
{McMahon  v.  N.  T.  <&  K  R.  Co.,  20  N.  Y.  463 ;  B.  II.  cfe 
C.  Co.  V.  P.  C.  Co.,  50  id.  250.)  And  if  arbitration  in  any 
shape  or  at  any  time  was  had  this  action  could  not  be  main- 
tained without  the  clearest  allegations  and  the  most  over- 
whelming evidence  of  absolute  corruption  or  bad  faith  on  the 
part  of  the  arbitrator.  {Perkins  v.  Giles,  50  N.  Y.  228.) 
Where  the  amount  of  a  verdict  exceeds  the  sum  demanded 
in  the  complaint  the^  court  has  no  power  to  amend  the  com- 
plaint by  increasing  the  demand  to  correspond  to  the  amount 
of  the  verdict,  unless  the  plaintiff  consents  to  a  new  trial  and 
pays  the  defendant's  costs.  {Coming  v.  Coming,  6  N.  Y. 
97;  Decker  v.  Parsons,  11  Hun,  295 ;  Pharis  v.  Geer,  31 
id.  443;  SchuUz  v.  T.  A.  R.  R.  Co.,  89  K  Y.  242.) 
The  damages  which  the  plaintiffs  claim  to  recover  are  unliqui- 
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dated.  In  such  case  interest  cannot  be  allowed.  No  interest 
was  demanded  in  the  complaint.  (  White  v.  Miller^  71 N.  T. 
134 ;  78  id.  373 ;  Smith  v.  Videy  60  id.  106  ;  Sedgwick  oa 
Damages,  377;  McMahon  v.  N.  T,  cfe  E.  B,  Co.,  20  N.  Y. 
468.)  A  party  is  not  estopped  by  not  taking  issue  upon  a 
matter  of  law  averred  in  his  adversary's  pleadings.  {Jordan 
V.  ^y.  S.  (&  L.  jBL,  74  N.  Y.  467 ;  Brownell  v.  Griswold,  68 
id.  298;  BUlon  v.  Brainard,  21  Wall.  430  ;  Bearv.  Am.  B. 
T.  Co.^  66  How.  274;  Bridge  v.  Payson,  6  Sandf.  210- 
Mayhew  v.  Bohinson,  10  How.  164 ;  Clough  v.  Murray,  1^ 
Abb.  98 ;  Spencer  v.  Babcock,  2  Barb.  326 ;  Boyce  v.  Brown, 
7  id.  81 ;  Van  Valen  v.  Zapham,  13  How.  243 ;  Bandolph 
V.  Mayor,  etc.,  63  id,  68 ;  White  v.  Spencer,  14  N.  Y.  247 ; 
Yasaar  v.  Livingston,  13  id.   252;  McKenzie  v.   Farrell, 

4  Bosw.  193  ;  Adains  v.  Boberts,  62  How.  253.)  The  com- 
plete determination  of  this  controversy  cannot  be  had  without 
the  railroad  company,  and  it  should  have  been  brought  in. 
(  Van  Eppa  v.   Van  Duzen,  14  Paige,  75  ;   WaUax^e  v.  Eaton, 

5  How.  Pr.  99 ;  Peyser  v.  Wendt,  87  N.  Y.  322;  Kearney 
V.  Thompson,  104  id.  667.) 

W.  W.  Niles  for  respondent.  The  estimate  of  the  engineer 
is  a  condition  precedent  to  recovery.  (20  N.  Y.  463 ;  Butler 
V.  Tucker,  24  "Wend.  44.)  There  is  now  a  defect  of  parties 
necessary  to  a  full  determination  of  the  case,  because  the  rail- 
road company,  if  any  party,  is  alone  guilty  of  any  neglect  or 
misfeasance.  {Peyser  v.  Wendt,  87  K  Y.  322 ;  Code,  §  452.) 
The  cause  of  action  clearly  rests  in  the  fraud  or  misconduct 
of  the  railroad  company,  one  of  the  original  parties,  and  it 
could  not  be  turned  into  a  simple  action  for  an  accounting. 
{Barnes  v.  QuigUy,  50  N".  Y.  265  ;  Southwick  v.  ^at  Banky 
84  id.  420 ;  DeGraw  v.  Elmore,  50  id.  1 ;  Saltus  v.  Gemin, 
3  Bosw.  250.) 

Vann,  J.  The  person  selected  by  the  parties  to  make  the 
estimate  was  in  the  employ  of  neither,  yet,  as  chief  engineer 
of  the  railroad  company,  he  sustained  such  a  relation  to  both 
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as  to  make  it  the  interest  of  each  that  his  estimate  as  to  the 
materials  furnished  and  work  done  bj  the  plaintiffis  should  be 
as  large  as  possible,  for  it  determined  the  amount  of  the 
plaintiffs^  compensation  as  sub-contractors  and  of  the  defend- 
ant's profits  thereon  as  contractors.  This  case,  therefore,  is 
unlike  those,  so  frequently  arising,  in  which  the  certificate  or 
estimate  is  required  from  an  architect  or  engineer  in  the 
employment  of  one  of  the  parties.  In  that  class  of  cases  the 
danger  that  the  person  acting  as  an  arbitrator  might  favor 
his  employers  is  obvious.  While  neither  natural  nor  legal 
disabilities  hinder  a  person  from  being  an  arbitrator,  provided 
the  fact  is  known  to  the  parties  at  the  time  of  the  submission, 
still,  as  he  is  the  agent  of  both  parties  alike,  and  impartiality  is 
the  fundamental  requisite,  the  courts  closely  scrutinize  the  action 
of  an  arbitrator  whose  relation  to  one  of  the  parties  was 
such  as  to  naturally  influence  the  judgment  even  of  an  honest 
man.  (Morse  on  Arb.  and  Award,  99 ;  Russell  on  Arb.  105.) 
In  this  case,  however,  there  was  no  reason  why  the  person 
selected  should  not  be  wholly  disinterested  and  impartial.  The 
parties  stood  upon  an  equal  footing,  their  contract  was  with- 
out legal  objection,  and  the  arbitration  clause  is  as  binding  and 
should  be  enforced  the  same  as  any  other  provision.  In  one 
sense,  as  was  said  in  a  case  somewhat  analogous,  the  submission 
to  the  determination  of  the  engineer  is  more  obligatory  than 
any  ordinary  submission  to  arbitration,  inasmuch  as,  being 
upon  consideration,  it  is  not  revocable,  and  the  obligation  upon 
the  defendants  to  pay  did  not,  by  the  terms  of  the  contract, 
arise  until  the  estimate  was  made  by  the  engineer.  {Herrick 
V.  Vermont  C.  R.  Go.y  27  Vt.  673,  679.)  A  valid  award  or 
estimate  operates  as  a  final  and  conclusive  judgment,  and  how- 
ever disappointing  it  may  be,  the  parties  must  abide  by  it. 
(Id. ;  Perkins  v.  QUes^  60  K  Y.  228 ;  Fiidickar  v.  MuL 
Life  Ins.  Co.,  62  id.  392 ;  EidweU  v.  B.  c&  0.  R.  R.  Co., 
11  Gratt.  676 ;  CReiUy  v.  Kerns,  52  Penn.  St.  214 ;  Vander- 
wesker  v.  Vermont  Central  R.  R.  Co.,  27  Vt.  130  j  Ranker  v. 
Great  Western  Railway  Co.,  5  H.  of  L.  Cas.  71 ;  2  Wood's 
Eailway  Law.  995 ;  1  Redfield's  Law  of  Railways,  438.) 
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The  estimate  made  by  the  chief  engineer  should  not,  thei'e- 
f  ore,  be  set  aside  or  disregarded  unless  some  good  reason  is  shown 
for  such  action.  The  trial  court,  without  deciding  that  there 
was  any  error  in  the  estimate,  adjudged,  by  its  interlocutory 
decree,  that,  if  upon  the  reference  ordered,  any  error  should 
appear  in  the  estimate,  it  should  be  corrected;  and  that  the 
party  in  whose  favor  a  balance  then  appeared  should  recover 
the  same  from  the  other.  The  only  reason  appearing  in  the 
findings  or  suggested  by  the  evidence  for  thus  disturbing  that 
which  the  parties  had  expressly  stipulated  should  be  final,  is, 
that  the  chief  engineer  did  not  personally  measure  the  work, 
and  that  when  the  final  estimate  was  about  to  be  signed  he 
refused  to  allow  the  plaintiffs  to  call  a  witness  to  contradict 
the  statements  already  made  to  him  by  the  subordinate  engi- 
neers. This  involves  an  inquiry  into  the  nature  of  the  power 
intrusted  to  tlie  chief  engineer.  Was  he  an  arbitrator,  as  that 
term  is  understood  at  common  law,  or  was  it  his  duty  in  esti- 
mating quantities  to  simply  make  a  summary  computation,  as 
held  by  the  learned  General  Term  ?  The  answer  to  this  ques- 
tion must  be  found  in  the  contract,  which  is  both  the  source  and 
limit  of  the  power  under  consideration.  The  contract,  however, 
is  to  be  construed  in  the  light  of  the  surrounding  circumstances, 
and  in  connection  with  tlie  agreement  with  the  railroad  coni- 
pany,  and  the  actual  intention  of  tlie  parties  thus  ascertained. 
The  power  in  question  was  confided  to  a  man, who,  as  engineer  in 
chief , was  building  a  railroad  extending  from  the  Missouri  river 
to  the  Pacific  r»cean.  The  single  division  of  the  road  to  which 
the  contracts  related  was  more  than  two  hundred  miles  long,  and 
it  was  to  be  completed  between  the  29th  of  September,  1871, 
and  the  1st  of  July,  1872.  Could  it  have  been  within  the 
contemplation  of  the  parties  that  the  head  of  so  great  an  enter- 
prise should  make  the  measurements  himself,  or  even  person- 
ally superintend  them  when  made  by  others  ?  The  plaintiff's 
contract  provided  that  the  "  square  timber  and  plank  in  struc- 
tures and  flattened  timber  in  structure,  as  well  as  for  all  pile 
and  trestle,  and  all  other  timber  structures  required  on  the 
road-bed  of  the  Dakota  division,  "should  be  paid  for  at  so 
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much  per  thousand  feet,  "  board  measure ; "  piling  at  a  certain 
price  *'  per  lineal  foot  of  piles  driven  ; "  and  "  all  iron  used  in 
above  work,  at  ten  cents  per  pound."  The  bridges  were  to  be 
paid  for  at  so  much  per  lineal  foot,  with  an  increase  of  price 
as  the  spans  increased  in  length. 

Considering  the  extent  of  the  railroad,  the  time  provided 
for  its  completion,  the  details  and  complications  in  the 
measurements  and  the  nature  of  the  duties  of  the  chief 
engineer  as  implied  from  his  position,  even  if  it  would  be 
possible  for  him  to  give  the  requisite  personal  attention  to  the 
subject,  it  would  be  unreasonable  to  expect  it.  As  said  by 
the  court  in  the  Rerrick  Case  {8upra\  *'  When  we  come  to 
know  that  practically  the  chief  engineer  never  does  and  never 
can  make  these  estimates,  or  even  verify  those  made  by  others, 
that  the  thing  is  altogether  impracticable,  we  must  conclude 
that  the  parties  had  reference  to  something  which  was  usual, 
or  at  least  possible  in  such  cases."  It  was  accordingly  held 
that  an  estimate  by  the  assistant  engineer  was  suflScient  in 
that  case.  When  the  chief  engineer  was  constituted  the  sole 
judge  between  the  parties  of  the  quantity  of  work  done  and 
materials  furnished  by  the  plaintiffs,  they  did  not  provide 
that  he  was  to  measure,  but  that  he  was  to  estimate.  In 
McMahon  v.  New  York  cfe  Erie  Railroad  Company  (20 
K.  Y.  463),  the  contract  provided  that  the  measurements  were 
to  be  made  by  the  engineer,  but  the  parties  did  not  require 
that  in  this  case,  where  compliance  would  liave  been  virtually 
impossible.  They  evidently  meant  that  he  was  to  act  in 
some  way  that  was  possible  and  practicable,  as  otherwise  they 
could  not  expect  him  to  act  at  all,  for  neither  of  them  had 
any  control  over  him.  But  how  was  he  to  make  the  estimate 
if  not  from  personal  measurement  or  observation  ?  Upon  what 
was  he  to  base  it?  How  was  he  to  get  at  the  facts?  The 
contract,  interpreted  in  the  light  of  the  surrounding  circum- 
stances, suggests  the  answer  that  he  was  necessarily  to  rely 
upon  the  reports  of  his  subordinates.  No  other  way  was 
practicable  for  estimating  so  great  a  work,  extending  over  so 
many  miles  of  territory.     Even  if  one  man  could  do  it,  the 
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head  of  the  engineering  department  that  was  building  a  rail- 
road across  a  continent  would  not  be  selected  for  the  purpose. 
The  position  of  the  chief  engineer  made  him  conversant  with 
the  general  facts,  and  gave  him  a  thorough  knowledge  of  the 
engineers  under  his  control.  He  was  in  a  situation  to  exercise 
his  ludgment  upon  the  reliability  of  their  reports,  and  could 
direct  others  to  revise  their  measurements  if  he  deemed  it 
necessary.  The  same  means  that  he  employed  to  protect  the 
railroad  in  its  payments  to  the  defendants  were  apparently 
regarded  as  sufficient  to  protect  the  parties  as  between  each 
other.  The  evidence  shows  that  the  estimates  were  made 
from  actual  surveys  and  measurements  by  engineers  of  the 
railroad  company  in  the  presence  of  the  plaintiffs'  fore- 
man. After  the  work  was  finished  one  of  the  plaintiffs,  with 
one  of  the  defendants,  met  the  chief  engineer  and  the  division 
engineer,  and  together  they  made  up  an  estimate  which,  accord- 
ing to  the  deposition  of  a  witness  read  in  evidence  by  the 
plaintiffs,  and  not  contradicted,  so  far  as  appears,  was  agreed 
upon  by  all,  after  certain  concessions  had  been  made.  This 
estimate  included  everything,  except  certain  iron  and  lumber 
then  on  hand,  which  it  was  agreed  should  be  estimated  and 
added  to  make  it  final. 

It  is  to  be  observed  that  the  plaintiffs,  when  they  learned 
that  the  estimate  was  about  to  be  signed,  made  no  objection  to 
the  action  of  the  chief  engineer  l)ecause  he  had  not  person- 
ally measured  the  work,  nor  did  they  request  him  to  measure 
it  or  to  cause  new  measurements  to  l)e  made.  They  did  ask 
him,  however,  to  take  the  evidence  of  their  foreman  as  to  the 
true  quantity  of  work.  He  replied  that  he  must  rely  upon  the 
reports  of  his  subordinates  as  to  the  quantity,  and  that  he  could 
not  take  the  testimony  of  the  contractors  or  their  employes. 

Was  it  the  duty  of  the  chief  engineer  to  hear  evidence  ? 
We  have  already  held  that  the  nature  of  his  trust  was  such  as 
to  permit  him  to  rely  upon  the  reports  of  his  subordinates 
in  making  his  estimate.  The  same  reasoning  which  led  us  to 
that  conclusion  applies  with  equal  force  as  an  answer  to  this 
question.     Did  the  parties  expect  him  to  try  a  law  suit,  for  if 
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the  door  is  opened  to  admit  one  witness,  why  should  not  all 
who  know  anything  about  the  matter  be  allowed  to  come  in  i 
And  what  would  this  involve  ?  The  statement  introduced  in 
evidence  by  the  plaintiflEs  upon  the  trial  consists  of  sixty-Jive 
printed  pages  of  items,  considerably  exceeding  one  thousand 
in  number.  Neariy  every  item  is  an  aggregation  of  other 
items  not  appearing  in  the  statement.  Each  states  the  number 
of  pieces,  their  designation,  size  in  inches,  length  in  feet  and 
inches,  quantity  by  board  measure,  kind  of  timber  or  material, 
and  in  some  instances  other  particulars.  This  includes  but 
three-fourths  of  plaintiffs'  work,  as  no  question  was  raised  in 
relation  to  one  residency  or  subdivision.  Each  item  and  each 
sub-item  might  give  rise  to  an  issue,  and  become  the  subject 
of  controversy.  Did  the  parties  expect  that  a  man  charged 
with  the  responsibility  of  building  a  great  railroad  could  stop 
long  enough  to  enter  upon  an  investigation,  through  witnesses 
called  and  sworn,  with  such  possibilities  ?  To  ask  tliis  ques- 
tion is  to  answer  it.  We  think  that  it  was  the  intention  of 
the  parties  to  clothe  the  chief  engineer  with  the  power  of 
summary  computation,  based  upon  his  experience  in  building 
railroads,  his  general  knowledge  of  this  road,  the  original 
surveys,  measurements,  plans,  specifications  and  such  other 
data  as  would  be  presumed  to  be  in  his  possession,  but  chiefly 
upon  the  reports  of  the  skilled  engineers  working  under  him. 
It  thus  became  his  duty  to  exercise  his  judgment  upon  all  the 
facts  thus  ascertained,  and  to  fairly  make  the  estimate.  There 
was  no  delegation  of  authoj^ty  further  than  was  impliedly 
authorized  by  the  contract.  (  Wiberly  v.  Matthews^  91  N .  Y. 
648 ;  BilUngs  T^w  of  Award,  76,  77). 

What  was  the  effect  of  the  estimate  made  ])y  the  chief 
engineer  ?  The  intention  of  the  parties  to  make  it  final  is 
evident  from  the  language  used  in  their  own  agreement,  and 
it  is  emphasized  by  the  reference  to  the  agreement  between 
the  railroad  company  and  the  defendants,  which  contains  a 
provision  making  the  estimate  of  the  same  person  conclusive 
upon  the  parties  to  that  instrument  also.  The  defendants 
evidently  intended  that  the  work,  which  they  had  agreed  to 
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do  for  tlie  railroad  company  and  which  they  sub-let  at  a  profit 
to  the  plaintiffs,  should  be  estimated  under  both  contracts  by 
the  same  person,  so  that  the  estimate  which  was  conclusive 
between  the  railroad  company  and  themselves  should  also  be 
conclusive  between  the  plaintiffs  and  themselves.  The  plaint- 
iffs, by  signing  their  contract,  united  with  the  defendants  in 
the  effort  to  carry  this  intention  into  effect.  The  construction 
of  the  contract,  its  performance  and  all  matters  of  difference 
that  might  arise  in  relation  thereto,  were  submitted  in  advance 
to  the  chief  engineer,  whose  decision  was  made  final  and  con- 
clusive upon  both  parties,  each  of  whom  waived  any  right  of 
action,  suit  or  other  remedy  "  in  law  or  otherwise,"  under  or 
arising  out  of  the  contract.  Furthermore,  it  was  made  a  con- 
dition precedent  to  the  payment  of  the  plaintiffs  that  the  chief 
engineer  should  furnish  to  the  defendants  his  certificate  that 
the  work  had  been  completely  finished  in  every  respect, 
according  to  the  stipulations  and  specifications,  together  with 
his  estimate  of  the  quantity  of  work  done,  which  estimate  it 
was  agreed  should  not  only  be  final  and  conclusive  upon  both 
parties,  but  it  was  also  fixed  uix)n  as  the  basis  to  determine  the 
amount  due  to  the  plaintiffs.  Compliance  with  this  provision, 
thus  became  a  condition  precedent  to  any  recovery  by  the 
plaintiffs.  {Butler  v.  Tucker^  24  Wend.  447;  Sinith  v. 
Briggs^  3  Den.  73;  7>.  c6  II.  Canal  Co,  v.  Penn.  Coal  Co.y 
50  N.  Y.  250 ;  United  States  v.  Bobeson,  9  Peters,  319 ;  Story's 
Eq.  Juris.  §1457  a.) 

The  chief  engineer  had  the  general  powers  and  duties  of 
an  arbitrator,  except  as  they  were  expressly  or  impliedly 
restricted  or  increased  by  the  contract  of  the  parties.  We 
have  held  that  they  could  not  have  intended  that  which  they 
knew  to  be  impossible,  but,  as  they  agreed  that  he  should  be 
an  umpire  to  decide  all  matters  arising  or  growing  out  of  the 
contract,  the  same  effect  should  be  given  to  his  estimate, 
when  made  as  to  the  decision  of  an  mnpire  or  arbitrator.  No 
court  has  any  general  power  of  supervision  over  the  awards  of 
arbitrators.  There  is  no  claim  of  fraud,  corruption  or  bad 
faith  on  the  part  of  the  chief  engineer,  and  the  only  miscon- 
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duct  charged  against  him  has  already  been  noticed.  It  is, 
however,  claimed  that  he  made  a  mistake  in  his  estimate. 
The  court  did  not  so  decide  when  it  made  its  interlocutory 
decree,  which  is  based  wholly  upon  the  failure  to  personally 
measure,  and  the  refusal  to  hear  evidence.  It  is  well  settled 
that  while  an  award  may  be  set  aside  for  a  palpable  mistake 
of  fact  in  the  nature  of  a  clerical  error,  such  as  a  miscalcula- 
tion of  figures,  still,  in  general,  such  mistake  to  be  available 
must  appear  on  the  face  of  the  award  or  in  some  paper 
delivered  with  it.  {Fudicker  v.  Guardiaiv  Mut.  Life  Ins. 
Co.,  62  K  Y.  392;  Morris  Run  Coal  Co,  v.  Salt  Co.  of 
Onondaga,  58  id.  667 ;  Woods  v.  Monell,  1  Johns.  101 ; 
Todd  V.  Bar^low,  2  id.  551.) 

The  party  who  seeks  to  set  aside  an  award  upon  the  ground 
of  mistake  must  show  from  the  award  itself  that  but  for  the 
mistake  the  award  would  have  been  different.  (Id.)  Ko 
mistake  appears  upon  the  face  of  the  estimate  made  by  the 
engineer.  The  alleged  error  did  not  appear  until  after  the  entry 
of  the  interlocutory  decree,  and  at  the  close  of  a  protracted 
trial  before  the  referee.  The  merits  of  an  award,  however 
unreasonable  or  unjust  it  may  be,  cannot  be  reinvestigated,  for 
otherwise  the  award,  instead  of  being  the  end  of  the  litigation, 
would  simply  be  a  useless  step  in  its  progress.  The  parties 
provided  by  full  and  explicit  stipulations  for  a  final  and  con- 
clusive estimate  by  the  chief  engineer  as  an  essential  pre- 
requisite to  any  payment  by  the  defendants.  Of  what  value 
are  these  carefully  drawn  provisions  if  a  mistake  is  to  open 
the  whole  matter  and  throw  it  into  the  courts  for  re-examina- 
tion? Is  it  within  human  power  to  precisely  compute  or 
exactly  estimate  a  work  of  such  magnitude,  and  with  so  many 
details,  without  any  mistake  ?  Is  an  error  of  a  few  dollars  in 
a  hundred  thousand  to  throw  open  the  gates  of  litigation  ?  If 
not,  why  should  any  error,  unless  it  bo  so  great  as  to  be 
evidence  of  fraud,  corruption  or  bad  faith  ?  By  what  other 
rule  can  a  mistake  be  measured  so  as  to  establish  the  standard 
for  interference  by  the  courts  ? 
SiCKELS — ^VoL.  LXXI.     5 
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We  regard  the  estimate  of  the  chief  engineer  as  conclusive, 
and  that,  in  the  absence  of  proof  of  corruption,  bad  faith  or 
misconduct  on  his  part,  or  palpable  mistake  appearing  on  the 
face  of  the  estimate,  neither  party  can  be  allowed  to  prove 
that  he  decided  wrong  as  to  the  law  or  facts.  {Perkins  v. 
Giles,  50  N.  Y.  228.) 

We  do  not  desire  to  intimate,  however,  that  he  decided 
wrong  in  any  respect,  for  the  evidence  strongly  tends  to  sus- 
tain his  conclusions,  but  whether  his  estimate  was  right  or  not, 
the  parties  by  their  contract  conclusively  committed  their 
rights  to  him  and  they  must  abide  the  result. 

The  order  of  the  General  Term,  reversing  the  judgment  of 
the  Special  Term  and  ordering  a  new  trial,  should  be  affirmed 
and  judgment  absolute  ordered  against  the  plaintiffs  in  accord- 
ance with  their  stipulation,  with  costs. 

All  concur. 

Order  affinned  and  judgment  accordingly. 


Edwin   A.   Barnes,   Appellant,  v.  HARVEf   E.   Light, 
Kespondent. 

An  action  of  ejectment  founded  only  upon  adverse  possession  may  be 
maintained  even  against  the  true  owner. 

In  such  case,  however,  where  the  alleged  adverse  possession  is  '  *  under  a 
claim  of  right,  exclusive  of  any  other  right,  but  not  founded  upon 
a  written  instrument  or  a  judgment  or  decree,"  it  is  necessary  for  plaintiff 
to  show  an  actual  continued  occupation,  and  only  the  premises  so  occu 
pied  can  be  deemed  to  have  been  held  adversely  (Code  Civ.  Pro.  §  371); 
to  establish  such  occupation  it  must  appear  that  the  land  was  pro- 
tected by  a  substantial  inclosure,  or  has  been  actually  cultivated  or 
improved  (§  372). 

A  claim  of  title  may  be  made  by  acts  as  well  as  assertions. 

In  an  action  of  ejectment  it  appeared  that  the  locus  in  quo,  a  small  triangular 
strip  of  land,  was  not  included  in  plaintiff's  record  title  of  his  farm.  The 
evidence,  however,  justified  a  finding  that  plaintiff  and  his  predecessors  in 
title  had  been  in  the  actual  occupation  and  enjoyment  thereof  as  part  of  the 
farm  for  more  than  twenty  years,  it  being  a  portion  of  a  cultivated  field 
inclosed  within  a  substantial  fence;  and,  while  there  was  no  evidence  of 
any  claim  of  title  by  word  of  mouth,  it  appeared  that  each  grantee  of  the 
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farm  in  taking  possession  entered  upon,  actually  occupied  and  improved 
the  land  in  controversy  or  a  part  of  it.  BM,  that  a  refusal  of  the  court 
to  submit  to  the  jury  the  question  as  to  whether  plaintiff  had  not  had 
such  adverse  possession  as  to  give  him  title  was  error. 

(Argued  May  1,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1886,  which  affirmed  a  judg- 
ment in  favor  of  the  defendant,  entered  upon  a  verdict  directed 
by  the  court. 

This  is  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  certain  premises  in  the  town  of  Pittsford,  county  of 
Monroe.     The  answer  is,  in  substance,  a  general  denial. 

The  defendant's  farm,  of  about  sixty-eight  acres,  lies  directly 
east  of  a  portion  of  plaintiflPs  farm,  of  one  hundred  acres.  The 
land  in  controversy,  embracing  about  one-third  of  an  acre,  is  a 
triangular  strip  running  from  a  point  at  the  north  end  of  the 
boundary  line  between  the  parties,  to  a  base  forty-eight  links 
in  length  at  the  south  end  of  said  line.  The  origin  of  plaint- 
iff's title,  as  proved  upon  the  trial,  was  a  deed  from  Oliver 
Culver  to  Isaac  Barnes,  dated  January  3,  1823,  in  which  the 
land  conveyed  is  described  by  metes  and  bounds.  The  origin 
of  defendant's  title  was  a  deed  from  "William  N.  to  Sylvester 
Shepard,  dated  April  30,  1840,  which  conveyed  certain  lands, 
bounded  as  follows :  "  Beginning  in  the  centre  of  the  road  lead- 
ing from  Pittsford  to  Rochester  in  the  south  line  of  Erastus 
Williams'  land ;  from  thence  running  west  in  said  south  line  forty 
chains  to  Isaac  Barnes'  land ;  thence  running  south  in  the  east 
line  of  Barnes'  land  fifteen  chains  and  twelve  links ;  thence  run- 
ning south  eighty-six  degrees  east  forty-four  chains  to  the  Blake 
tract,  so-called ;  thence  running  north  in  the  west  line  of  said 
Blake  tract  ten  chains  and  eighty-two  links  to  the  centre  of  the 
Rochester  road ;  thence  northwardly  in  said  road  to  the  place 
of  beginning." 

The  several  conveyances  in  the  two  chains  of  title  from  the 
original  grantors  down  to  the  respective  parties  contained  like 
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descriptions,  except  that  the  north  and  west  lines  of  defend- 
ant's land  in  the  final  deed  to  him,  dated  February  8,  1881, 
are  as  follows :  "  Thence  on  the  south  line  of  land  now  or 
lately  owned  by  Erastus  Williams,  north  eighty-four  and  one- 
half  degrees,  west  forty  chains  twenty  links  to  land  of  Isaac 
Barnes ;  thence  south  three  degrees  and  a  quarter  west  along 
said  land  fifteen  chains." 

It  was  conceded  "  that,  by  following  the  courses  and  distances 
alone  given  in  the  deed  from  Culver  to  Barnes  along  the  west 
and  south  sides  of  plaintiffs  farm,  the  east  line  would  }ye  so 
drawn  as  to  exclude  the  locus  in  quoP 

Further  facts  appear  in  the  opinion. 

Henry  IF.  ConJdin  for  appellant.  PlaintiflE  had  shown  such 
possession  of  the  locv^  in  quo  as  to  entitle  him  to  recover  in 
the  absence  of  proof  of  title  by  defendant.  {ITunter  v.  Staririy 
26  Hun,  529 ;  MUler  v.  L.  L  li.  li.  Co,,  71  N.  Y.  380.) 
A  conveyance  is  to  be  construed  in  reference  to  its  distinct 
and  visible  locative  calls  as  marked  or  appearing  upon  the 
land,  in  preference  to  quantity,  course,  distance,  map  or  any- 
thing else.  ( Van  Wyck  v.  ^AgKt,  18  Wend.  157 ;  Glover 
V.  Shields,  32  Barb.  374.)  The  court  erred  in  refusing  to 
submit  to  the  jury  the  question  whether  the  plaintiff  had  not 
had  such  adverse  possession  ©f  so  much  of  the  premises 
claimed  in  the  complaint  as  lay  north  of  the  woods  as  to  give 
him  title  thereto.  {Thompson  v.  Bxirhans,  79  N.  Y.  93,  99.) 
The  court  erred  in  refusing  to  submit  to  the  jury  the  question 
whether  there  had  not  been  such  a  practical  location  of  the 
boundary  line  along  the  east  side  of  the  premises  claimed  in 
the  complaint,  throughout  the  whole  length  thereof,  as  to  give 
title  to  said  premises  to  the  plaintiff  and  exclude  title  of  the 
defendant  therefrom.  {Pier son  v.  Masher,  30  Barb.  81; 
jSwettenham  v.  Zeary,  18  Hun,  284;  Baldwin  v.  Brown,  16 
N.  Y.  359;  Heed  v.  Farr,  35  id.  113;  RatcUfe  v.  Gray, 
3  Keyes,  510 ;  Jones  v.  Smith,  64  K  Y.  180.) 

James  Breck  PerJci/ns  for  respondent.  There  was  no  evi- 
dence of  a  practical  location  of  the  old  fence  as  a  line  fence 
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between  the  two  fanns.  {Hvhbell  v.  McCulloughj  47  Barb. 
287;  Coming  v.  T.  L  Co,,  44  N.  Y.  577,  695;  Baldwin  v. 
Brown,  16  id.  359;  Jones  v.  Smith,  35  id.  113;  73  id.  205; 
Batdiffe  v.  Oray,  3  Keyes,  510,  512;  Swettenkam  v.  Leary, 
18  Hun,  284,  287 ;  In  re  Kingston,  2  Smith's  L.  C.  [Am.  ed.] 
644;  3  Wash,  on  Eeal  Prop.  [4th  ed.]  89.)  There  was  no 
evidence  of  adverse  possession  sufficient  to  give  a  title.  {Pope 
V.  Ilanm^r,  8  Hun,  265 ;  74  N.  Y.  240,  245 ;  Bcbinson  v. 
Phillips,  65  Barb.  418  ;  Thompson  v.  Burhans,  79  N.  Y.  93, 
99 ;  Swettenham  v.  Leary,  18  Hun,  284,  286 ;  Yates  v.  Van 
De  BogeH,  56  N.  Y.  526;  DooUtOe  v.  Tice,  41  Barb.  181.) 

Vann,  J.  The  land  in  question  is  not  covered  by  any  deed 
in  plaintiffs  chain  of  title,  but  he  founds  his  right  to  recover 
(1)  upon  adverse  possession,  and  (2)  upon  a  practical  location 
of  the  boundary  lino  between  his  farm  and  that  of  the  defend- 
ant. Unless  there  was  enough  evidence  to  authorize  the  jury 
to  find  for  the  plaintiiBE  upon  one  of  these  questions,  the  trial 
court  was  right  in  directing  a  verdict  for  the  defendant.  An 
action  of  ejectment,  founded  only  upon  adverse  possession, 
can  be  maintained  even  against  the  true  owner.  {Cahillx, 
Palmer,  45  K  Y.  479 ;  Millard  v.  McMuUin,  68  id.  345  ; 
Shermam,  v.  Kam^,  86  id.  57 ;  Casleton  v.  Darcy,  90  id.  566 ; 
Mayor,  etc.,Y.  Carleton,  113  id.  284 ;  Baker  v.  Oahwood,^^  Hun, 
416 ;  Buswell's  Lim.  and  Adv.  Pos.  313-315.)  As  the  plaint- 
iffs claim  of  title  was  not  founded  upon  a  written  instrument, 
judgment  or  decree,  it  was  necessary  for  him  to  show  an  actual 
continued  occupation  of  the  premises  under  a  claim  of  title, 
not  founded  upon  written  evidence,  exclusive  of  any  other 
right.  (Code  Civ.  Pro.  §§  370,  871.)  Under  such  circum- 
stances, land  can  be  deemed  to  have  been  held  adversely  only 
where  it  has  been  protected  by  a  substantial  inclosure  or 
where  it  has  been  usually  cultivated  or  improved.    (Id.  §  372.) 

Upon  the  trial  evidence  was  given  tending  to  show  that  the 
west  end  of  defendant's  farm  had  been  cleared  and  cultivated 
for  forty  years  or  more.  The  adjoining  land  of  the  plaintiff 
was,  for  a  distance  of  over  eight  chains,  a  forest,  and  for  the 
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remaining  six  chains  and  upwards  cleared,  inclosed  and  culti- 
vated land.  The  entire  forest  comprised  from  sixty  to  one 
hundred  acres,  and,  although  owned  by  several  persons,  had  no 
division  fences.  The  portion  owned  by  tlie  plaintiff,  consti- 
tuting the  south  end  of  his  farm,  was  separated  from  his. 
cleared  land  by  a  fence  that  has  stood  there  for  over  thirty  years, 
during  which  period  all  of  his  cleared  land  has  been  cultivated 
and  enclosed,  including  the  northerly  part  of  the  land  in  ques- 
tion. It  was  plowed,  planted  and  seeded,  then  used  as  a 
meadow  until  the  grass  ran  ont,  when  it  was  plowed,  planted 
and  seeded  again,  and  was  used,  according  to  one  of  the  wit- 
nesses, "  as  a  general  farm  is  used."  For  over  forty  years  a 
crooked  fence,  made  of  rails,  boards  nailed  upon  posts  and 
trees,  brush  and  ''  odds  and  ends,"  ran  between  tlie  east  end 
of  the  woods  and  the  rear  of  defendant's  farm,  and  from  the 
woods  northerly,  between  the  latter  and  the  cultivated  part  of 
plaintiff's  farm.  The  north  portion  of  this  fence  was  better 
and  was  more  carefully  kept  up  than  the  part  by  the  woods, 
and  the  land  upon  plaintiff's  side  thereof  was  cultivated  "  as 
close  up  to  the  rail  fence  as  you  could  plow,  or  within  three 
feet."  This  fence  was  occasionally  repaired  and  partially 
renewed  until  shortly  before  the  commencement  of  the  action, 
when  it  was  torn  down  by  the  defendant  and  a  new  fence 
erected  on  the  west  side  of  the  land  in  dispute.  Several 
marked  trees,  the  marks  being  apparently  very  old,  were 
found  on  the  line  of  the  old  fence.  No  use  appears  to  have 
been  made  of  the  forest  by  the  plaintiff  or  his  grantors,  except 
to  cut  wood  and  timber  therefrom  occasionally. 

The  evidence,  when  construed  most  favorably  to  the  plaint- 
iff, did  not  merely  tend  to  show  an  occasional  use  of  the 
cleared  part  of  the  loctis  in  quo  for  particular  purposes  or 
upon  special  occasions,  but  an  actual  enjoyment  thereof  as 
part  of  a  fann,  year  after  year,  for  more  than  twenty  years. 

There  was  other  evidence  less  favorable  to  the  plaintiff's 
contention.  Several  witnesses  testified,  in  substance,  that  the 
fence  was  temporary  and  unsubstantial,  and  that  it  was  erected 
upon  the  edge  of  the  woods  at  the  rear  of  defendant's  cleared 
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land,  for  the  purpose  of  keeping  cattle  from  going  back  into 
the  woods,  and  that  this  was  the  object  of  the  fence  on  the 
south  of  plaintiflPs  cleared  land  also.  The  testimony  of  others 
was  to  the  effect  that  no  part  of  the  land  in  question  was 
either  cultivated  or  improved.  There  was,  however,  evidence 
that  would  have  warranted  the  jury  in  finding  the  facts  as 
already  stated.  By  drawing  permissible,  although  possibly 
extreme,  inferences,  the  jury  might  have  found  that  the  few 
rods  of  cleared  land  in  controversy  were,  for  more  than  twenty 
years,  a  portion  of  a  cultivated  field,  fenced  on  each  of  its 
four  sides  with  a  substantial  fence  and  used  as  part  of  a  farm 
in  the  ordinary  course  of  liusbandry.  While  the  fence  itself 
may  have  covered  a  large  part  of  the  cleared  land,  the  jury 
would  have  been  warranted  in  finding  that  it  did  not  cover 
all  of  it,  and  that  the  part  not  so  covered  belonged  to  the 
plaintiff  through  adverse  possession  for  the  period  required 
by  law.  The  land  thus  acquired  may  have  been  small  in 
quantity  and  insignificant  in  value,  but  if  it  belongs  to  one 
party  it  should  not  be  awarded  to  the  other. 

Whether  the  portion  north  of  the  woods  was  protected  by 
a  substantial  enclosure,  and  whether  it  had  been  usually  cul- 
tivated or  improved  within  the  meaning  of  the  statute,  were 
questions  of  fact  which  the  jury  should  have  been  permitted 
to  pass  upon.  The  defendant,  however,  contends  that  it  does 
not  appear  that  the  plaintiff  or  his  grantors  ever  claimed  this 
strip  of  land,  or  any  part  of  it.  There  is  no  evidence  that 
any  claim  of  title  was  made  byword  of  mouth,  but  it  appears 
that  each  grantee  in  taking  possession  of  the  farm,  under  his 
deed,  entered  upon,  actually  occupied  and  improved  the  land 
in  controversy,  or  a  part  of  it,  although  it  was  not  included  in 
his  conveyance.  This,  if  done  in  good  faith,  was  enough  to 
satisfy  the  statute.  A  claim  of  title  may  be  made  by  acts  alone, 
quite  as  effectively  as  by  the  most  emphatic  assertions.  As 
was  said  by  the  chancellor,  when  speaking  for  the  Court  of 
Errors  in  Za  Fromboia  v.  Smith  (8  Cow.  589,  603) :  "  The 
actual  possession  and  improvement  of  the  premises,  as  owners 
are  accustomed  to  possess  and  improve  their  estates,  without 
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any  payment  of  rent,  or  recognition  of  title  in  another,  or 
disavowal  of  title  in  himself,  will,  in  the  absence  of  all  other 
evidence,  be  sufficient  to  raise  a  presumption  of  his  entry  and 
holding  as  absolute  owner,  and  unless  rebutted  by  other 
evidence,  will  establish  the  fact  of  a  claim  of  title."  Pos- 
session, accompanied  by  the  usual  acts  of  ownership,  is 
presumed  to  be  adverse  until  shown  to  be  subservient  to  the 
title  of  another. 

We  think  that  the  refusal  of  the  court  to  submit  to  the  jury 
the  question  "  whether  the  plaintiff  had  not  had  such  adverse 
possession  of  the  premises  claimed  in  the  complaint,  lying 
north  of  the  woods,  as  to  give  him  title  thereto,"  as  requested 
by  the  counsel  for  plaintiff,  was  error,  and  calls  for  a  reversal 
of  the  judgment.  This  makes  it  unnecessary  to  consider  the 
question  of  practical  location. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

All  concur,  except  Bradley  and  Haight,  J  J.,  not  sitting, 
and  .FoLLETf,  Ch.  J.,  not  voting. 

Judgment  reversed. 


ffiB^TO     Chables  Bobinson,  Appellant,  v.  Hugh  J.  Jewett,  as 
'1^^*S  Keceiver,  etc.,  Bespondent. 

Prior  to  April  8,  1875,  A.  D.  &  M.  were  lessees  of  certain  stock-yards. 
The  N.  8.  Y.  Co.,  which  had  succeeded  to  the  business,  was  in  occu- 
pation and  possession  thereof  either  with  said  firm  or  the  U.  8.  Y.  & 
M.  Co.  This  lease  expired  May  1,  1875,  and  on  April  8,  1875,  plaintiff 
took  a  lease  for  ten  years  in  his  own  name.  He  was  then  a  large  stock- 
holder, the  president  and  a  director  of  the  N.  8.  Y.  Co. ,  which  company 
had  contracts  with  the  E.  R.  Co.  to  provide  a  suitable  place  in  New  York 
city  for  the  unloading  of  live  stock  carried  by  it.  On  May  28,  1875, 
at  a  meeting  of  the  directors  of  said  company,  plaintiff  being  present 
and  presiding,  a  resolution  was  passed  to  the  effect  that  he,  having 
taken  a  one  half  Interest  in  the  lease  of  said  stock  yards  for  the  benefit 
of  said  company,  it  should  assume  the  same  and  plaintiff  should  assign 
his  interest  to  It.  On  the  same  day  an  instrument,  the  parties  to  which 
were  declared  to  be  the  plaintiff,  the  U.  8.  Y.  &  M.  Co.,  and  the 
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N.S.  T.  Co.,  was  executed  by  plaintiff  and  the  latter  company,  but 
not  by  the  former.  It  recited  the  lease  to  'plaintiff,  and  that  it  was 
taken  by  him  for  the  joint  benefit  of  said  two  companies.  It  pur- 
ported to  assign  the  lease  to  said  companies,  they  to  pay  the  rent 
reserved,  and  to  perform  all  the  covenants  and  agreements  contained 
therein,  and  save  plaintiff  harmless  therefrom.  Defendant  was,  at  that 
time,  president  of  the  N.  8.  Y.  Co.,  and  the  representative  of  a  majority 
of  its  stock;  having  discovered  that  plaintiff  claimed  to  own  the  lease, 
and  to  avoid  trouble  he  entered  into  a  contract  by  which  he,  as  receiver  of 
the£.  R.  Co.,  guaranteed  to  plaintiff  one-fifth  of  the  net  profits  of  the 
business  carried  on  in  said  yards,  plaintiff  agreeing  to  assign  the  lease  to 
the  N.  8.  Y.  Co.  There  were  no  differences  existing  between  plaintiff 
and  defendant  and  the  E.  K.  Co.  at  the  time  the  agreement  was  executed. 
There  was  an  action  pending  between  the  E.  R.  Co.  and  the  N.  8.  Y.  Co., 
and  by  an  order  of  the  court  defendant  was  authorized  to  execute  said 
agreement  as  receiver.  Subsequently  plaintiff  executed  and  delivered  an 
assignment  of  the  lease  to  the  N.  8.  Y.  Co.  In  an  action  to  recover 
the  share  of  the  net  profits  so  agreed  to  be  paid,  hdd,  that  the  agreement 
was  void  for  want  of  consideration;  that  plaintiff  could  not  hold  the  new 
lease  for  his  own  benefit,  nor  deal  with  it  as  his  own  property,  but  the 
renewal  enured  to  the  benefit  of  the  corporation  for  which  he  acted. 
The  performance  of  an  act  which  the  party  is  under  a  legal  obligation  to 
perform  cannot  constitute  a  consideration  for  a  new  contract. 

(Argued  June  3,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  January  Term,  1888,  which  affirmed  a  judgment 
in  favor  of  the  defendant  entered  upon  a  report  of  the  referee. 

The  action  was  brought  to  recover  one-fifth  of  the  net  profits 
of  the  Fortieth  street  stock  yards,  in  New  York  city,  during 
the  period  from  September  1,  1877,  to  October  1,  1878,  and 
was  founded  upon  the  following  alleged  contract : 

"Whereas,  Charles  Robinson  has  leased  from  Charles  E. 
Appleby  certain  lands  and  premises,  situated  upon  Thirty- 
ninth,  Fortieth  and  Forty-first  streets  and  Eleventh  avenue, 
in  the  city  of  New  York,  for  the  term  of  ten  years  from 
May  1, 1875,  at  the  annual  rent  of  $21,370  and  taxes,  as  by 
reference  to  said  lease  will  appear ;  and, 

"Whereas,  on  the  28th  day  of  May,  1875,  the  said  Charles 
SiCKELs  —Vol.  LXXI,    6 
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Robinson  entered  into  an  agreement  with  the  National  Stock 
Yard  Company,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Kew  Jersey, 
for  the  assignment  to  said  company  of  said  lease ;  and, 

**  Whereas,  the  Erie  Railway  Company,  a  corporation  duly 
organized  under  the  laws  of  the  state  of  New  York,  has 
become  largely  interested  in  said  National  Stock  Yard  Com- 
pany, and  thereby  in  said  lease ; 

"  Now,  therefore,  it  is  hereby  agreed  between  said  Robinson 
and  said  Erie  Railway  Company  as  follows : 

''First.  That  said  Robinson  will  assign  to  said  National  Stock 
Yard  Company,  whenever  requested  by  resolution  of  its  board 
of  directors,  or  upon  request  of  the  Erie  Railway  Company 
60  to  do,  the  said  lease,  with  proper  covenants  and  conditions 
to  secure  the  payment  of  the  rent  of  said  premises,  and  the 
security  and  indemnity  of  him,  said  Robinson,  by  forfeiture  of 
said  lease  or  transfer  in  the  event  of  failure  to  pay  said  rent 
by  said  assignee  or  otherwise. 

"  Second.  That  the  Erie  Railway  Company,  or  the  receiver 
of  said  companj',  guarantees  the  payment,  on  the  part  of  said 
National  Stock  Yard  Company,  of  the  rents  and  taxes  of  said 
premises,  as  provided  for  in  said  lease ;  and  that  said  company, 
their  successors  or  assigns,  will  assume  and  perform  all  the 
obligations  assumed  by  said  Robinson  in  said  lease. 

*'  Third.  That  said  Erie  Railway  Company,  or  said  receiver 
of  said  company,  on  its  behalf,  guarantees  to  said  Robinson, 
from  the  date  of  said  transfer,  the  payment  by  said  National 
Stock  Yard  Company  of  one-fifth  of i  (the  net  profits  arising 
from  the  business  to  be  carried  on  upon  said  premises,  or 
from  their  use  or  occupancy ;  and,  to  arrive  at  said  amount, 
it  is  agreed  that  accurate  books  of  account  shall  be  kept  of 
the  business  transacted  at  or  upon  said  premises  and  received 
for  their  use  and  occupancy;  that  balance  sheets  shall  be 
made  up  and  settlements  and  payments  made  in  accordance 
therewith,  semi-annually,  viz.,  on  the  first  day  of  August  and 
the  first  day  of  February  of  each  year. 

"  In  witness  whereof,  the  party  of  the  first  part  hath  here- 
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unto  set  his  htlud  and  seal  and  the  party  of  the  second  part 
has  caused  its  corporate  seal  to  be  hereunto  affixed,  and  these 
presents  to  be  subscribed  by  its  president,  and  the  receiver  of 
the  said  Erie  Railway  Company,  the  party  of  the  second  part,, 
hath  also  set  his  hand  and  seal  in  his  capacity  as  such  receiver, 
the  day  and  year  first  above  written. 

(Signed.)  "CHARLES  ROBINSON,     [l.  s.] 

[ErSf&V?'co.]     (Signed.)  «  H.  J.  JEWETT, 

''  Receiver  Erie  Railway  Go. 
In  presence  of : 

(Signed.)  "C.  G.  Baeber. 

Attests  "A.  R.  Macdonough, 

"  Secretary. '^^ 
The  referee  found,  as  a  fact,  that  no  profits  were  earned, 
and  dismissed  the  complaint. 
Further  facts  appear  in  the  opinion. 

Joseph  H.  Ghoa^te  for  appellant.  Plaintiff  was  bound  by 
no  prior  contract  to  assign  the  lease  to  the  National  Stock 
Yard  Company  without  compensation.  (Bishop  on  Contracts, 
§§391,  392;  Lawson  on  Presumptive  Ev.  81 ;  Richards  v. 
Warvag^  39  Bai*b.  42  ;  50  Keyes,  5Y6.)  The  National  Stock 
Yard  Company  had  not  even  gained  arhalf  interest  in  the 
lease.  {Townsend  v.  Coming^  23  Wend.  435,  443,  444 ; 
Townsend  v.  Ilvhbard^  4  HiU,  351.)  AVTiile  plaintiff  could  not 
hold  the  lease  himself  as  against  the  National  Stock  Yard 
Company,  he  was  not  obliged  to  assign  the  whole  lease  or  to 
assign  any  share  therein  to  the  company  ^vithout  proper 
indemnity  against  his  financial  responsibility  thereunder ;  and 
a  mere  covenant  to  indemnify  would  not  have  been  per  se 
proper  indenmity.  {Hajpgood  v.  Hewitt^  119  TJ.  S.  226; 
WycJcoff  V.  De  Oraaf,  98  N.  Y.  134 ;  1  Lewin  on  Trusts,  185 ; 
id,  [6th  ed.]  147 ;  Thompson  on  Liability  of  Officers,  361 ; 
Keech  V.  Sandford^  1  Lead.  Cas.  in  Eq.  44 ;  FitzgiSbon  v. 
Scanlcnj  1  Dow.  [H.  L.]  261,  266 ;  Giddings  v.  Oiddings^ 
3  RusB.  241, 260 ;  James  v.  May,  L.  R.,  6  H.  L.  328 ;  Davovs 
V.  Fa/nning,  2  Johns.  Ch.  252, 257 ;  Phyfe  v.  Wardell,  5  Paige,. 
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280 ;  2  Pomeroy's  Eq.  Jur.  §  1077 ;  1  Perry  on  Trusts,  §§  196, 
197;  arijfin  v.  GHJm,  1  Sch.  &  Lef.  352,  364;  Mills  v. 
Hilly  3  II.  L.  C.  828,  871 ;  Simmons  v.  BcUa/nd,  3  Meriv. 
547 ;  Evans  v.  Wood,  L.  R.,  5  Eq.  9, 16.)  Had  plaintiff  been 
even  under  express  agreement  with  the  National  Stock  Yard 
Company  to  assign  to  it  the  lease  on  demand  without 
indemnity,  yet  the  contract  in  suit  would  have  been  on  valid 
and  valuable  consideration.  (Pollock  on  Contracts,  162,  163 ; 
Scotson  V.  Pegffy  6  H.  &  N.  295 ,  SJiadweU  v.  Shad/weU, 
9  C.  B.  [N.  S.]  159;  Wyckoff  v.  De  Oraaf,  98  N.  Y.  134.) 
A  compromise  of  a  claim  of  which  there  can  be  any  doubt, 
there  being  no  bad  faith  or  concealment,  is  a  valid  and  highly 
favored  consideration.  {Feeler  v.  WebeVy  78  N.  Y.  334 ; 
Dunham  v.  Griswold,  100  id.  224,  226;  White  v.  Iloyt, 
73  id.  505,  514;  Kidder  v.  Horrobin,  72  id.  159,  169; 
Wehrums  v.  KuKn,  61  id.  623 ;  Flannagen  v.  KUcome^  58 
N.  H.  443  ;  Graham  v.  Meyer,  99  K  Y.  611 ;  Russell  v. 
Cook,  3  Hill,  504 ;  Crans  v.  Hunter,  28  N.  Y.  389  ;  Ins  Co. 
V.  Watson,  59  id.  395 ;  Cooper  v.  Parker,  14  C.  B.  121 ;  15 
id.  822;  CaUisher  v.  Bischoffsheim,  L.  R.,  5  Q.  B.  449; 
Clark  V.  Oamwell,  125  Mass.  428,  431 ;  Clark  v.  TumbuU, 
47  K  J.  Law,  265  ;  Moreyy.  Town  of  JVewfane,  8  Barb.  645, 
653;  Boffinger  v.  Tuyes,  120  U.  S.  198,  205  ;  Conaver  v.  StU- 
well,  34  N.  J.  Law,  4,  58.)  Defendant  cannot  raise  the  plea  of 
ultra  vires,  having  enjoyed  the  fruits  of  liis  contract.  (  Whit- 
ney  Arms  Co.  v.  Barlow,  63  N".  Y.  63 ;  Woodruff  v.  E.  R. 
Co.,  93  id.  609 ;  Mayor,  etc.,  v.  Sonnehorn,  21  N.  E.  R.  121 ; 
Weeks  v.  Weeks,  106  N.  Y.  626.)  The  contract  was  valid, 
although  in  form  a  guaranty  of  payment  by  the  National 
Stock  Yard  Company,  which  itself  was  not  bound  to  pay. 
(  Williams  v.  Marshall,  42  Barb.  524 ;  Zahriskie  v.  R.  R.  Co., 
23  How.  [TJ.  S.]  381,  399 ;  Conn.  Mut.  Ins.  Co.  v.  R.  R.  Co., 
41  Barb.  9,  28;  CardeU  v.  McNiel,  21  N.  Y.  336,  340,  341.) 
The  contract  is  the  contract  of  defendant,  not  of  the  Erie 
Railway  Company.  {Barton  v.  McLean,  5  Hill,  256,  259 ; 
IliU  V.  Smith,  21  How.  [U.  S.]  283,  286 ;  Moorehouse  v. 
Crangle,  36  Ohio,  130 ;  Johnson  v.  Gilbert,  4  Hill,  178, 180  ; 
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Van  BoTckdm  v.  Twylor,  62  N.  Y,  105,  108,  109.)  Profits 
were  made  during  the  period  in  controversy  from  the  use  and 
occupancy  of  the  yards ;  plaintiff  was,  therefore,  entitled  to 
judgment.  {Armory  v.  Ddamiriey  1  Smith's  Lead.  Cas. 
[ed.  1885]  688 ;  LupUm  v.  White,  15  Ves.  432, 439 ;  Walmaley 
V.  Walmsley,  3  J.  ife  La  T.  556  ;  Gray  v.  Haig,  20  Beav.  219 ; 
Dean  v.  ThwaiUy  21  id.  621 ;  Stainton  v.  Garron  Co.j  24  id. 
346 ;  IIooLey  v.  Oie\)e,  9  Abb.  N.  C.  8 ;  Jewett  v.  Dringer^ 
30  K  J.  Eq.  291 ;  1  Sutherland  on  Damages,  784;  Story  on 
Agency,  §§  205,  332 ;  1  Story's  Eq.  Jur.  §§  468,  623.) 

,  William  J).  Shijmian  for  respondent.  The  performance  of 
an  act  which  can  be  enforced  by  an  appropriate  proceeding 
at  law  or  in  equity  cannot  constitute  a  good  consideration  for  a 
promise.  (1  Addison  on  Contracts,  13 ;  Croahy  v.  Wood^  6  N.  Y. 
369;  Gy&«onv.i?<?/in^,19\Vend.389;  VanderhUtY.Schreyer, 
91  K.  Y.  392 ;  Seyholt  v.  iT.  F.,  Z.  E.  <&  W.  R.  R.  Co,,  95  id. 
563  ;  Miller  v.  HoJhrook,  1  Wend.  317 ;  Vilas  v.  Jones,  1  Corns. 
274 ;  McDonald  v.  NeUson,  2  Cow.  139 ;  Jennings  v.  Chase, 
10  Allen,  526 ;  CoUins  v.  Godfrey,  1  Bam.  &  Adol.  950 ; 
Sweany  v.  Hunter,  1  Murphy  [N.  C]  181 ;  Stilk  v.  Myrick, 
2  Camp.  317;  Mitchell  v.  Resd,  61  N.  Y.  123.)  Even  if  the 
alleged  contract  were  not  void  for  want  of  a  consideration, 
still  the  plaintiff  cannot  recover ;  for  this  aUeged  contract,  as 
to  the  defendant  is  one  of  guaranty  solely,  and  must  be  based 
on  an  original  promise  by  the  National  Stock  ard  Company 
to  Mr.  Robinson.  No  such  promise  was  ever  made  and  the 
contract  of  guaranty,  therefore,  falls.  {Gallagher  v.  Nichols, 
60  N.  Y.  438 ;  Burge  on  Suretyship,  6.) 

Brown,  J.  If  it  was  necessary  to  the  determination  of  this 
case,  to  decide  whether  the  evidence  showed  that  profits  were 
earned  at  the  premises  described  in  the  lease  to  tlie  plaintiff 
during  the  period  mentioned  in  the  complaint,  we  should  feel 
constrained  to  differ  with  the  learned  referee  upon  that  question 
of  fact,  and  hold  that  the  undisputed  testimony  was  that  profit.i 
were  earned. 
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The  guaranty  was  "  of  one  fifth  of  the  net  profits  arising 
from  the  business  to  be  carried  on  upon  said  premises,  or 
Jrom  their  use  and  occupations^  and  it  appears,  without  dispute, 
that  during  the  period  covered  by  this  action  nearly  six  hun- 
dred thousand  hogs  were  unloaded  from  the  cars  of  the  New 
York  Central  &  Hudson  River  Railroad  Company  at  said 
premises,  and  for  such  use  of  the  property  nearly  forty-eight 
thousand  dollars  was  paid  by  said  railroad  company  to  the 
Union  Stock  Yard  and  Market  Company.  This  sum  was 
largely  in  excess  of  the  expense  of  the  maintenance  of  the 
yards,  and  such  excess  represented  net  profits  for  the  use  of 
the  yards. 

The  guaranty  was  not  limited  to  the  profits  earned  by  the 
National  Company,  but  included  all  that  accrued  from  the 
business  carried  on  on  the  premises,  or  from  their  use  and  occu- 
pation, and,  therefore,  embraced  in  its  terms  the  profits  earned 
by  the  Union  Stock  Yard  and  Market  Company,  which,  during 
the  period  in  question,  used  the  property  jointly  with  the 
National  Company. 

It  is  of  no  consequence  that  the  money  paid  by  the  railroad 
company  was  not  paid  at  the  stock  yards,  nor  that  the  stock 
yard  company,  after  its  receipt  from  the  railroad  company, 
paid  it  into  a  pool  with  receipts  from  other  railroads,  for  the 
use  of  other  stock  yards.  The  fact  remains  that  it  was  a 
receipt  for  the  use  of  the  stock  yards  in  question.  And  this 
conclusion  is  not  weakened  because  the  precise  relations  exist- 
ing between  the  New  York  Central  and  Hudson  River  Rail- 
road Company  and  the  Union  Stock  Yard  and  Market  Com- 
pany were  not  shown  on  the  trial.  It  was  shown  that  a  place 
to  unload  the  stock  was  a  necessity  to  the  proper  discharge  of 
this  branch  of  the  railroad  business,  and  that  the  New  York 
Central  and  Hudson  River  Railroad  Company  had  no  other 
place  in  the  city  of  New  York  to  unload  the  hogs  carried 
upon  its  road,  and  used  and  occupied  the  premises  in  question 
for  that  purpose.  That  during  the  period  covered  by  the  suit 
it  paid  to  the  Stock  Yard  and  Market  Company  a  sum  equiva- 
lent to  eight  cents  a  head  for  every  hog  discharged  at  the 
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Fortieth  street  yards.  This  evidence  was  certainly  sufficient 
to  make  out  9^  prima  facie  case  for  the  plaintiff  in  the  absence 
of  any  testimony  tending  to  contradict  it  or  destroy  its  force, 
and  admitted  of  no  inference  other  than  that  the  money  so 
paid  was  paid  for  the  use  and  occupation  of  the  premises  in 
question. 

Inasmuch,  however,  as  we  think,  the  judgment  must  be 
affirmed  on  other  grounds,  it  is  unnecessary  to  state  more  fully 
the  reasons  for  our  conclusions  as  to  this  branch  of  the  case. 

It  is  claimed  by  the  respondent  that  the  contract  upon  which 
the  action  is  founded  is  without  any  valid  consideration,  and 
this  point,  we  think,  is  fatal  to  any  recovery  on  the  part  of 
the  plaintiff. 

It  appears  that,  prior  to  April  8,  1875,  the  copartnership  of 
AUerton,  Dutcher  &  Moore  were  the  lessees  of  the  premises 
known  as  the  Fortieth  street  stock  yards,  and  at  and  prior  to 
that  date  the  National  Stock  Yard  Company  was  in  the  occu- 
pation and  possession  thereof  jointly,  either  with  said  copart- 
nership or  with  the  Union  Stock  Yard  and  Market  Company. 

The  evidence  does  not  show  when  the  Union  Stock  Yard 
Company  was  incorporated.  It  appears,  however,  to  have 
been  in  existence  in  the  month  of  May,  1875,  and  probably 
succeeded  to  the  business  of  AUerton,  Dutcher  &  Moore,  and 
its  organization,  if  not  completed,  was  contemplated  by  the 
parties  at  the  time  of  the  lease  to  the  plaintiff.  The  lease  to 
the  copartnership  expired  on  May  1,  1875,  and  on  April  8, 
1875,  the  plaintiff  took  a  lease  in  his  own  name  for  the  premises 
from  Charles  E.  Appleby  for  the  term  of  ten  years  at  an  annual 
rent  of  $21,370,  besides  taxes  and  assessments. 

At  that  time  the  plaintiff  was  a  large  stockholder  in  the 
National  Stock  Yard  Company  and  a  director  and  president 
thereof,  and  had  been  president  since  January,  1870. 

On  May  28,  1875,  at  a  meeting  of  the  board  of  directors  of 
said  Stock  Yard  Company,  called  by  order  of  the  plaintiff  as 
president,  and  at  which  he  was  present  and  presided,  the  fol- 
lowing resolution  was  adopted : 

"  Whereas,  Mr.  Charles  Eobinson,  for  the  benefit  of  this 
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company,  has  taken  a  half  (i)  interest  in  the  lease  of  the  West 
Fortieth  street  yards. 

Resolved^  Therefore,  that  the  same  be  assumed  by  the 
National  Stock  Yard  Company,  and  that  Mr.  Eobinson  assign 
his  interest  in  the  lease  to  this  company." 

On  the  same  day  the  plaintiff  executed  an  instrument,  the 
parties  to  which  were  declared  to  be  the  plaintiff,  the  Union 
Stock  Yard  and  Market  Company,  and  the  National  Stock 
Yard  Company.  It  recited  tlie  lease  from  Appleby  to  the 
plaintiff,  and  that ''  said  lease  of  said  premises  was  taken  by 
said  Robinson  for  the  joint  benefit  of  the  Union  Stock  Yard 
and  Market  Company,  and  the  National  Stock  Yard  Company." 
It  then  purported  to  assign  the  said  lease  to  the  said  two  com- 
panies, and  said  companies  agreed  to  pay  the  rent  reserved 
and  perform  all  the  covenants  and  agreements  therein  contained 
to  be  performed  by  said  Robinson,  and  to  hold  said  Robinson 
harmless  on  all  covenants  therein.  This  instrument  was 
executed  by  the  plaintiff  and  the  National  Stock  Yard  Com- 
pany, but  not  by  the  Union  Company. 

It  was  produced  on  the  trial  by  tlie  defendant,  who  at  that 
time  was  the  president  ot  the  National  Company  and  the 
representative  of  the  majority  of  the  stock,  and  it  is  a  fair 
presumption  from  this  fact  that  it  was  after  its  execution 
delivered  to  the  National  Company. 

Tlie  defendant  was  appointed  receiver  of  the  Erie  Railway 
Company  by  two  orders  of  the  Supreme  Court,  dated,  respec- 
tively, May  26,  and  June  15,  1875, 

On  the  28th  day  of  July,  1875,  the  defendant  presented  to 
the  Supreme  Court  a  petition  in  which  lie  set  forth  a  series  of 
contracts  which  had  been  executed  between  the  Erie  Rail- 
way Company  and  the  National  Stock  Yard  Company  in 
reference  to  the  stock  transported  by  the  railway  company, 
and  alleged  that  said  contracts  were  very  prejudical  to  the 
interests  of  the  railway  company,  and  were  fraudulent  and 
void,  and  that  legal  proceedings  had  been  instituted  in  New 
Jersey  by  the  railway  company,  and  were  then  pending,  for 
the  purpose  of  liaving  such  contracts  set  aside. 
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That  such  proceedings  might  be  continued  for  a  long  time, 
and  that  the  use  of  the  property,  then  in  the  possession  of  the 
Stock  Yard  Company,  leased  to  it  by  the  railway  company, 
was  necessary  to  the  railway  company  to  enable  it  to  carry  on 
th5  business  of  transporting  stock,  which  was  a  large  and 
important  branch  of  the  freight  business  of  said  railway 
company. 

That  it  was  deemed  advisable  in  furthering  the  best  interests 
of  the  trusts  reposed  in  the  petitioner  to  control  the  contracts 
in  evidence,  and,  so  far  as  possible,  to  get  rid  of  them  by  pur- 
chasing the  outstanding  stock  of  the  Stock  Yard  Company 
and  thus  controlling  the  corporation,  and  to  that  end,  subject 
to  the  approval  of  the  eourt,  two  contracts  had  been  entered 
into  with  the  plaintiff  which  were  annexed  to  the  petition. 
One  of  these  contracts  was  the  one  in  suit.  The  other  was 
for  the  purchase  of  three  thousand  six  hundred  and  twenty- 
three  shares  of  the  stock  of  the  Stock  Yard  Company  for  the 
sum  of  $53,000. 

The  petition  further  set  forth  that  the  stock  so  purchased 
from  the  plaintiff,  together  with  one  thousand  eight  hundred 
and  twenty-two  shares  agreed  to  be  purchased  from  the  widow 
of  James  Fisk,  and  that  already  held  by  the  railway  company, 
would  give  to  the  petitioner  the  absolute  control  of  tlie  Stock 
Yard  Company,  enabling  it  to  be  managed  in  harmony  with 
the  interests  of  the  railway  company.  Leave  was,  therefore, 
asked  to  execute  and  perform  the  contracts  according  to  the 
terms  thereof. 

An  order  having  been  granted  in  accordance  with  the 
prayer  of  the  petition,  the  two  contracts  were  executed. 
The  plaintiff  thereupon  transferred  to  the  railway  company 
the  stock  held  or  controlled  by  him  in  the  Stock  Yard  Com- 
pany, aRd  received  payment  therefor  as  provided  in  the  contract. 

Subsequently  he  executed  and  delivered  to  the  Stock  Yard 

Company  an  assignment  of  the  Appleby  lease,  and,  on  August 

2, 1875,  the  Stock  Yard  Company  directed  its  counsel  to  take 

no  proceedings  in  the  litigation  pending  between  the  Erie 
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Railway  Company  and  the  National  Stock  Yard  Company 
without  further  special  directions,  "  the  matters  in  controversy 
having  been  adjusted." 

The  case  contains  very  little  oral  testimony  as  to  the  con- 
tract in  question.  The  plaintiflE  was  not  sworn  as  a  witness. 
The  defendant  testified  as  follows :  "  When  I  became  disturbed 
in  regard  to  the  relation  of  Mr.  Robinson  to  the  interests  of 
the  Erie  Railway  in  the  transportation  and  handling  of  its 
stock,  I  proposed  to  buy  out  his  interest  in  the  Stock  Yard 
Company.  My  first  supposition  was,  as  a  matter  of  course, 
that  the  lease  went  with  it.  Before  we  got  through,  however, 
after  I  paid  for  a  large  part  of  the  stock,  Mr.  Robinson 
developed  the  fact  that  he  claimed  that  lease  for  himself.  To 
avoid  any  trouble  I  agreed  to  give  him,  if  he  would  relin- 
quish that  claim,  a  portion  of  the  profits  arising  from  the 
business  in  that  yard."  Upon  this  evidence  the  question  arises 
whether  the  assignment  of  the  lease  to  the  National  Stock 
Yard  Company  was  a  good  consideration  •  to  support  defend- 
ant's promise  to  pay  to  plaintiff  one-fifth  of  the  net  profits 
arising  from  the  use  and  occupation  of  the  leased  premises. 

It  is  claimed,  on  behalf  of  the  plaintiff,  that  he  was  under  no 
legal  obligation  to  assign  the  lease  to  the  National  Company, 
and  even  if  he  was,  the  contract  in  suit  was  part  of  a  general 
compromise,  and  was,  therefore,  based  on  a  consideration 
highly  favored  in  the  law. 

There  were  no  differences  existing  between  the  Erie  Rail- 
way Company  or  defendant,  as  its  receiver,  and  the  plaintiff 
at  the  time  the  agreement  under  consideration  was  executed. 
The  pending  litigation  was  between  the  Railway  Company 
and  the  Stock  Yard  Company.  The  two  contracts  entered 
into  by  the  receiver  left  the  litigation  and  all  differences 
between  the  two  corporations  untouched  and  still  existing. 
The  contracts  related  solely  to  plaintiff's  property,  and  by  their 
terms  had  no  connection  with  the  settlement  or  compromise 
of  any  of  the  matters  in  controversy  between  the  corporations. 

It  is  true  that  the  avowed  purpose  of  the  purchase  of  plaint- 
iff's stock  was  to  place  the  Stock  Yard  Company  under  con- 
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trol  of  the  railway  company  and  thus  end  the  litigation,  but 
this  was  to  be  the  result  and  was  not  the  subject-matter  of  the 
contracts. 

The  plaintiff  did  not  own  or  control  a  majority  of  the  stock 
of  the  Stock  Yard  Company,  and  the  purchase  of  his  stock  was 
but  a  step  toward  the  final  settlement  of  the  litigation.  In 
the  agreements  between  the  parties  there  was,  therefore,  no 
compromise  and  no  settlement  of  any  litigation. 

We  come,  then,  to  the  question  whether  the  plaintiff  was 
under  a  legal  obligation  to  assign  the  lease  to  the  ]S^ational 
Company.  The  referee  made  no  finding  upon  this  question 
and  none  appears  to  have  been  asked.  As  its  determination 
was  not  necessary  to  support  the  judgment  rendered,  we  can 
presume  none.  But  oil  the  facts  before  us  there  can  be  but 
one  answer  to  this  inquiry. 

Those  who  are  in  possession  of  lands  under  a  lease  have 
an  interest  therein  beyond  the  subsisting  term  usually  called 
the  tenant's  right  of  renewal.  Between  the  landlord  and 
tenant  this  interest  cannot  strictly  be  denominated  a  right  or 
estate,  but  is  merely  a  hope  or  expectation,  there  being,  in  the 
absence  of  contract,  no  way,  legal  or  equitable,  of  compelling 
a  renewal.  But,  as  between  third  persons,  the  law  recognizes 
this  interest  as  a  valuable  property  right,  and  the  renewal  as  a 
reasonable  expectancy  of  the  tenants  in  possession.  {Phyfe 
V.  WardeU,  5  Paige,  268 ;  Keech  v.  Sandford,  1  W.  &  T. 
Lead,  Cases  in  Eq.  48,  and  note ;  Mitchdl  v.  Eeed^  61  K  Y. 
123 ;  Armaur  v.  Alexander^  10  Paige,  571  ;  Gilhea  v.  Jenkins^ 
3  Sandf.  Ch.  143 ;  Moody  y,  Matthews^  7  Ves.  186,  and  note ; 
Featheratonhaugh  v.  Fen/wick,  17  Ves.  298.)  The  authorities 
are  numerous  where  courts  of  equity  have  recognized  the 
right  of  renewal  so  far  as  to  decree  that  new  leases,  granted 
upon  the  supposition  of  a  right  of  renewal,  should  be  for 
those  interested  in  the  old  lease,  and  those  who  had  taken 
the  new  lease  have  been  decreed  to  hold  it  as  trustee  for  the 
first  lessee.  The  principle  has  been  frequently  applied  in 
partnership  cases  where  one  partner,  without  the  knowledge 
of  his  copartner,  has  taken  a  renewal  for  his  own  benefit  of 
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premises  leased  by  the  firm,  and  in  such  cases  the  lease  so  taken 
enures  to  the  benefit  of  the  firm.  {Si/mthera  v.  Pearce^  51 
N.  Y.  357 ;  MitcheU  v.  Reedy  61  id.  123.)  The  renewal  lease 
is  in  equity  regarded  as  a  continuance  of  the  original  lease,  so 
far  as  concerns  the  legal  and  equitable  rights  of  those  who  had 
an  interest  in  the  old  lease.  {Moody  v.  Matthews,  supra.) 
The  rule  grows  out  of  the  relation  of  trust  and  confidence 
between  the  parties  interested,  and  falls  within  the  principle 
that  a  trustee  cannot  profit  from  the  estate  for  which  he  acts. 
It  is  appropriately  applied  to  a  trustee  of  a  corporation  tak- 
ing in  his  own  name  a  renewal  lease  of  the  premises  in  posses- 
sion of  the  corporation. 

Every  consideration,  legal  or  moral,  requires  that  the  trus- 
tee should  protect  the  corporation  and  its  property  and  see 
that  the  interest  of  other  stockholders  suffer  no  loss  from  his 
default.  He  cannot  speculate  with  the  corporate  property  or 
deal  with  it  as  his  own.  Between  the  trustee  and  the  corpora- 
tion the  right  of  renewal  of  the  lease  is  a  property  right,  and 
if  the  lease  is  renewed  in  the  name  of  the  officer,  it  enures  to  the 
benefit  of  the  corporation.  In  this  case  the  National  Company 
held  contracts  with  the  Erie  Eailway  Company  which  made 
it  necessary  that  it  should  provide  a  suitable  place  in  the  city 
of  New  York  to  unload  and  care  for  the  stock  carried  on  the 
railroad.  These  contracts  extended  beyond  May  1,  1875, 
when  the  old  lease  expired,  and  it  was  essential  to  the  execu- 
tion of  these  contracts  that  the  lease  should  be  renewed. 

The  duty  of  procuring  the  renewal  seems  to  have  rested 
upon  the  plaintiff,  and  having  obtained  the  new  lease  he  could 
not  hold  it  for  his  own  benefit,  nor  deal  with  it  as  his  ovni 
property,  but  the  renewal  enured  to  the  benefit  of  the  corpora- 
tion for  which  he  acted.  Moreover,  plaintiff  does  not  appear, 
prior  to  the  date  of  the  agreement  in  suit,  to  have  denied  the 
right  of  the  National  Company  to  one-half  of  the  lease,  but 
admitted  it  in  assenting  to  the  resolutions  of  the  directors  at 
the  meeting  of  May  28,  1875,  and  in  the  recitals  in  the  agree- 
ment of  the  same  date  which  I  have  quoted.  It  also  appears 
from  this  resolution  and  agreement  that  the  other  half  of  the 
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lease  was  held  by  the  plaintiff  for  the  Union  Stock  Yard  and 
Market  Company.  Arrangements  similar  to  those  existing 
between  the  National  Company  and  the  Erie  Railway  Com- 
pany existed  between  the  New  York  Central  Railroad  and 
the  Union  Company,  and  the  latter  company  was  nnder  a 
hke  necessity  as  the  National  to  provide  a  place  in  the  city 
of  New  York  to  unload  the  stock  from  the  Central  road. 
The  National  Company 'had  admitted  the  right  of  the 
Union  to  one-half  of  the  lease,  and  there  can  be  no  question 
on  the  evidence  but  that  plaintiff  took  and  held  the  new  lease 
in  trust  for  both  corporations ;  and  this  conclusion  is  corrobor- 
ated by  the  arrangement  between  the  two  stock  yard  com- 
panies, made  soon  after  the  assignment  of  the  lease  for  the 
joint  use  and  occupation  of  the  yard.  Having  taken  the  lease 
for  the  benefit  of  the  two  corporations  in  his  own  name,  with- 
out their  assent,  the  plaintiff  was  bound  to  transfer  it  to  them 
upon  demand. 

In  assigning  the  whole  lease  to  the  National,  that  company 
took  it  subject  to  the  rights  of  the  Union  Company,  and  the 
legal  effect  of  the  transfer  was  to  give  to  the  National  Com- 
pany only  such  share  in  the  lease  as  it  was  entitled  to.  In  this 
there  was  no  consideration  for  defendant's  promise.  The 
plaintiff  did  that  only  which  he  was  bound  to  do,  and. that 
which  a  court  of  equity  would  have  compelled  him  to  do,  and 
the  corporation  received  only  that  to  which  it  was  legally  entitled. 
The  performance  of  an  act  which  the  party  is  under  a  legal 
obligation  to  perform  cannot  constitute  a  consideration  for  a 
new  contract,  {BarUett  v.  Wyman^  14  Johns.  259 ;  Crosby  v. 
Woodj  6  N.  Y.  369;  2  Parsons  on  Cont.  437;  Yanderlilt  v. 
Schreyer,  91  N.  Y.  392.) 

The  agreement  sued  on  was,  therefore,  for  the  reasons  stated, 
void  and  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Herman  Kratzenbtein,  Appellant,  v.  The  Western  Assur- 
ance Company  of  the  City  of  Toronto,  Respondent. 

Where  an  insurance  contract  is  so  drawn  as  to  be  manifestly  ambiguous, 
80  that  reasonable  and  intelligent  men  would  honestly  differ  as  to  its 
meaning,  the  doubt  will  be  resolved  against  the  insurer. 

Defendant  issued  a  policy  to  L.  &  Co.,  by  the  terms  of  which  It  made 
insurance  and  caused  the  several  persons  "  indorsed  tfisreon  to  be  insured 
on  all  goods,  wares  and  merchandise  laden  on  board  the  good  vessel  or 
vessels,  boat  or  boats,  railroad  or  carnage,  *  •  *  at  and  from  ports 
and  places  •  •  *  on  a  regular  and  lawful  route,  for  the  several 
amounts  and  at  the  rates  as  Tiereon  indorsed,  subject  to  the  conditions  of 
the  policy,  beginning  the  adventure  "  at  the  port  or  place  named  in  the 
indorsement.  No  shipment  to  be  considered  as  insured  until  approved  aud 
indorsed  on  the  policy  by  the  company.  There  was  an  indorsement  upon 
the  policy  which,  after  stating  the  amount  of  insurance  and  the  property 
insured,  to  wit,  clothing  or  merchandise,  contained  these  words,  "  against 
•  *  •  the  risks  •  ♦  ♦  of  fire  and  inland  navigation  and  trans- 
portation while  on  vessels,  steamboats  or  railroads,  or  in  hotels,  stores  or 
depots,  •  *  •  and  while  in  custody  of  the  assured  or  traveling  sales- 
man." The  goods  insured,  while  in  the  charge  cf  a  traveling  salesman  of 
the  assured,  who  was  traveling  with  them  in  a  carriage,  and  who  attempted 
to  cross  a  bayou  by  fording,  that  being  the  usual  way  of  crossing,  were 
damaged  by  water.  In  an  action  upon  the  policy,  held,  that  the  words  *  *  as 
hereon  indorsed  "  related  simply  to  the  amount  and  rate  of  Insurance,  and 
did  not  require  the  permitted  means  of  transportation  to  be  indorsed  upon 
the  policy;  that  the  provision  declaring  that  no  shipment  should  be  con- 
sidered as  Insured  until  approved  and  indorsed  on  the  policy  referred 
only  to  the  property  insured;  that  the  omission  of  the  word  **  carriage" 
from  the  written  indorsement  did  not  limit  the  policy  in  this  respect;  and 
that  the  loss  was  covered  by  the  policy. 

Kratunstein  v.  Western  Assurance  Company  (21  J.  &  8.  605)  reversed. 

(Argued  June  4,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  13,  1886,  directing  judgment  in  favor  of  the  defendant, 
upon  the  submission  of  a  controversy  without  action,  under 
section  1279  of  the  Code  of  Civil  Procedure. 

The  question  was  whether  or  not  the  plaintiff  was  entitled 
to  recover  $503.52,  with  interest,  for  the  loss  of  goods  claimed 
by  him  to  have  been  insured  by  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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George  IT.  Yeaman  and  Isaac  W,  Folk  for  appellant. 
Every  policy  must,  if  possible,  be  taken  as  a  whole.  {B.  K 
S.  R.  R.  Co.  V.  B.  S.  R.  R.  Co.,  19  N.  Y.  S.  E.  574,  577; 
111  N.  Y.  132 ;  Ward  v.  Whitney,  8  id.  446 ;  Miller  v.  H.  cfe 
S.  J.  R.  R.  Co.,  90  id.  430  ;  Barhydt  v.  Ellis,  45  id.  107 ; 
Babcock  V.  Z.  S.  <&.  M.  S.  R.  Co.,  49  id.  496,  497;  In  re 
Curser,  89  id.  401.)  The  evident  intent  of  the  written 
indorsement  should  receive  recognition.  (Stephens'  Crim. 
Dig.  196;  B.  E.  S.  R.  R.  Co.  v.  B.  S.  R.  R.  Co.,  19  N.  Y. 

S.  R.  574,  577.) 

« 

Joseph  n.  Mosher  for  respondent.  The  policy  did  not 
cover  goods  in  a  wagon  or  carriage.  (2  Phill.  on  Ins.  §  1178, 
note  1 ;  Chadsey  v.  Guion,  97  N.  Y.  333,  335.)  The  clause 
in  the  indorsement  '^  and  while  in  custody  of  the  assured  or 
traveling  salesman,"  is  not  a  separate  and  independent  ground 
of  liability.  (2  Parsons  on  Contracts,  495,  497,  500,  507, 
513,  note  1;  Adams  y.  Warner,  23  Vt.  411,  412;  Maynard 
V.  Wright,  26  Beav.  285.) 

Yann,  J.  The  claim  of  the  plaintiff  is  based  upon  a  policy 
of  insurance  issued  by  the  defendant  to  the  firm  of  Moses 
Lobe  &  Co.,  dated  November  18,  1885,  whereby,  as  stated  in 
the  printed  portion  thereof,  it  made  insurance  and  caused 
"  the  several  persons  indorsed  thereon  to  be  insured  upon  all 
kinds  of  lawful  goods,  wares  and  merchandise  laden  on  board 
the  good  vessel  or  vessels,  boat  or  boats,  railroad  or  carriage, 
lost  or  not  lost,  at  and  from  ports  and  places  to  ports  and 
places,  on  a  regular  and  lawful  route,  for  the  several  amounts 
and  at  the  rates  as  hereon  indorsed,  subject  to  the  conditions 
of  this  policy,  *  *  *  according  to  their  true  intent  and 
meaning;  beginning  the  adventure  upon  the  said  property 
from  and  immediately  following  the  loading  thereof  at  the 
port  or  place  named  in  this  indorsement,  and  so  shall  continue 
and  endure  until  the  same  shall  arrive  and  be  safely  landed 
at  the  porl  of  destination,  and  not  to  exceed  forty-eight  hours 
from  the  time  of  arrival."  The  remainder  of  the  policy,  so 
far  as  it  is  deemed  material,  is  as  follows  :     "  Touching  the 
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adventures  and  perils  which  the  said  Western  Assurance  Com- 
pany is  contented  to  bear  and  take  upon  itself,  thej  are  of 
the  lakes,  rivers,  canals,  railroads,  fires,  jettisons  and  all  other 
perils  or  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  property,  or  any  part  thereof," 
except  theft,  barratry  or  robbery  and  certain  other  exceptions 
not  material  to  notice.  "  It  is  also  agreed  and  imderstood 
that  in  case  of  loss  or  damage  under  this  policy,  the  assured, 
in  accepting  payment  therefor,  thereby  and  by  that  act  assigns 
and  transfers  to  this  company  all  his  or  their  right  to  claim 
for  loss* or  damage  as  against  the  carrier,  or  other  person  or 
persons,  to  enure  to  their  benefit,  however,  to  the  extent  only 
of  the  amount  of  loss  or  damage,  and  attendant  expenses  of 
recovery,  paid  or  incurred  by  the  said  Western  Assurance 
Company."  "  No  shipment  to  be  considered  as  insured  until 
approved  and  indorsed  hereon  by  this  company." 

There  was  a  written  indorsement  upon  the  poKcy  sub- 
stantially in  these  words  :  "  To  the  amount  of  one  thousand 
dollars  to  cover  on  clothing  and  merchandise,  *  *  * 
including  trunks  valued  at  invoice  cost  *  *  ♦  against 
any  and  all  the  risks  and  perils  of  fire  and  inland  navigation 
and  transportation  while  on  vessels,  steamboats  or  railroads,  or 
in  hotels,  stores  or  depots  in  the  United  States  *  *  ♦  and 
while  in  custody  of  the  assured,  or  traveling  salesman." 
A  paper  called  a  "  rider,"  signed  by  the  agent  who  issued  the 
policy,  was  attached  thereto,  containing  many  provisions  not 
deemed  important,  but  also  the  following:  "Loss,  if  any, 
payable  to  assured  or  order."  "$1,000  at  two  and  one  half 
per  cent  for  twelve  montlis  from  noon  of  the  18th  day  of 
November,  1885,  to  noon  of  the  18th  day  of  November,  1886. 
To  attach  to  policy  242  of  Western  Assurance  Company." 
There  was  also  indorsed  upon  the  policy,  apparently  upon  the 
outside  after  it  was  folded :  "  No.  242,  Lake  Cargo  Policy, 
Western  Assurance  Co.,  of  the  City  of  Toronto,  Assured, 
Moses  Lobe  &  Co.,  Amount  insured  $1,000,  expires  November 
18, 1886,  W.  A.  Carpenter,  Agent,  No.  4  Hanover  Street, 
New  York." 
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The  case  shows  that  the  assured  owned  the  property  in 
question  when  the  policy  was  issued  and  until  the  Ist  of 
January,  1886,  when  it  was  damaged  by  water  in  the  follow- 
ing manner :  One  of  the  traveling  salesmen  of  the  assured 
attempted  to  cross  the  Loutre  Bayou,  in  the  state  of  Louisiana, 
by  fording  the  same,  which  was  the  usual  way  of  crossing. 
He  had  a  two-horse  carriage  loaded  with  trunks,  containing 
certain  goods  belonging  to  the  assured  of  the  kind  described  in 
the  policy.  It  did  not  appear  dangerous  to  ford  the  bayou,  but 
the  horses,  without  any  negligence  on  the  part  of  the  assured 
or  their  agent,  became  entangled  in  a  log  that  had  drifted  into 
the  stream,  and  thus  caused  two  of  the  trunks  to  be  thrown 
into  the  water,  whereby  the  goods  insured  were  damaged  to 
the  amount  of  $503.52.  The  log  was  in  the  road  at  the  usual 
crossing  of  the  ford,  but  it  could  not  be  seen  at  the  time  and 
had  not  been  there  before. 

It  was  further  admitted  that  the  assured  had  complied  with 
all  the  conditions  of  the  policy  and  that  the  plaintiff  had 
acquired  all  the  rights  of  Moses  Lobe  &  Co.  to  the  claim  in 
question. 

The  learned  Greneral  Term  ordered  judgment  for  the  defend- 
ant upon  the  ground  that  the  indorsement  must  be  treated  as 
expressing  the  latest  intention  and  agreement  of  the  insurer 
and  insured,  and  that  as  the  word  "  carriage "  was  omitted 
therefrom,  goods  while  laden  in  a  carriage  were  not  covered 
by  the  policy. 

Where  a  contract  contains  two  repugnant  provisions,  the 
one  printed  and  the  other  written,  it  is  well  settled  that  the 
latter  must  control  the  interpretation  of  the  instrument,  as  it 
is  presumed  to  express  the  latest  intention  of  the  parties. 
{Chadsey  v.  Guiofij  97  N.  Y.  333 ;  Hatter  v.  Albany  Mut 
Ins.  Co.j  17  id.  194.)  Unless  the  conflict  is  irreconcilable, 
however,  this  rule  does  not  apply,  but  the  principle  prevails 
that  contracts  should  be  so  construed  as  to  give  effect  to 
every  word  and  expression  contained  therein.  {MiUer  v. 
Hannibal  cfe  St.  Joseph  R.  R.  Co,,  90  K  Y.  430 ;  Barhydt 
SioKSLs — Vol.  LXXI.     8 
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V.  Ellis,  45  id.  107 ;  Ward  v.  Whitney,  8  id.  446.)  Still,  if 
the  printed  part  of  the  contract  is  in  general  terms,  and  it 
specifically  provides  that  certain  portions  thereof  are  not  to 
be  operative  unless  contained  in  the  written  indorsement,  the 
latter  must  control,     {fihadsey  v,  Guion,  supra.) 

The  discussion  in  this  case  should  be  confined  to  the  method 
of  transporting  the  insured  property  allowed  by  the  policy, 
as  this  only  is  material  under  the  circumstances  attending 
the  loss.  In  considering  the  questions  presented,  regard 
should  be  had  to  the  fact  that  the  insurer,  in  writing  the 
policy,  used  a  form  designed  to  cover  risks  upon  lake  cargoes, 
and  adapted  it  to  a  risk  upon  the  wares  and  samples  of  a 
traveling  salesman.  The  obvious  nature  of  the  risk  suggests 
the  kind  of  protection  needed,  and  may  aid  in  discovering 
the  intention  of  the  parties. 

The  main  question  arising  for  decision  is  whether,  by  the 
terms  of  the  contract,  the  permitted  means  of  transportation 
are  to  be  indorsed  upon  the  policy.  Ko  indorsement  is  neces- 
sary, even  upon  an  open  or  running  policy,  unless  it  is 
required,  and  then  only  to  tlie  extent  required,  by  the  specific 
agreement  of  the  parties.  (1  Parsons  on  Marine  Ins.  328.) 
It  is  claimed,  on  the  one  hand,  that  the  words  "  as  hereon 
indorsed,"  as  they  appear  in  the  first  sentence  already  quoted 
from  the  policy,  refer  simply  to  the  amount  and  rate  of  insur- 
ance, while  it  is  contended  on  the  other  that  they  refer  to  and 
qualify  every  part  of  the  sentence  which  precedes  them.  If 
the  latter  construction  is  correct,  it  is  diflScult  to  see  why  the 
word  "  indorsed  "*  should  be  used  twice  in  the  same  sentence, 
as  it  involves  a  useless  repetition  and  is  an  awkward  and 
unnatural  expression.  The  natural,  as  well  as  the  grammatical 
construction,  as  it  appears  to  us,  is  that  the  words  in  question 
refer  to  the  amount  and  rate  of  insurance,  and  require  that 
these  should  be  indorsed,  as  by  the  first  part  of  the  sentence 
the  persons  insured  were  required  to  be  indorsed  upon  the 
policy.  The  intermediate  portions  of  the  sentence  which 
relate  to  the  point  in  dispute  are  not  so  connected  with  either 
part  containing  the  word  "  indorsed  ''  as  to  be  controlled  by 
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it.  According  to  the  body  of  the  policy,  therefore,  the 
insured  had  the  right  to  transport  their  goods  on  vessels,  boats, 
railroad  or  carriage.  But  assume  that,  without  violence  ta 
reason  or  grammar,  the  construction  favorable  to  the  respond- 
ent is  possible,  and  hence  that  it  is  doubtful  what  the  real 
meaning  is,  how  should  that  doubt  be  determined  ?  Where 
an  insurance  contract  is  so  drawn  as  to  be  manifestly  ambigu- 
ous, so  that  reasonable  and  intelligent  men  on  reading  it  would 
honestly  differ  as  to  its  meaning,  the  doubt  should  be  resolved 
against  the  company,  because  it  prepared  and  executed  the 
agreement,  and  is  responsible  for  the  language  used  and  the 
uncertainty  thereby  created.  {Allen  v.  St  Louis  Ins.  Co.y 
85  K  Y.  473 ;  Herrman  v.  Merchant  Ins.  Co.^  81  id.  184 ; 
DiUeber  v.  Home  Life  Ins.  Co.,  69  id.  266,  263 ;  Hoffman 
v.  ^tna  Fire  Ins.  Co.,  32  id.  405.)  If  the  defendant  intended 
that  the  risk  should  not  cover  goods  in  transit,  except  by  such 
conveyances  as  should  be  mentioned  in  the  indorsement,  it 
should  have  said  so  in  clear  and  unmistakable  terms  so  that  no 
one  could  be  misled. 

The  provision  that  no  shipment  is  to  be  considered  as  insured 
until  approved  and  indorsed  on  the  policy  has  reference  only 
to  the  property  insured.  As  that  is  not  named  in  the  body 
of  the  agreement  it  becomes  a  necessary  part  of  the  indorse- 
ment, for  otherwise  there  would  be  no  subject  of  insurance, 
and  nothing  for  the  contract  to  operate  upon.  As  we  con- 
strue the  body  of  the  policy,  the  indorsement  is  required  to 
cover  but  five  subjects,  the  amount  of  insurance,  the  rate 
charged,  the  goods  shipped,  the  port  or  place  of  loading  or 
departure,  and  the  names  of  the  assured.  With  these  points, 
covered  by  the  indorsement,  the  contract  became  complete, 
and  each  provision  thereof  effective.  The  indorsement,  of 
course,while  not  required  to  extend  farther,  could  be  made  to 
enlarge  or  limit  any  provision  of  the  policy  proper.  It  was 
clearly  within  the  power  of  the  parties  to  make  the  indorse- 
ment exclusive  by  the  use  of  terms  showing  their  intention  to 
do  so.  Although,  as  already  appears,  the  indorsement  need 
not  embrace  the  permitted  means  of  transportation,  the  ques- 
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tion  still  remains  whether  the  indorsement,  as  made,  contains 
anything  upon  the  subject  that  is  in  necessary  conflict  with 
the  body  of  the  policy.  The  important  fact  underlying  this 
point  is  that  the  contract  was  enlarged  by  the  indorsement 
into  a  traveling  saleman's  policy.  Thus  the  risk  was  extended 
to  the  goods  of  the  assured  while  in  hotels,  stores  or  depots, 
although,  by  the  body  of  the  instrument  this  was  not  per- 
mitted. The  object  of  the  policy  was  to  protect  property  in 
the  custody  of  a  traveling  salesman  while  he  was  off  on  his 
trip,  whether  he  was  traveling  from  place  to  place,  staying 
over  night  at  a  hotel,  exhibiting  the  goods  in  a  store,  or  had 
them  at  a  depot  waiting  for  a  train.  Under  these  circum- 
stances is  it  probable  that  the  parties  intended  to  exclude  one 
of  the  commonest  modes  of  conveyance  used  by  commercial 
travelers  ?  Moreover,  as  common  carriers  and  innkeepers  are 
insurers,  unless  protected  by  special  contract  or  by  statute, 
property  in  charge  of  a  traveling  salesman  would  stand  in 
greater  need  of  protection  while  he  was  traveling  with  them 
in  a  carriage  than  when  he  had  them  on  a  vessel  or  train,  or  at 
his  hotel.  Why  should  a  policy  designed  to  protect  a  special 
class  omit  the  risk  as  to  which  that  class  had  the  greatest  need 
of  protection  ?  The  written  indorsement  does  not  expressly 
restrict  the  insurance  to  the  points  covered  by  it.  It  contains 
no  provision  that  those  shall  be  the  only  risks,  or  that  the 
means  of  transportation  mentioned  shall  be  exclusive.  The 
omission  of  the  word  "  carriage "  from  the  written  indorse- 
ment does  not  contradict  anything  in  the  printed  body  of  the 
policy.  No  words  of  limitation  or  of  exclusion  are  used. 
Nothing  in  the  indorsement,  either  expressly  or  even  by 
necessary  implication,  precludes  the  use  of  a  carriage  to  trans- 
port the  goods.  Indeed,  it  is  doubtful  whether  a  condition 
of  that  character  can  be  created  by  implication.  {Rann  v. 
Home  Ins.  Co.^  59  N.  Y.  387.)  There  is,  in  fine,  no  conflict, 
either  literal  or  in  true  intent  and  meaning,  between  the 
printed  and  written  parts  of  the  policy  with  reference  to  the 
vehicle  to  be  used  in  carrying  the  goods  from  place  to  place. 
What,  then,  becomes  of  the  word  "  carriage  "  as  used  in  the 
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body  of  the  policy  ?  By  force  of  what  provision  of  the  con- 
tract can  it  be  ignored  or  excluded  ?  How  can  effect  be  given 
to  every  word  used  by  the  paities,  as  the  authorities  already 
cited  require  where  there  is  no  conflict,  unless  it  is  held  that 
the  property  was  covered  while  in  the  carriage  of  the  traveling 
salesman  ? 

We  think  that  the  loss  in  question  came  within  the  protec- 
tion of  the  policy,  and  that  the  judgment  appealed  from  should 
be  reversed  and  judgment  ordered  for  the  plaintiff  in  accord- 
ance with  the  terms  of  the  submission. 

All  concur. 

Judgment  reversed. 


John  P.  Magovern  et  al.,  Appellants,  v.  Evolin  B. 

Robertson  et  al..  Respondents.  iiT^l 

Persons  having  a  proprietary  interest  in  a  business  and  its  profits  are  liable 
as  partners. 

In  an  action  to  recover  for  goods  sold,  wherein  it  was  sought  to  charge  the 
defendants  as  partners,  it  appeared  that  the  defendants  entered  into  an 
agreement  which  stipulated  that  R.  should  put  a  stock  of  goods  of  the 
value  of  $8,000,  in  a  certain  store,  to  be  replenished  from  time  to  time 
as  it  run  below  that  amount,  and  that  the  other  defendants  should 
indorse  the  notes  of  R.  to  the  amount  of  $2,000  to  be  used  in  the  business, 
they  to  do  what  they  reasonably  could  to  make  it  a  success,  and 
to  have  an  interest  in  the  goods  in  the  store  equal  to  the  amount  of 
their  indorsement,  subject,  however,  to  no  liability  except  such  indorse- 
ment. At  the  end  of  the  year  an  inventory,  it  was  provided,  should  be 
taken,  the  net  profits  ascertained  and  one-third  thereof  paid  to  said  other 
defendants  "in  consideration  of  their  indorsement  and  their  general 
interest  in  the  business."  The  business  contemplated  was  thereafter 
carried  on  under  the  name  of  the  "Busti  Union  Store."  Held,  that 
defendants  were  liable  to  creditors  as  partners. 

The  cases,  holding  that  a  person  entitled  to  a  share  of  profits  of  a  business 
in  payment  for  services  simply,  or  as  a  compensation  for  moneya 
advanced,  cannot  be  charged  as  a  partner,  distinguished. 

(Argued  June  6,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  April  17,  18S6,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  charge  defendants,  as  partners, 
for  goods  alleged  to  have  been  sold  to  the  firm. 

On  April  30, 1881,  the  defendants  entered  into  the  following 
contract :  *'  Memoranda  of  an  agreement  made  and  entered 
on  this  30th  day  of  April,  1881,  by  and  between  Evolin  B. 
Eobertson,  of  the  village  of  Mayville,  Chautauqua  county, 
N.  T.,  of  the  first  part,  and  M.  Mattison,  W.  B.  Martin,  C.  H. 
Johnson,  Oren  Stoddard,  James  Moon,  W.  Holt  A.  C.  Pickard, 
E.  D.  Bush,  II.  D.  Stoddard,  W.  Northrop,  Jr.,  D.  H. 
Matthews,  John  Northrop,  A.  M.  Einehart,  Jackson  & 
HoUenbeck,  W.  H.  White,  A.  W.  Smith,  Mark  Jones,  J.  H. 
Wood,  J.  W.  Broadhead,  of  the  town  of  Busti,  said  county, 
of  the  second  part,  witnesseth,  that  for  and  in  consideration  of 
the  covenants  hereinafter  expressed,  the  said  party  of  the  first 
hereby  covenants  and  agrees  to  and  with  the  said  parties  of 
the  second  part  to  put  a  stock  of  dry-goods,  groceries,  hats, 
caps,  boots  and  shoes,  etc.,  in  what  is  known  as  the  John  R. 
Eobertson  store  building,  situate  in  Busti  village,  said  stock 
to  be  at  least  of  the  value  of  three  thousand  dollars,  to  be 
replenished  from  time  to  time  as  it  runs  below  that  amount, 
the  said  party  of  the  first  part  to  procure  the  services  of 
John  E.  Eobertson  to  manage  said  store  and  devote  his  time 
thereto  to  the  interests  of  the  business;  the  parties  of  the 
second  part  agree  to  indorse  the  paper  of  the  said  party  of 
the  first  part  to  the  amourit  of  $2^000,  which  su7n  is  to  go  into 
the  ImsinesSj  and  tlie  said  parties  of  the  second  part  are  to 
have  an  interest  at  all  times  in  the  goods  m  said  store  to  the 
amount  of  their  indorsement^  suhject^  however^  to  no  Uahility 
except  such  indorsement.  At  the  end  of  one  year  the  party 
of  the  first  part  is  to  cause  an  invoice  of  the  goods  on  hand  to 
he  taken  in  tlie preseiice^  if^^  7'equiredy  of  two  of  the  jmrties  of 
the  second  part^  and  tlve  net  profits  of  said  business,  includ- 
ing all  commissions  received  for  buying  hides,  butter,  cheese, 
wool  and  other  produce  received  by  said  manager,  and  after 
deducting  insurance  on  goods,  fuel,  lights,  additional  clerk 


1  ^89.]  Magoverx  et  al.  v.  Robertsox  et  al  63 


Statement  of  case. 


hire,  freights  and  other  necessary  expenses  of  the  business,  to 
be  divided  as  follows :  Two-thirds  of  said  net  profits  to  belong 
to  the  party  of  the  first  part  in  consideration  of  her  capital 
and  management  of  said  business  through  said  J.  R.  Robert- 
son, and  the  use  of  said  store  building,  and  the  other  one- 
third  of  said  net  profits  are  to  be  paid  to  the  said  parties  of  the 
second  part  pro  rata  in  consideration  of  their  said  indorse- 
ment and  their  general  interest  in  the  bicsiness.  It  is  further 
stipulated  by  and  between  the  said  parties  that  at  any  time 
previous  to  the  expiration  of  said  year,  when  a  majority  of 
the  parties  of  the  second  part  shall  make  a  request  in  writing 
to  that  effect,  the  party  of  the  first  part  shall  cause  an  invoice 
of  the  stock  of  goods  on  hand  to  be  taken  in  the  presence  of 
two  of  the  parties  of  the  second  part,  and  if  it  be  ascertained 
that  the  business  is  sustaining  any  considerable  loss,  and  the 
said  parties  of  the  second  part  so  demand,  the  party  of  the  first 
part  shall  turn  over  sufficient  amount  of  said  goods  to  secure 
said  parties  of  the  second  part  against  any  liability  on  account 
of  said  indorsement,  or  relieve  said  parties  of  the  second  part 
from  said  indorsement,  by  causing  said  indorsed  paper  to  be 
canceled.  And  it  is  further  agreed  by  and  between  the  parties 
that  if,  at  the  end  of  one  year,  it  be  ascertained  that  there 
has  been  a  profit  in  said  business,  and  the  party  of  the  first 
part  so  require,  the  provisions  of  this  agreement  shall  extend 
another  year,  but  if  the  party  of  the  first  part  desires  to  con- 
tinue said  business  without  the  aid  of  said  indorsement,  then 
this  contract  from  and  after  that  date  becomes  abrogated. 
Said  parties  to  this  contract  are  to  do  what  they  reasonably 
can  to  make  said  business  a  success. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  29th  day  of  April,  1881." 

Pursuant  to  this  contract,  on  the  7th  day  of  May,  1881, 
Evolin  B.  Robertson  made  her  promissory  note  for  $2,000, 
payable  to  the  order  of  J.  R.  Robertson,  at  the  First  National 
Bank  of  Jamestown,  which  was  indorsed  by  all  of  the  defend- 
ants except  David  H.  Matthews.  This  note  was  discounted 
ly  said  bank,  and  the  avails  thereof  credited  to  the  "  Busti 
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Union  Store."     The  note  was  twice  renewed,  the  renewals 
being  indorsed  by  most  of  the  defendants. 

Between  May  7,  1881,  and  December  16, 1881,  the  business 
established  by  the  contract  was  carried  on  imder  the  name  of 
the  Bust!  Union  Store,  at  the  place  and  under  the  management 
as  stipulated  in  the  contract.  From  time  to  time  goods  were 
purchased  with  the  avails  of  the  discounts  and  upon  credit. 
During  this  time  the  plaintiffs,  who  were  merchants,  doing 
business  in  the  city  of  New  York,  sold  upon  credit  and 
delivered  to  the  Busti  Union  Store  goods  of  the  value  and  at 
the  agreed  price  of  $1,217.62,  to  recover  which  this  action 
was  brought  against  the  signers  of  the  contract. 

William  H.  Henderson  for  appellants.  In  the  contract  in 
suit  there  are  all  the  elements  of  a  partnership  inter  sese. 
{Clift  V.  Barrowy  108  N.  Y.  187 ;  Ward  v.  Thojnpson,  22  How. 
[U.  S]  330,  334;  Zeffgett  v.  Si/de,  58  N.  Y.  272 ;  Manhattan 
B.  (&  Mfg.  Co.  V.  SeurSy  45  id.  797  ;  Ontario  Bk.  v.  Hennessey^ 
48  N.  Y.  545 ;  Haas  v.  Boat,  16  Hun,  526 ;  26  id.  632.) 
The  fact  that  the  defendants  defending,  parties  of  the  second 
part  in  said  contract,  are  to  be  subject  to  no  liability  other  than 
such  as  they  incurred  by  their  indorsement,  is  immaterial  in 
considering  the  question  as  to  whether  the  relation  between 
the  said  parties  to  said  contract  is  a  copartnership  relation. 
{Clift  V.  Barrow,  108  K  Y.  187, 191 ;  Waldenv.  Sherhime, 
15  Johns.  409 ;  Haaa  v.  Boat,  26  Hun,  632 ;  16  id.  526 ; 
1  Bates'  Law  of  Part.  §  56 ;  Collyer  on  Part.  [3d  Am.  ed.] 
g  18.)  The  provision  as  to  losses  does  not  in  any  way  tend  to 
establish  that  the  relation  of  the  parties  was  not  a  partnership 
relation.  (Collyer  on  Part.  [3d  Am.  ed.]  §  18 ;  Gow  on  Part. 
[3d  ed.]  231,  ^Uy  Bobbins  v.  Fuller,  24  N.  Y.  570.)  It  is 
the  body  of  the  contract  that  determines  who  the  contracting 
parties  are.  (  Whitford  v.  Laidler,  94  K  Y.  145.)  It  would 
hardly  be  necessary  to  stipulate  that  partners  should  have"  an 
interest  in  the  partnership  assets  remaining  at  the  time  of 
dissolution.  {Bobins  v.  Fuller,  24  N.  Y.  570;  Bennett  v. 
Buchan,  61  id.  222.) 
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A.  C.  Pickard  for  respondents.  The  contract  signed  by 
the  defendants  does  not  make  the  parties  thereto  copartners 
either  among  themselves  or  as  to  third  parties.  {Richardson 
V.  Hewitt^  76  N.  Y.  59.  Curry  v.  Fowler^  87  id.  33 ;  Cassidy 
V.  IlaU,  97  id.  159 ;  Burnett  v.  Snyder,  81  id.  550.)  The 
contract  in  the  evidence  either  never  had  a  legal  existence  or 
A.  A.  Stoddard  was  a  party  thereto  and  should  have  been 
joined  as  defendant.  (Code  Civ.  Pro.  §  448 ;  Wooster  v. 
Chamberlain,  28  Barb.  602  ;  Whltfard  v.  Laidler,  94  K  Y. 
151.)  If  a  person  sign  a  contract  when  his  name  does  not 
appear  in  the  body  of  the  contract,  he  is,  nevertheless,  a  party 
thereto.  {Ex  parte  Fulton,  7  Cow.  483  ;  Thomas  v.  Gttmaery 
7  Wend.  43;  Perkins  v.  Goodman,  21  Barb.  220.)  The 
goods  having  been  purchased  by  Chaflfee,  tlie  agent  of  the 
plaintiffs,  with  a  full  knowledge  of  the  contract,  including 
that  portion  which  limits  the  second  party's  liability,  they  could 
not  recover  of  these  defendants  even  if  the  parties  thereto 
were  copartners.     {Livingston  v.  Roosevelt,  4  Johns.  251.) 

FoLLETT,  Ch.  J.  Persons  having  a  proprietary  interest  in 
a  business  and  in  its  profits  are  liable,  as  partners,  to  creditors, 
{Manhattan  Brass  and  Moot.  Co.  v.  Sears,  45  N.  Y.  797 ; 
Leggett  v.  Hyde.  58  id.  272,  278 ;  Mason  v.  Partridge, 
4  Hun,  621 ;  affirmed,  ^^  N.  Y.  633 ;  Burnett  v.  Snyder, 
81  id.  550,  555  ;  Ontario  Bk.  v.  Uennessey,  48  id.  545 ; 
Berthold  v.  Goldsmith,  24  How.  [U.  S.]  536,  641 ;  Haas  v. 
Root,  16  Hun,  526 ;  26  id.  632 ;  Rosenfieldw,  Haight,  53  Wis. 
260;  40  Ara.Kep.  770.) 

It  is  stipulated  in  the  contract  that  the  parties  thereto  should 
do  what  they  reasonably  could  to  make  the  business  a  success^ 
that  the  defendants  should  have  an  interest  in  the  goods  in  the 
store  equal  to  the  amount  of  their  indorsement,  and  that  at 
the  end  of  the  year  an  inventory  should  be  taken  in  the 
presence  of  two  of  the  defendants,  tlie  net  profits  ascertained 
and  one-third  of  them  paid  to  the  defendants  "  in  considera- 
tion of  their  said  indorsement  and  their  general  interest  in  the 
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business."  Every  one  of  the  signers  had  a  right  to  require 
that  the  assets  of  the  business  sliould  be  applied  in  pajrment ; 
(1)  of  the  debts  of  the  business ;  (2)  of  the  sums  contributed 
by  each;  (3)  of  the  sum  due  each  for  profits  earned.  An 
execution  creditor  of  Mrs.  Robertson  (the  debt  not  having 
been  contracted  in  the  business)  could  not,  by  a  levy  upon  the 
goods,  have  acquired  a  lien  prior  to  the  equitable  hen  of  the 
defendants,  to  have  had  them  applied  in  payment  of  the  debts 
of  the  business,  and  of  the  amount  put  into  the  business 
directly,  or  by  way  of  their  indorsements.  Such  being  the 
rights  of  the  parties  to  the  contract,  they  had  a  proprietary 
interest  in  the  business  and  in  its  profits,  and  are  liable  for  the 
amount  due  the  plaintiffs. 

The  cases  holding  that  a  person  entitled  to  a  share  Ox  the 
profits  of  a  business  in  payment  for  services  rendered,  or  as  a 
compensation  for  money  advanced,  cannot  be  charged  as 
partners,  are  not  in  point.  The  distinction  between  the  rights 
and  liability  of  persons  so  situated,  and  the  rights  and  liabili- 
ties of  persons  having  a  proprietary  interest  in  the  assets  and 
profits  of  a  business,  has  been  clearly  drawn  by  the  cases 
decided  in  the  courts  of  this  state.  The  case  at  bar  cannot  be 
distinguished  in  principle  from  Mason  v.  Partridge  {supra). 

The  stipulation  in  the  contract,  that  the  defendants  should 
not  be  liable  beyond  their  indoi'sement,  limits  their  liability 
Bs  between  them  and  Mrs.  Robertson  ;  but  under  the  findings 
it  does  not  exempt  the  defendants  from  liability  for  the 
plaintiffs  claim. 

It  is  quite  apparent  that  the  defendants  knew  that  the  busi- 
ness which  they  initiated  was  conducted  under  the  name  of 
the  Busti  Union  Store,  and  not  under  the  name  and  on  the 
credit  of  Mrs.  Robertson. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  reversed. 
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Edward   Hughes,  Appellant,  v.  Joseph   H.  Jones  et  al.,      p    _^ 
Respondents.  h^  aie 

A  deed  or  mortgage  executed  by  one  who  thereafter,  by  inquisition  in 
proceedings  d€  luncUieo,  is  found  to  be  a  lunatic,  although  made  within 
the  period  during  which  he  is  declared  by  the  finding  to  have  been  a 
lunatic,  is  not  absolutely  void;  the  proceedings  are  presumptive,  not 
conclusive,  evidence  of  want  of  capacity,  and  may  be  overcome  by  satis- 
factory evidence  of  sanity. 

The  petitioner  in  the  lunacy  proceedings  is  not  a  party  to  the  record  in 
such  sense  that  he  is  bound  by  the  finding,  and  precluded  from  showing 
that  the  lunatic  was  sane,  in  an  action  to  set  aside  such  a  deed  or  mort- 
gage executed  by  him. 

The  title  to  lands  is  not  involved  in  such  proceedings,  and  the  commission 
appointed  therein  has  no  power  to  settle  a  question  in  regard  thereto 

Where,  therefore,  the  inquisition  in  such  proceedings  found  that  the  title 
to  certain  lands  was,  at  the  time,  in  the  lunatic,  A^cf,  that  this  finding 
was  of  no  force  or  effect  as  against  one  claiming  title  to  the  lands  under 
a  deed  from  the  lunatic. 

The  origin  and  history  of  lunacy  proceedings,  both  in  England  and  in  this 
country,  given. 

(Argued  June  7,  1889;  decided  October  8.  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Sapreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  24,  1885,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  a  trial  at  Special  Term. 

This  action  was  brought  by  plaintiflE,  as  heir-at-law  of 
Richard  Hughes,  deceased,  to  set  aside  a  deed  executed  by 
him  to  defendant  Josepli  H.  Jones,  and  a  mortgage  executed 
by  said  Hughes  and  Jones  to  Caroline  A.  Eoot,  deceased,  of 
whose  will  the  other  defendants  are  the  executoi's,  and  for 
other  purposes  hereinafter  stated. 

On  the  19th  of  February,  1816,  at  Wales,  Great  Britain, 
Richard  Hughes,  plaintiff's  father,  was  married  to  one 
Ermine  Jones.  They  had  several  children,  all  foreign 
bom,  and  all  of  whom  are  still  aliens  except  the  plaintiff, 
who,  in  1870,  became  a  naturalized  citizen  of  the  United 
States.     After  the  birth  of  these  children,  and  about  the  year 
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1834,  said  Kichard  Hughes  deserted  his  family  and  came  to 
the  State  of  New  York,  where  he  resided  mitil  his  death  in 
1881.  Shortly  after  his  arrival  in  this  country  he  assumed 
the  name  of  David  Jones,  and  under  that  name  unlawfully 
married  one  Margaret  Armour,  by  whom  he  had  a  son,  the 
defendant,  Joseph  H.  Jones,  who  was  born  before  the  death 
of  said  Ermine  Hughes,  which  occurred  in  1856,  at  Wales, 
where  she  had  always  resided.  In  1853  said  Richard  Hughes 
became  the  owner  of  Buckhorn  Island,  consisting  of  one  hun- 
dred and  forty-six  and  one-half  acres  of  land  in  Niagara  river, 
Erie  county.  In  May,  1865,  the  plaintiflE,  at  the  request  of 
his  father,  came  to  this  state,  and  in  November,  1869,  began 
to  live  with  him  on  said  island.  March  15,  1870,  Richard 
Hughes,  by  an  instrument  dated  that  day  and  duly  recorded, 
leased  said  island  to  the  plaintiflE  for  the  term  of  twelve  years 
thereafter,  upon  the  condition  that  said  lessee  should  maintain 
and  support  the  lessor  and  wife  during  said  term.  The  plaintiflf 
took  possession  under  the  lease  and  remained  in  possession 
until  July  twenty-fourth  of  the  same  year,  when  he  ^nd  his 
father  quarreled  and  he  left  the  island.  Subsequently  the 
lease  was  surrendered.  December  5,  1870,  he  recovered  a 
judgment  against  his  father  for  $300.47  damages  and  costs, 
and  on  the  22d  of  May,  1871,  he  recovered  another  for  $450.51. 
October  7,  1870,  Richard  Hughes  conveyed  said  island  to  the 
defendant  Joseph  H.  Jones  "upon  the  express  condition" 
and  for  the  consideration  that  the  grantee  should  "keep, 
maintain  and  support "  the  grantor  "  and  Margaret,  liis  wife," 
during  the  period  of  their  natural  lives.  This  deed  was  duly 
recorded  November  21,  1870.  Margaret  Jones  lived  with  said 
Richard  Hughes,  as  his  wife,  wliile  he  resided  upon  the  island, 
and  died  shortly  after  the  commencement  of  this  action,  in  1881 . 
On  August  1,  1871,  the  plaintiflf  caused  his  father  to  be 
imprisoned  in  the  county  jail  of  Erie  county  under  said  judg- 
ments, and  thereafter  said  Margaret  and  Joseph  H.  Jones 
sought  to  eflfect  his  release  from  such  imprisonment  by  institut- 
ing proceedings  to  have  him  adjudged  a  lunatic.  The  petition, 
which  was  signed  and  sworn  to  by  said  Joseph  H.  Jones  only^ 
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alleged  that  David  Jones,  "  who  is  the  father  of  your  peti- 
tioner, now  is,  and  for  about  the  space  of  five  years  last  past 
has  been,  a  lunatic,  and  being  of  the  age  of  eighty-six  years,  is 
so  far  deprived  of  his  reason  as  to  be  wholly  unfit  and  unable 
to  govern  himself.  *  *  *  Your  petitioner  further  shows 
that  her  said  hicsband  *  *  *  was  known  and  called  by  the 
name  of  Richard  Hughes ;  *  *  *  that  the  said  David 
Jones  owned  at  the  time  he  became  a  lunatic,  and  within  the 
last  two  years,"  the  real  estate  in  question,  known  as  Buckhom 
Island.  A  commission  from  the  County  Court  of  Erie  county 
was  duly  issued,  and  on  the  18th  of  October,  1871,  resulted  in 
an  inquisition  "that  the  said  David  Jones,  alias  Richard 
Hughes  *  *  *  is  a  lunatic  and  of  unsound  mind,  and 
does  not  enjoy  lucid  intervals,  so  that  he  is  incapable  of  the 
government  of  himself  or  of  the  management  of  his  lands,  tene- 
ments, goods  and  chattels,  and  that  he  has  been  in  the  same 
state  of  lunacy  for  five  or  six  years  j  *  *  *  that  whether 
the  said  David  Jones,  alias  Richard  Hughes,  being  in  that 
state,  has  alienated  any  lands  and  tenements  or  not,  the  jurors 
aforesaid  know  not ;  that  the  following  lands  and  tenements," 
describing  Buckhom  Island,  "  yet  remain  to  the  said  David 
Jones,  alias  Richard  Hughes." 

The  inquisition  was  duly  filed  and  on  the  13th  day  of 
November,  1871,  said  Joseph  H.  Jones  presented  the  same  to 
the  County  Court  with  his  petition,  duly  signed  and  verified, 
praying  that  a  person  nominated  therein  might  "  be  appointed 
the  committee  of  the  person  and  estate  of  the  said  David 
Jones,  alias  Richard  Hughes."  On  the  same  day  the  County 
Court  made  an  order  "  on  motion  of  *  *  *  counsel  for 
the  petitioner  "  that  the  "  finding  of  the  jury,  *  *  *  as  set 
forth  in  the  said  inquisition,  be  and  the  same  is  hereby  con- 
firmed." The  same  order  appointed  a  committee  who  duly 
qualified  and  acted  as  such  until  the  death  of  said  Richard 
Hughes.  On  motion  of  the  committee  the  judgments  I'ecovered 
by  the  plaintiff  against  his  father  were  set  aside  "  upon  the 
ground  that  said  Richard  Hughes  was  a  lunatic  and  of 
unsound  mind  when  said  judgments  were  recovered." 
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June  16,  1874,  Joseph  H.  Jones  mortgaged  said  premises  to- 
one  Caroline  Root  to  secure  the  payment  of  $1,000,  and  the 
said  Richard  Hughes  united  in  the  mortgage. 

The  plaintiff  asked  the  court  to  declare  and  establish  liis 
rights  in  said  premises,  to  set  aside  said  deed  and  mortgage 
as  void,  and  to  compel  the  defendants  to  surrender  and  deliver 
possession  of  Buckhorn  Island  to  him. 

Upon  the  trial  before  the  Special  Term,  after  proof  of  the 
foregoing  facts  by  the  plaintiff,  the  defendants  "  gave  certain 
evidence  tending  to  show  that  when  said  Richard  Hughes 
executed,  acknowledged  and  delivered  said  deed  to  said  Joseph 
H.  Jones  he  was  not  a  lunatic,  but  was  of  sound  mind  and 
capable  to  manage  his  person  and  estate."  This  evidence  was 
objected  to  by  the  plaintiff  upon  the  ground  tliat  the  record 
in  the  lunacy  proceedings  was  conclusive  evidence  as  against 
said  Joseph  H.  Jones.  The  objection  was  overruled  and  the 
plaintiff  excepted.  The  plaintiff  gave  evidence,  aside  from 
said  record,  tending  to  show  that  Richard  Hughes  was  a 
lunatic  and  of  unsound  mind  when  he  conveyed  said  premises, 
as  aforesaid.  The  court  found  that  said  Richard  Hughes  was 
competent  to  execute  the  conveyance  in  question,  and  judg- 
ment was  rendered  dismissing  the  complaint. 

Further  facts  appear  in  the  opinion. 

George  Wadsworth  for  appellant.  Idiots,  persons  of 
unsound  mind,  and  infants  cannot  alien  lands  (3  R.  S.  [5th  ed.] 
3,  §  10),  nor  can  they  devise  real  estate.  (3  R.  S.  [5th  ed.] 
138,  §  1 ;  137,  §§  24,  25 ;  135,  136,  §§  12,  17.)  As  against 
strangers  and  third  parties  the  inquisition  \&  only  prima  fdcie 
evidence  of  lunacy  and  incompetency  as  to  contracts  made 
before  office  found,  but  it  is  conclusive  and  absolute  as  to 
everybody  thereafter,  whether  parties,  strangers,  third  parties 
or  the  lunatic  himself.  (  Wadsworth  v.  Sharpateen^  8  N.  Y. 
388, 391-393;  Fitzhughx.  Wilcox,  12  Barb.  238;  LAmourenx 
V.  Crosby y  2  Pai.  422 ;  Li  re  PoMerson,  4  How.  Pr.  34 ; 
DemUt  V.  Leonard,  11  Abb.  252;  Banker  v.  Banker^  63- 
X.  Y.  409 ;  Lewis  v.  Jones,  50  Barb.  645 ;  Wadsworth  v* 
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Sherman,  14  id.  169 ;  Van  Dusm  v.  Smet,  51  N.  Y.  378 ; 
Osterhout  v.  Shoemaker,  3  Hill,  513,  516 ;  1  Greenl.  on  Ev. 
§  556 ;  2  Phillips  on  Ev.  99 ;  4  Cowen  &  Hill's  Notes  to 
PhiL  on  Ev.  [3d  ed.]  218,  note  88 ;  Den  v.  Clarlc,  5  Halst. 
217 ;  Hayt  v.  Adee,  3  Lans.  173,  174 ;  7  Wait's  Act.  and  Def. 
151,  152 ;  Lancaster  Bit.  v.  Moore,  78  Penn.  St.  407  ;  21  Am. 
R  24 ;  Searles  v.  Harvey,  6  Hun,  658 ;  Abbott's  Trial  Ev. 
734 ;  Herman  on  Estoppel,  45,  §  52 ;  SheKord  on  Lunacy,  63, 
64 ;  Hicks  v.  MarshaU,  8  Hun,  327  ;  16  Alb.  Law  Jour.  292 ; 
GriswoM  V.  Miller,  15  Barb.  520,  523  ;  Dane  v.  Viscountess 
KirhjoaU,  8  Car.  &  P.  679 ;  Faulder  v.  Selk,  3  Camp.  126; 
Hall  V.  Warren,  9  Ves.  609 ;  Seagerson  v.  Sealey,  2  Atk.  412 ; 
1  Hag.  Ec.  356 ;  Browning  v.  Ream,  2  Phill.  69 ;  Big.  on 
Estop.  44;  Steinhack^.  R,  F.L  Co,,  77N.T.408,501 ;  In  re 
Christie,  5  Paige,  242 ;  In  re  Giles,  1 1  id.  243.)  The  defendant 
Jones  was  a  party  to  the  proceedings  within  the  rule  that  a  person 
is  conclusively  bound  and  estopped  by  the  record  of  an  action 
or  proceeding  to  which  he  was  a  party.  It  makes  no  difference 
whether  the  first  adjudication  is  in  a  proceeding  at  common 
law  or  one  of  a  summary  character.  {Demurest  v.  Darg, 
32  N.  Y.  281;  White  v.  Coatswarth,  6  id.  137;  Kelsey  v. 
Ward,  16  Abb.  98 ;  Van  Oilman  v.  Phelps,  9  Barb.  500 ; 
Burr  V.  Biegler,  16  Abb.  177 ;  Abb.  Trial  Ev.  829.)  The 
defendant  Jones'  petition  was  a  pleading  and  he  cannot  be 
heard  nor  can  evidence  be  admitted  to  contradict  it.  {Getty 
V.  Hamlin,  46  Hun,  1 ;  Paige  v.  WUlett,  38  N.  Y.  28.)  The 
deed  should  be  set  aside  because  the  grantor  was  a  lunatic 
when  he  executed  and  delivered  it,  and  the  grantee  knew  it, 
and  having  that  knowledge  was  guilty  of  fraud.  (Story's  Eq. 
Juris.  §§  227,  228,  229;  Griswold  v.  Miller,  15  Barb.  520; 
Dam  V.  Viscountess  Kirkioall,  8  Car.  &  P.  679 ;  7  Wait's 
A.  and  D.  153 ;  Molton  v.  Cfemrowa?,  2  Exch.  487.;  10  id.  183 ; 
Lincoln  v.  Buchmaster,  32  Vt.  652 ;  In  re  Beckwith,  3  Hun, 
443;  1  Kent's  Com.  451,  note.)  The  necessary  requirements 
for  the  execution  of  a  commission  de  lunatico  have  been  estab- 
lished for  many  years  and  were  framed  by  the  chancellor. 
(2  Barb.  Ch.  Prac.  229.) 
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Spencer  Clinton  for  respondents.  The  deed  having  been 
executed  a  year  before  the  proceedings,  the  inquisition  in 
lunacy  is  only  presumptive  evidence  of  insanity  at  the  time 
the  deed  was  executed,  and  this  presumption,  while  it  makes 
it  necessary  for  the  grantee  to  prove  that  the  grantor  was 
sane  at  the  time  of  the  execution  of  the  deed,  does  not  remove 
the  burden  of  proof  from  the  party  alleging  insanity. 
{Banker  v.  Banker ^  63  N.  Y.  409-413  ;  Van  Duzen  v.  Sweet, 
51  id.  378;  Sid.  388;  Lewis  v.  Jonsa,  50  Barb.  646-666; 
OsterJumt  v.  Shoemaker^  3  Hill,  516;  I! Amoreaux^,  Crosby, 
2  Paige,  422 ;  Jackson  v.  Gumaey^  2  Cow.  568 ;  Wadsworth 
V.  Sharpateiiiy  8  N.  Y.  388;  Person  v.  Warren^  14  Barb. 
488,  495  ;  2  Mad.  Ch.  573.)  There  was  no  estoppel.  Although 
nominally  a  party  to  the  proceeding,  the  respondent  was 
simply  the  one  who  by  the  act  of  signing  and  verifying  the 
petition  set  the  machinery  in  motion.  {Remington  Paper 
Co.  V.  O' Dougherty,  81  N.  Y.  474,  489 ;  Outrarn  v.  More- 
wood,  3  East,  346;  Boileuu  v.  Put/in^  2  Exch.  664.)  As 
the  appellant  here  was  no  party  to  the  proceeding,  there  could 
be  no  estoppel  as  to  him,  and  so  none  as  to  the  respondent, 
since  an  estoppel  must  be  mutual.  {Lansi7ig  v.  Montgonvery^ 
2  Johns.  382 ;  Laxorenoe  v.  Campbell,  32  N.  Y.  455.) 

Vann,  J.  On  the  trial  of  this  action  the  court  found,  as  a 
fact,  upon  a  conflict  of  evidence,  "  that  said  Richard  Hughes, 
at  the  time  of  the  execution  and  delivery  of  the  said  deed, 
*  *  *  was  mentally  competent  to  execute  the  same ;  that 
said  deed  was  not  executed  by  said  Richard  Hughes  through 
force,  fraud  or  undue  influence  imposed  upon  him  by  said 
defendants,  or  any  or  either  of  them,  but  the  same  was  the 
free  and  voluntary  act  and  deed  of  said  Richard  Hughes." 
It  is  conceded  that  there  was  sufficient  evidence  to  sustain 
this  finding,  unless  the  record  in  the  lunacy  proceeding  was 
conclusive  evidence,  and  hence  the  facts  found  by  the  jury 
therein  incapable  of  contradiction  by  the  defendants  in  this 
action. 

All  contracts  of  a  lunatic,  habitual  drunkard  or  person  of 
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unsound  mind,  made  after  an  inquisition  and  confirmation 
thereof,  are  absolutely  void,  until  by  permission  of  tlie  court  he 
is  allowed  to  assume  control  of  his  property.  {JO AraoureavAc 
V.  Oroshy^  2  Paige,  422  ;  Wadaworth  v.  Sharpstein^  8  N.  Y. 
388;  2  R.  S.  1094,  §  10.)  In  such  cases  the  lunacy  record, 
as  long  as  it  remains  in  force,  is  conclusive  evidence  of 
incapacity.     (Id.) 

Contracts,  however,  made  by  this  class  of  persons  before 
office  found,  but  within  the  period  overreached  by  the  finding 
of  the  jury,  are  not  utterly  void,  although  they  are  presumed 
to  be  so  until  capacity  to  contract  is  shown  by  satisfactory 
evidence.  (Id. ;  Van DeusenY.  Sweety  51 N.  Y.  378 ;  Banker 
V.  Banker^  63  id.  409.)  Under  such  circumstances  the  pro- 
ceedings in  lunacy  are  presumptive,  but  not  conclusive 
evidence  of  a  want  of  capacity.  The  presumption,  whether 
conclusive  or  onXy  prima  facie^  extends  to  all  the  world  and 
includes  all  persons,  whether  they  have  notice  of  the  inqui- 
sition or  not.  {Hart  v.  Deamer^  6  Wend.  497 ;  Osterhoitt  v. 
Shoemaker,  3  Hill,  513 ;  1  Greenl.  Ev.  §  556.) 

These  principles  are  now  well  settled  in  this  state,  and  no 
question  could  have  arisen  as  to  the  right  of  the  defendants 
to  show  that  the  grantor,  at  the  time  the  conveyance  in  ques- 
tion was  executed,  was  of  sound  mind,  but  for  the  fact  that 
the  grantee  was  the  petitioner  in  the  lunacy  proceedings.  It 
is  claimed  that  he  thereby  became  a  technical  party  to  the 
record,  as  that  expression  is  commonly  understood  in  law,  and, 
hence,. that  he  is  so  completely  bound  by  the  finding  of  the 
jury  as  to  be  precluded  from  attempting  to  sliow  the  actual 
truth.  This  point  does  not  appear  to  have  been  passed  upon 
by  the  courts,  although  there  are  dicta  of  learned  judges 
bearing  somewhat  upon  it. 

A  party  is  ordinarily  one  who  has  or  claims  an  interest  in 
the  subject  of  an  action  or  proceeding  instituted  to  afford 
some  relief  to  the  one  who  sets  the  law  in  motion  against 
another  person  or  persons.  Interest,  or  the  claim  of  interest, 
is  the  statutory  test  as  to  the  right  to  be  a  party  to  legal  pro- 
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ceedings  almost  witliout  exception.  Unless  a  party  has  some 
personal  interest  in  the  result  he  can  have  no  standing  in 
court.  But  any  one,  even  a  stranger,  can  petition  for  a  com- 
mission to  inquire  as  to  the  sanity  of  any  other  person  within 
the  jurisdiction  of  the  court.  While  this  is  now  provided  by 
statute  it  was  also  the  rule  at  common  law,  although  a  strong 
case  was  required  if  the  application  was  not  made  by  some 
person  standing  in  a  near  relation  to  the  supposed  lunatic. 
(Code  Civ.  Pro.  §  2323 ;  In  re  Smith,  1  Kuss.  348 ;  In  re  Persse, 
1  Moll.  439;  Shelford  on  Lunatics,  etc.,  94;  2  Crary's  K  Y. 
Pr.  5 ;  Ordronaux'  Judicial  Aspects  of  Insanity,  218.) 

The  origin  and  history  of  lunacy  proceedings  throw  some 
light  upon  the  subject.  It  was  provided  by  an  early  statute 
in  England  that  ^*  the  king  shall  have  the  custody  of  the  lands 
of  natural  fools  (idiots),  taking  the  profits  of  them  without 
waste  or  destruction,  and  shall  find  them  in  necessaries,  of 
whose  fee  soever  the  lands  be  holden ;  and  after  their  death 
he  shall  restore  them  to  their  rightful  heirs,  so  that  no  aliena- 
tion shall  be  made  by  such  idiots,  nor  their  heirs  be  in  anywise 
disinherited."  (17  Edw.  2d,  chap.  9.)  The  same  statute 
provided  for  lunatics,  or  such  as  might  have  lucid  intervals, 
by  making  the  king  a  trustee  of  their  lands  and  tenements, 
without  any  beneficial  interest,  as  in  the  case  of  idiots,  who 
were  the  source  of  considerable  revenue  to  tlie  crown. 
(Id.  chap.  10;  BefoerUifs  Case^  4  Coke,  127a;  1  Blackstone's 
Com.  chap.  8,  §  18,  p.  304.)  This  statute  continued  in  force 
from  1324  until  1863.  (Ordronaux'  Judicial  Aspects  of 
Insanity,  4.)  The  method  of  procedure  thereunder  is 
described  by  an  early  writer  as  follows:  "And,  therefore, 
when  the  king  is  informed  that  one  who  hath  lands  or  tene- 
ments is  an  idiot,  and  is  a  natural  from  his  birth,  the  king 
may  award  his  writ  to  the  escheator  or  sheriflE  of  the  county 
where  such  idiot  is  to  inquire  thereof."  (Fitzherbert  de  Nat. 
Brev.  232.)  The  object  of  the  writ  was  to  ascertain  by  judi- 
cial investigation  whether  the  person  proceeded  against  was 
an  idiot  or  not,  so  that  the  king  could  act  under  the  statute, 
for  his  right  to  control  idiots  or  lunatics  and  their  estates. 
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did  not  commence  until  office  found.  (Shelford  on  Lunatics,, 
etc.,  14.)  Subsequently  authority  was  given  to  the  lord 
chancellor  to  issue  the  writ  or  commission  to  inquire  as  to  the 
fact  of  idiocy  or  lunacy,  and  the  method  of  procedure  was  by 
petition  suggesting  the  lunacy.  (Id. ;  In  re  Brown^  1  Abb. 
Pr.  108,  109.)  It  was  the  ordinary  writ  upon  a  supposed  for- 
feiture to  the  crown,  and  the  proceeding  was  in  behalf  of  the 
king  as  the  poUtical  father  of  his  people.  (Id. ;  Fitzherbert  de 
Nat.  Brev.  581.)  As  the  means  devised  to  give  the  king  his 
right  by  solemn  matter  of  record,  it  was  necessary  before  the 
sovereign  could  divest  title.  (3  Bl.  Com.  259;  Phillips  w. 
Moore,  100  U.  S.  208,  212;  Anderson's  Diet.,  tit.  Office 
Found.)  It  was  used  to  establish  the  fact  upon  which  the 
king's  rights  depended,  as  in  the  case  of  an  alien  who  could 
hold  land  until  his  alienage  was  authoritatively  estabhshed  by 
a  public  officer  upon  an  inquest  held  at  the  instance  of  the 
government.  Whether  the  basis  of  action  was  lunacy  or  alien- 
age, or  otherwise,  the  proceeding  was  in  behalf  of  the  public, 
represented  by  the  king.  (Id.)  The  inquisition  was  an  inquiry 
made  by  a  jury  before  a  sheriflE,  coroner,  escheator  or  other 
government  officer,  or  by  commissioners  specially  appointed,, 
concerning  any  matter  that  entitled  the  sovereign  to  the  pos- 
session of  lands  or  tenements,  goods  or  chattels,  by  reason  of 
an  escheat,  forfeiture,  idiocy  and  the  like.  (Chit.  Prerog.  246, 
250 ;  Staunt.  55 ;  Eappal  je  &  Lawrence  Law  Diet.,  tit.  Inquest 
of  Office.) 

Thus  the  law  came  to  us  from  England,  and  after  the  Revo- 
lution the  care  and  custody  of  persons  of  unsound  mind,  and 
the  possession  and  control  of  their  estates,  which  had  belonged 
to  the  king  as  a  part  of  his  prerogative,  became  vested  in  the 
people,  who,  by  an  early  act,  confided  it  to  the  chancellor,  and 
afterwards  to  the  courts.  (Laws  of  1Y88,  chap.  12  ;  2  Greenl. 
25 ;  Laws  of  1801,  chap.  30 ;  Laws  of  1847,  chap.  280  ;  1  R.  S. 
147;  2  id.  52.) 

But,  while  the.  same  power  was  confided,  the  practice  or 
method  of  exercising  that  power  was  not  regulated  by  the 
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legislatui-e,  so  that,  almost  of  necessity,  tlie  English  course  of 
procedure  was  followed.     {Matter  of  Brawn,  supra.) 

For  nearly  a  century  there  was  no  statute  authorizing  any 
court  or  officer  to  issue  a  commission  of  inquiry,  except  as  the 
right  to  judicially  ascertain  who  were  lunatics,  etc.,  was  implied 
from  the  acts  committing  their  care  and  custody  at  first  to  the 
chancellor  and  later  to  the  Supreme  Court.  The-  right  to 
judicially  learn  whether  a  person  was  a  lunatic  or  not  was 
inferred  from  the  right  to  his  care  and  custody,  provided  he 
was  such.  Thus  it  appears  that  these  proceedings  have  always 
been  instituted  in  behalf  of  the  public,  at  first,  in  behalf  of  the 
king,  as  the  guardian  of  his  subjects,  and  then  in  behalf  of 
the  people  of  the  state  who  succeeded  to  the  rights  of  the  king 
in  this  regard.  In  both  countries  the  theory  of  the  proceed- 
ing was  the  same,  resting  upon  the  interest  of  the  public,  as  is 
apparent  from  an  examination  of  the  various  statutes  and 
decisions  upon  the  subject  already  cited.  That  interest  is 
promoted  by  taking  care  of  the  persons  and  property  of  those 
who  are  unable  to  care  for  themselves,  and,  by  preserving  their 
estates  from  waste  and  loss,  preventing  them  and  their  f amihes 
from  becoming  burdens  upon  the  public.  The  inquisition  is 
An  essential  step  preliminary  to  assuming  control.  It  is  a 
judicial  determination  that  the  person  proceeded  against  is  one 
of  the  class  of  persons  whose  care  and  custody  has  been 
delegated  to  the  courts  by  the  public.  Although  it  involves 
the  forfeiture  or  suspension  of  civil  rights  over  person  and 
property,  it  acts  upon  the  statics  of  the  individual  only.  All 
the  other  results  follow  the  judicial  decision  that  the  status  of 
the  alleged  lunatic  has  changed  from  soundness  to  unsoundness 
of  mind.  It  is  then  and  only  then  that  the  courts  assume  con- 
trol, which  they  exercise  through  their  own  appointee,  who  is 
subject,  at  all  times,  to  their  orders  The  whole  world  is  bound 
by  the  inquisition,  and  no  one,  unless  it  is  the  lunatic  him- 
aelf ,  more  than  another.  The  law  is  set  in  motion  by  informa- 
tion of  a  more  or  less  formal  character  spread  before  the 
court,  not  by  a  party,  but,  as  in  a  criminal  prosecution,  by 
some  one  who  assumes  to  act  in  the  matter.     While  the  peti- 
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tioner,  in  rare  cases,  has  been  required  to  pay  costs,  it  was 
beeanse  he  acted  in  bad  faith  toward  the  court  by  calling  upon 
it  to  act  when  he  knew  that  there  was  no  ground  for  action. 

For  the  same  reason  Lord  Eldon  required  the  brothers  and 
sisters  of  a  supposed  lunatic,  who  could  not  be  considered 
parties  in  any  sense,  to  pay  the  costs  occasioned  by  their 
opposition  to  a  petition  for  a  commission  of  lunacy  presented 
by  strangers  to  the  family,     {In  re  Smithy  supra.) 

The  primary  object  of  the  proceeding  is  not  to  benefit  any 
particular  individual,  but  to  see  whether  the  fact  of  mental 
incapacity  exists,  so  that  the  public,  through  the  courts,  can 
take  control.  The  petitioner  can  derive  no  direct  benefit  from 
it.  The  advantage  to  him,  if  any,  is  only  such  as  would  result 
if  any  other  person  had  first  acted  in  the  matter. 

Attentive  study  of  the  history,  nature  and  object  of  lunacy 
proceedings  leads  to  the  conclusion  that  the  petitioner  therein 
is  not  a  party  to  the  record  so  as  to  be  personally  estopped  by 
the  finding  of  the  jury,  except  as  all  the  world  is  estopped. 

We  also  agree  with  the  learned  General  Term  in  its  conclu- 
sion that  the  title  to  land  was  not  involved  in  the  proceeding 
under  consideration,  and  that  a  commission  to  inquire  as  to  the 
mental  status  of  an  alleged  lunatic  has  no  power  to  settle  any 
such  question.  Such  a  tribunal  is  not  adapted  to  so  important 
an  inquiry.  It  is  not  constituted  for  such  a  purpose,  but 
simply  to  inform  the  conscience  of  the  court  as  to  a  particular 
fact,  for  a  special  purpose.  It  would  have  no  pleadings  to 
guide  it.  No  distinct  issue  upon  the  subject  could  be  pre- 
sented. It  would  be  only  incidental  to  the  main  question, 
which  relates  to  existing  incapacity.  When  that  is  found,  the 
care  of  the  person  and  estate  belongs  to  the  court.  Unless 
that  is  found  the  court  has  no  further  jurisdiction,  whatever 
else  may  be  found.  No  other  inquiry  can  become  material 
except  from  its  relation  to  that  question.  The  command  of 
the  commission  is  io  inquire  whether  the  person  is  a  lunatic 
and  if  so,  from  what  time,  in  what  manner  and  how.  The 
period  of  the  incapacity  is  of  no  importance  unless  it  includes 
the  present  time. 
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The  secondary  character  of  the  inquiry  as  to  duration  is 
•evident  from  the  fact  that  if  the  jury  find  the  alleged  lunatic 
to  be  of  sound  mind,  they  have  no  power  to  pass  upon  any 
other  question,  even  if  they  are  of  the  opinion  that  he  has 
been  insane.  Moreover,  the  petitioner  would  not  be  allowed 
to  control  the  proceeding  by  a  settlement  or  discontinuance  or 
by  submitting  to  a  nonsuit,  except  by  permission  ot  the  court, 
which  could  allow  any  one  to  continue  if  he  abandoned  it. 
(Shelford,  22.) 

The  difficulty  of  correcting  errors  by  appeal  or  review  is 
obvious.  In  fine,  such  a  method  of  determining  the  title  to 
real  estate  is  opposed  to  the  theory  and  policy  of  the  law,  which 
surrounds  landed  property  with  so  many  safeguards. 

We  think  that  the  validity  of  the  deed  in  question  was  not 
at  issue,  and  that  it  could  not  properly  be  tried  in  the  lunacy 
proceeding. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley,  J.,  not  sitting. 

Judgment  affirmed. 


1*22  30?!       J^L^^s  GrOLDMAN,  Respondent,  v.  Herman  Rosenberg  et  al.. 

Appellants. 

The  parties  entered  into  copartnership  under  an  agreement,  by  the  terms  of 
which  defendants  were  to  contribute  as  their  share  of  the  capital  certain 
premises,  upon  which  were  buildings  for  manufacturing  the  goods  to  be 
sold,  at  an  agreed  valuation  of  $15,000,  at  which  sum  they  agreed,  upon 
liquidation  of  the  business,  to  take  the  property  back.  They  conveyed 
the  property  by  deed  to  themselves  and  plaintiff  as  copartners.  The 
factory  buildings  were  destroyed  by  fire;  they  were  insured  at  the  time 
on  behalf  of  the  firm,  and  it  collected  $2,942.65  upon  the  policies.  In  an 
action  for  an  accounting  upon  dissolution  of  the  copartnership,  ^leld,  that 
defendants  were  not  required  to  take  the  premises  back  at  the  agreed 
valuation,  less  the  amount  of  insurance  collected;  that  the  agreement 
was,  in  effect,  simply  to  purchase  the  property  back  at  a  stipulated  price, 
and  had  reference  to  the  existence  of  the  property  in  substantially  the 
same  condition,  reasonable  wear  and  tear  excepted,  it  w^as  at  the  time; 
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and  that  performance  of  the  agreement  by  the  vendor  having  been 
rendered  impossible  by  the  fire,  defendants  were  not  bound. 
Tampians  v.   Dudley  (26   N.  Y.  272);   Paine  v.  MeUer  (6  Vesey,  849) 
distinguished. 

(Argued  June  10,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  9,  1886,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Jtditts  J,  Frcmk  for  appellants.  The  intention  of  the 
parties  is  to  be  ascertained,  not  only  from  the  words  of  the 
contract  itself,  but  also  from  the  circumstances  surrounding 
and  attending  its  execution.  {Reed  v.  Ins.  Co,^  95  U.  S.  23 ; 
United  States  v.  Peckj  102  id.  04 ;  Kennedy  v.  Porter^  109 
N.  Y.  526,  544;  i>.,  Z.  &  ^Y,  R.  R.  Co.  v.  Bowns,  58  id. 
673 ;  Dwelley  v.  DweUey^  143  Mass.  509.)  Where,  from  the 
nature  of  the  covenant,  it  is  apparent  that  the  parties  con- 
tracted on  the  basis  of  the  continued  existence  of  a  given 
person  or  thing,  a  condition  is  implied  that  if  performance 
becomes  impossible  from  the  perishing  of  the  person  or  thing 
that  shall  excuse  the  performance.  (Chitty  on  Contracts 
[11th  Am.  ed.]  1076 ;  Story  on  Bailments,  §  426  ;  2  Addison 
on  Contracts,  398;  2  Benj.  on  Sales  [Corbin,  4th  Am.  ed.], 
§§  861-864;  Taylor  v.  GaLdwdl,  L.  J.,  33  Q.  B.  164; 
WiUiarns  v.  Lloydy  W.  Jones,  179 ;  Keyes\.  liarwood^  2  C.  B. 
905 ;  Appleby  v.  Myers,  L.  E.,  2  C.  P.  651 ;  HoweU  v.  Cope- 
land,  L.  R,  Q.  B.  Div.  258 ;  Boast  v.  Frith,  L.  K.,  4  C.  P. 
1 ;  Robinson  v.  Damson,  L.  R.,  6  Exeh.  269 ;  Duke  of 
St,  Albans  y.  Shore,  1  H.  Bl.  280 ;  Wells  v.  Colman,  107  Mass. 
514,  517;  Cleary  v.  Sohier,  120  id.  210;  Wets  v.  Devlin,  67 
Tex.  507 ;  Adams  v.  Nichols,  19  Pick.  275  ;  Lord  v.  Wheeler, 
1  Gray,  282;  Walker  v.  Tucker,  70  111.  527;  Smith  v. 
McClwkey,  45  Barb.  610 ;  Nihlo  v.  Binsse,  1  Keyes,  476, 
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479 ;  Clinton  v.  Ins.  Co.,  45  N.  Y.  454, 466 ;  Bacon  v.  Simp- 
son, 3  M.  &  W.  78 ;  Dexter  v.  Norton,  47  N.  Y.  62 ;  Kein 
V.  Tupper,  52  id.  550,  556 ;  Spalding  v.  Rosa,  71  id.  40, 44 ; 
Smyth  V.  Sturges,  108  id.  495 ;  In  re  Clark,  72  Penn.  St. 
142.)  Under  such  circumstances  destruction  before  delivery 
of  the  buildings  has  always  been  held  to  discharge  the  vendee 
from  the  contract.  (  WdU  v.  Colman,  107  Mass.  514,  517 ; 
Clinton  v.  Ins.  Co.,  45  N.  Y.  454 ;  Wood  v.  IltMeU,  10  id. 
479,  487;  Reede  v.  Sayre,  70  id.  180,  187;  Wickes  v.  Bow- 
man, 5  Daly,  225.)  This  is  especially  true  where  vendee  has 
not  been  in  possession  or  where  his  possession  has  been  co-exten- 
sive with  that  of  the  vendor.  {Cheney  v.  Woodruffs  45  N.  Y. 
98  ;  Aspinwall  v.  Batch,  7  Daly,  200 ;  Life  Ins.  Co.  v.  Baich., 
4  Abb.  N.  C.  204 ;  Gerard's  Titles  to  Real  Estate  [2d  ed.] 
472 ;  2  Addison  on  Contracts,  398.)  The  altered  condition  of 
the  property  not  having  been  contemplated  by  the  parties 
when  the  contract  was  made,  a  court  of  equity  will  now  enforce 
performance.  {Peters  v.  Delaplaine,  49  X.  Y.  362 ;  Columbia 
College  v.  Thatcher*,  87  id.  311;  Bostwick  v.  Beach,  105  id. 
661 ;  FUzpatrick  v.  Borland,  27  Hun,  291.)  The  court  will 
not  decree  specific  performance  of  an  act  impossible  of  per- 
formance in  its  entirety,  nor  of  an  act  which  will  work 
inequality  and  injustice.  {Russell  v.  AUerton,  108  N.  Y.  208.) 
The  conduct  of  the  parties  immediately  after  the  fire  should 
be  taken  into  consideration.  {City  of  Chicago  v.  Sheldon, 
9  Wall.  50 ;  District  of  Columbia  v.  Gallaher,  124  U.  S. 
505 ;  Sym^  v.  Mayor,  etc.,  105  N.  Y.  157 ;  Jencks  v.  Robert- 
son, 58  id.  621 ;  Dubois  v.  D.  S  H.  C  Co.,  4  Wend.  290; 
Craves  v.  White^  87  N.  Y.  463 ;  Harris  v.  Iliscock,  91  id. 
340;  Woobier  v.  Hill,  93  id.  576;  AUen  v.  Jaquish,  21 
Wend.-  630,  632 ;  Keyes  v.  Harwood,  2  C.  B.  905 ;  2  Addison 
on  Contracts,  798;  England  v.  Curling,  8  Beav.  129;  Jack- 
son V.  Sedgwick,  1  Swanst.  460;  Coventry  v.  Barclay, 
3  De  G.,  J.  &  S.  320.)  Plaintiff  waived  performance  of  the 
covenant  requiring  defendants  to  take  back  the  factory  prop- 
erty, and  is  estopped  from  insisting  thereon.  {In  re  Clark, 
72  Penn.  St.  142;  Menendez  v.  Holt,  128  U.  S.  514 ;  Mead 
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V.  Parker,  111  N.  T.  259;  Woolner  v.  BiU,  93  id.  676; 
Viele  V.  Judson,  82  id.  32 ;  Stover  y.  Flack,  30  id.  64 ;  Dufy 
V.  O' Donovan,  46  id.  223 ;  Pike  v.  JV^ash,  1  Keyes,  335 ; 
2  Parsons  on  Contracts,  793,  799;  Cornish  v.  Ahyngton, 
4  H.  &  N.  549  ;  Niven  v.  Belknap^  2  Johns.  589 ;  Addison 
on  Contracts,  326 ;  United  States  v.  Peck,  102  TJ.  S.  64 ; 
Fleming  v.  CHJJbert,  3  Johns.  527 ;  R.  R.  Co.  v.  Barilett, 
120  HI.  603  ;  Smith  v.  a  i?.  d&  M.  R.  R.  Co.,  43  Iowa,  239 ; 
Benedict  v.  Lynch,  1  Johns.  Ch.  379.)  There  was  no 
mutnality  of  remedy  between  the  parties.  {Mea^on  v.  Kaine, 
63  Penn.  St.  335, 340 ;  Bodine  Y.Olading,  21  id.  50  ;  Benedict 
V.  Lynch,  1  Johns.  Ch.  370 ;  Bates  v.  Cort,  2  B.  &  0.  474 ; 
Weld&n  V.  Beckd,  10  Daly,  472 ;  Taft  v.  Schwamh,  80  111. 
300;  Zdtoy  v.  /7aK,  1  Wright  [Pa.]  360.) 

E.  H.  Benn  and  J.  Alexander  Koones  for  respondents. 
The  argument  that  the  burning,  or  partial,  or  even  total  destruc- 
tion of  the  buildings  on  the  lots,  absolves  the  defendants  from 
their  agreement  to  take  back  the  property  has  nothing  to 
support  it  {Clinton  v.  H.  Ins.  Co.,  45  N.  Y.  465 ;  Kings- 
hury  V.  Westfall,  61  id.  356,  359;  1  Dart  on  Vendors 
[5th  Eng.  ed.]  248,  249 ;  1  Sugden  on  Vendors  [8th  Am.  ed.] 
468;  Paine  v.  Meullar,&  Ves.  349;  Cass  v.  Rudell,  2  id. 
280 ;  Rchb  v.  Man/n,  11  Penn.  St.  300 ;  Pomeroy  on  Specific 
Performance,  §  322 ;  McKechnie  v.  Sterling,  48  Barb.  330, 
335 ;  Breu)^  v.  Herbert,  30  Md.  301.) 

Haioht,  J.  This  action  was  brought  for  an  accounting 
between  copartners.  On  the  19th  of  November,  1887,  the 
parties  hereto  entered  into  a  written  conti-act  to  form  a  copart- 
nership to  manufacture  and  sell  varnishes  and  japans.  The 
copartnership  was  to  contiime  until  the  31st  of  December* 
1880.  The  plaintiflE  was  to  put  in  $75,000  in  casli,  and  the 
defendants  their  factory  buildings  and  the  grounds  upon  which 
the  same  were  situated,  which  were  to  be  contributed  as  a 
part  of  their  capital  stock,  at  a  valuation  agreed  upon  of 
SiGKELs — Vol.  LXXI.     11 
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$15,000,  at  which  sum  they  agreed,  on  the  liquidation  of 
the  business,  to  take  the  property  back.  The  defendants 
executed  a  deed  conveying  said  property  to  the  plaintiff  as 
copartners.  Tliereafter,  and  on  the  6th  day  of  February,  1879, 
the  buildings  upon  the  factory  property  were  destroyed  by 
iire.  At  the  time  the  buildings  were  insured  on  behalf  of  the 
firm,  who  collected  of  the  insurance  companies,  as  damages, 
the  sum  of  $2,942.65.  On  the  termination  of  the  copartner- 
ship the  plaintiff  claimed  that  it  was  the  duty  of  the  defend- 
ants to  take  the  real  estate  back  at  the  sum  of  $15,000,  less 
the  amount  of  insurance  collected  as  the  damages  on  account 
of  the  fire.  The  defendants  claiming  that  the  buildings 
upon  the  premises  having  been  destroyed  by  the  fire  they 
were  released  f roiA  the  provisions  of  the  contract,  and  were 
not  obliged  to  take  the  premises  back.  The  value  of  the 
premises,  at  the  time  of  the  dissolution,  appears  to  have 
been  about  $6,000. 

In  determining  this  question  it  becomes  important  to  have 
in  mind  the  relation  of  the  parties  under  the  contract,  in  order 
that  we  may  properly  distinguish  between  the  different  line 
of  authorities  reHed  upon  by  the  opposing  parties.  When 
the  articles  of  copartnership  were  entered  into,  the  defendants 
executed  and  delivered  a  deed  of  the  premises  to  the  indi- 
viduals composing  the  firm.  The  title,  therefore,  vested  in 
the  firm.  Under  the  articles  of  copartnership  the  defendants 
agreed  to  take  the  premises  back  at  the  stipulated  sum  of 
$15,000.  The  firm  having  the  title  would  have  to  reconvey 
the  property  to  the  defendants.  The  agreement  was,  there- 
fore, in  effect,  an  agreement  to  i)urchase  the  property  at  the 
termination  of  the  copartnership,  and  to  pay  therefor  the 
stipulated  price. 

Benjamin  on  Sales,  at  section  570,  states  the  rule  as  follows : 
"  It  is  no  excuse  for  the  non-performance  of  a  condition  that 
it  is  impossible  for  the  obligor  to  fulfill  it  if  the  performance 
be  in  its  nature  possible.  But  if  a  thing  physically  impossible, 
quod  7iatu7*a  fiera  non  concedit^  or  be  rendered  impossible  by 
the  act  of  God,  the  obligation  is  at  an  end." 
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Story,  in  his  work  on  Contracts,  at  page  1076,  says :  "  But 
in  contracts  from  the  nature  of  which  it  is  apparent  that  the 
parties  contracted  on  the  basis  of  the  continued  existence  of  a 
given  person  or  thing,  a  condition  is  implied  that  if  the  per- 
formance become  impossible  from  the  perishing  of  the  person 
or  thing,  that  shall  excuse  such  performance." 

In  the  case  of  Wells  v.  Caliian  (107  Miiss.  5H)  the  plaintiff 
had  agreed  to  sell  the  defendant  a  farm  at  a  price  agreed  upon, 
to  be  paid  for  at  a  future  day  specified,  and  on  the  payment 
of  the  purchase-price  the  plaintiff  was  to  execute  and  deliver 
the  defendant  a  deed  of  the  premises.  Subsequently  the 
buildings  upon  the  farm  were  destroyed  by  fire.  Thereafter, 
and  at  the  time  agreed  upon,  4;lie  plaintiff  tendered  a  deed 
and  demanded  the  contract-price,  which  was  refused,  and 
subsequently  action  was  brought  to  recover  the  amount.  It  ' 
was  held  that  he  could  not  recover.  Gray,  J.,  in  delivering 
the  opinion  of  the  court,  says :  "  When  property,  real  or  per- 
sonal, is  destroyed  by  fire,  the  loss  falls  upon  the  party  who  is 
the  owner  at  the  time,  and  if  the  owner  of  the  house  and  land 
agrees  to  sell  and  convey  it  upon  the  payment  of  a  certain 
price  which  the  purchaser  agrees  to  pay,  and  before  full  pay- 
ment the  house  is  destroyed  by  accidental  fire,  so  that  the 
vendor  cannot  perform  the  agreement  on  his  part,  he  cannot 
recover  or  retain  any  part  of  the  purchase-money." 

In  the  case  of  Dexter  v.  Norton  (47  N.  Y.  62),  the  action 
was  brought  to  recover  damages  for  a  breach  of  contract  to 
sell  and  deliver  a  quantity  of  cotton.  The  defendant  had 
agreed  to  sell  to  the  plaintiff  six  hundred  and  seven  bales  of 
cotton  at  a  price  agreed  upon.  A  portion  had  been  delivered, 
but  one  hundred  and  sixty-one  bales  were  accidentally 
destroyed  by  fire  without  fault  or  negligence  on  the  part  of 
the  defendants.  Subsequently  cotton  rose  in  value  and  the 
plaintiff  claimed  the  right  to  recover  the  increase  in  value  on 
the  bales  destroyed.  It  was  held  tliat  the  cotton  did  not  vest 
in  the  vendee  at  the  time  it  was  destroyed  by  fire;  that  there- 
after delivery  was  impossible,  and  that  the  plaintiff  was  not 
entitled  to  recover. 
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In  the  case  of  Ketn  v.  Tupper  (52  N.  Y.  350),  the  plaintiff 
had  contracted  to  sell  the  defendant  one  hundred  and  nineteen 
bales  of  cotton.  The  cotton  was  to  be  weighed  and  samples 
taken  and  compared  with  the  original  before  delivery,  and 
the  plaintiff  deUvered  to  the  defendants  an  order  upon  the 
warehouse  wliere  the  cotton  was  stored,  for  the  same,  and 
the  defendants,  indorsed  upon  the  order  a  direction  to  re-store 
for  them  and  delivered  it  to  the  warehouseman.  Upon  the 
next  day  seventy  bales  of  the  cotton  were  weighed  and  samples 
taken ;  that  night  forty-two  of  the  bales,  together  with  those 
not  weighed,  were  destroyed  by  fire.  It  was  held  that  there 
was  no  delivery  and  acceptance  so  as  to  pass  the  title ;  that  the 
compliance  which  was  to  precede  delivery  was  not  complete 
until  the  samples  taken  out  had  been  compared  with  the 
original  samples;  that  a  destruction  of  the  cotton  without 
fault  of  the  plaintiff  relieved  him  from  an  action  for  damages 
for  non-performance. 

In  the  case  of  Smyth  v.  Sturffes  (108  N.  Y.  495),  the  plaint- 
iff's assignor  entered  into  a  contract  with  the  defendant  in 
which  he  agreed  to  sell  certain  lots  upon  which  there  were 
stores.  At  the  time  of  the  agreement  there  were  various  fix- 
tures, consisting  of  partitions,  gas  pipes,  plumbing,  etc.,  in  the 
stores,  which  had  been  put  in  by  tenants,  who  afterwards,  and 
before  the  deed  was  tendered,  removed  them  from  the  stores. 
In  an  action  to  recover  damages  it  was  held  that  the  defend- 
ant was  entitled  to  the  stores  in  the  condition  that  they  were 
in  when  the  agreement  was  made,  and  that  a  refusal  to  take 
them  after  the  fixtures  had  been  removed  was  not  a  breach 
of  the  contract. 

In  the  case  of  ClarKs  Appeal  (72  Pa.  St.  142)  the  parties 
had  entered  into  a  partnership  agreement,  by  which  one  had 
contributed  real  estate  at  an  estimated  value  which  was  carried 
into  the  firm's  stock  account  to  his  credit,  he  still  retaining 
the  legal  title  and  reserving  the  right  to  withdraw  the  property 
upon  the  dissolution  of  the  firm.  Subsequently  the  buildings 
were  destroyed  by  fire,  but  were  rebuilt  with  new  and  more 
expensive  buildings  by  the  firm.     It  was  held  that  he  could 
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not  thereafter  withdraw  the  property ;  that  the  fire  had 
rendered  it  impossible  to  perform  the  conditions  of  the  eon- 
tract  ;  that  the  loss  fell  upon  the  partnership,  and  it  having 
reconstructed  the  buildings,  that  they  were  new  and  different 
from  those  existing  at  the  time  the  contract  was  made,  and 
that  he  did  not  have  the  right  to  withdraw  them.  (See,  also, 
Ri^g  V.  Minetty  11  East,  210 ;  Clinton  v.  The  Rope  Ins.  Co.^ 
45  K  Y.  454,  466 ;  Thompson  v.  Gould,  20  Pick.  134;  Her- 
ring  v.  Hoppock,  15  N.  Y.  409.) 

It  will  be  observed  that,  under  the  authorities  to  which  we 
have  referred,  the  question  as  to  who  shall  sustain  the  loss 
depends  largely  upon  the  determination  of  the  question  of 
ownership,  and  this  rule  is  expressly  recognized  by  Pomeroy 
in  his  work  on  Specific  Performance,  at  section  322,  cited  by 
the  respondent,  in  which  he  states  that  "  The  effect  of  events 
occurring  after  the  point  of  time  which  fixes  the  interest  of 
the .  parties  is  wholly  different  from  that  of  prior  events.  At 
that  period,  although  the  contract  is  executory  in  form  and  is 
treated  as  wholly  executory  at  law,  the  equitable  beneficial 
estate  in  the  subject-matter  passes  to  the  purchaser,  and  he 
becomes,  in  contemplation  of  equity,  the  real  owner.  He, 
therefore,  takes  the  benefit  of  all  subsequent  improvements, 
increases,  gains,  rises  in  value  and  other  advantages  happening 
to  the  property.  On  the  other  hand,  the  subject-matter  is  at 
his  risk  and  he  must  bear  all  losses,  total  or  partial,  from  fire 
or  other  accidental  causes  or  from  trespassers  and  all  deprecia- 
tions in  value  and  other  disadvantages,  res  perit  domoni. 
But  the  latter  proposition  is  subject  to  the  most  important 
modification,  namely :  "  That  the  loss  or  depreciation  does  not 
happen  from  the  neglect,  default  or  unwarrantable  delay  of 
the  vendor  in  carrying  out  the  contract." 

Applying  the  principle  stated  in  these  authorities  to  the 
question  under  consideration  we  find  that  the  copartnership 
was  the  owner  of  the  premises,  having  the  legal  title  thereto 
at  the  time  the  fire  occurred,  and  had  the  premises  insured. 
That  the  defendants  were  not  the  owners,  legal  or  equitable. 
They  did  not  have  an  insurable  interest  in  the  premises.     It 
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is  true  that  they  had  agreed  to  purchase  the  premises  at  a  time 
fixed  upon  in  the  future  at  a  stipulated  price,  but  that  agree- 
ment had  reference  to  the  existence  of  the  property  in  sub- 
stantially the  same  condition,  reasonable  use  and  wear  excepted, 
that  it  was  in  at  the  time  the  agreement  was  made,  and  at  that 
time  the  factory  buildings  were  in  existence.  Since  then  they 
have  been  destroyed  by  fire  and  the  value  of  the  property  has 
largely  depreciated  in  consequence  thereof.  The  defendants 
did  not  agree  to  purchase  the  premises  without  the  buildings, 
and  it  is  no  longer  possible  for  the  plaintiff  or  the  members  of 
the  copartnership  to  convey  and  give  title  to  that  portion  of 
the  premises  destroyed  by  the  fire. 

.  We  are,  therefore,  of  the  opinion  that  performance  of  the 
contract  in  that  regard  can  no  longer  be  enforced. 

The  respondent  states  that  the  burning  of  the  buildings  did 
not  harm  the  defendants,  as  the  insurance  companies  offered 
to  rebuild  the  buildings.  No  such  fact,  however,  appears  to 
have  been  found  by  the  referee.  It  does  appear  that  he  was 
requested  to  so  find  by  the  plaintiff,  but  that  the  request  was 
refused.  We  have  examined  the  authorities  referred  to  by 
the  respondent,  and  those  relied  upon  by  the  referee,  but  it 
does  not  appear  to  us  that  they  are  in  point  or  bear  upon  the 
question  under  consideration. 

A  tenant  does  not  occupy  the  position  of  a  purchaser  under 
a  contract  of  sale,  or  come  within  the  same  rule.  Neither 
does  a  contractor  who  has  undertaken  to  furnish  the  material 
and  construct  a  house  on  the  land  of  another,  where  the  same 
has  been  destroyed  by  fire  before  the  house  was  finished  and 
delivered,  as  was  the  case  of  Tompkins  v.  Dudley  (25  N.  Y. 
272).  There  can  be  no  doubt  about  that  rule.  If  you  go  to 
a  wagon-maker  and  order  a  carriage  made,  he  cannot  recover 
the  contract-price  until  he  delivers  the  carriage.  The  fact  that 
it  was  burned  or  destroyed  when  partially  built  is  his  loss,  not 
yours.  It  does  not,  however,  appear  to  us  that  this  or  kindred 
cases  cited  are  in  point  or  bear  upon  the  question  under 
consideration. 

The  case  of  Paine  v.  Metier  (6  Ves.  349,  352),  was  disposed 
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of  upon  the  ground  that  the  party  had  become,  in  equity, 
the  owner  of  the  premises  at  the  time  of  the  fire,  and  is,  con- 
sequently, in  harmony  with  the  cases  to  which  we  have  abeady 
referred. 

Some  question  has  been  made  in  reference  to  the  form  of 
the  exceptions  taken  by  the  appellants.  The  criticism  is  well 
founded  as  to  most  of  them,  but  an  exception  to  the  third 
conclusion  of  law,  in  that  the  item,  factory  account,  $12,961.88, 
should  have  been  stated  therein  at  $0,000,  we  think  is  good 
and  sufficient  in  form.  It  is  the  item  in  controversy,  and 
which  is  involved  in  the  question  which  we  have  discussed. 

We  are,  therefore,  of  the  opinion  tliat  tlie  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 


Jinjus  P.  Wahl  et  al..  Respondents,  v.  Stephen  O.  Babnum    iso  4^ 
et  al.,  Appellants,  Edgar  J.  Chatfield,  Kespondent.  tlc^ 

130    4W 

An  order  of  Qeneral  Term  denying  a  motion  for  a  new  trial,  made  a»    his 
authorized  by  the  Code  of  Civil  Procedure  (§  1001),  in  a  case  where  an      - 
interlocutory  judgment  has  been  entered  on  decision  of  the  court  or  report 
of  a  reteree,  rendered  upon  trial  of  an  issue  of  fact,  is  reviewable  here. 

On  such  a  motion,  however,  the  General  Term  may  not  review  questions 
of  fact,  but  simply  those  of  law;  and  only  questions  of  law  presented  by 
the  exceptions  may  be  considered  in  this  court. 

In  the  absence  of  fraud  or  duress,  a  settlement  of  a  disputed  claim  prefeijed 
in  good  faith  by  a  promisee  against  a  promisor  is  a  legal  consideration 
for  the  promise;  and  the  fact  that  the  jjromisor  had  a  legal  defense  to  the 
claim  settled  is  no  defense  to  an  action  on  the  new  promise. 

^fan  ▼.  Ward  (48  N.  Y.  204)  distinguished. 

In  the  absence  of  duress,  fraud  or  mistake,  an  account  stated  by  partners 
between  themselves  will  not  be  opened  and  investigated  in  an  action  for 
an  accounting. 

A  contract  forming  a  partnership  to  be  continued  beyond  one  year  is, 
within  the  provision  of  the  statute  of  frauds,  declaring  every  agreement 
which  by  its  terms  is  not  to  be  performed  in  one  year  from  the  making 
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thereof  to  be  Toid  unless  in  writing;  and  a  partnership  so  formed  is  a 
partnership  at  will.    (Potter,  J.,  dissenting.) 

Smith  Y.  Tarlton  (2  Barb.  Ch.  836);  National  Bank  v.  Van  Derwerker 
(74  N.  Y.  284,  289)  distinguished  and  limited. 

An  oral  contract,  invalid  by  the  statute  of  frauds,  because  by  its  terms  it  is 
not  to  be  performed  within  one  year  from  the  making  thereof,  is  not 
validated  by  part  performance. 

Where  findings  of  fact  of  a  court  or  referee  are  so  inconsistent  that  they 
cannot  be  reconciled,  those  which  are  more  favorable  to  the  appellant  will 
control  on  appeal. 

An  oral  agreement  was  entered  into  between  the  firm  of  S.  O.  B.  &  Son, 
composed  of  the  defendants  S.  O.  B.  and  T.  D.  B.,  that  said  firm  should 
discontinue  business  and  be  succeeded  by  another  composed  of  T.  D.  B., 
defendant  C.  and  the  plaintiffs,  the  copartnership  to  continue  for  three 
years  from  June  24, 1879,  the  copartners  to  share  equally  in  the  profits  and 
losses.  The  new  firm  began  business,  and  in  January,  1880,  an  inventory 
was  taken  which  showed  that  the  profits  of  the  business  exceeded 
$(K),000.  Shortly  after  the  inventoiy,  the  members  of  the  old  firm 
asserted  that  they  owned  the  business  and  its  profits  as  np  partnership 
existed,  the  agreement  not  having  been  reduced  to  writing,  and  as  the 
new  members  had  not  paid  in  their  share  of  capital.  It  was  thereupon 
agreed  that  plaintiffs  and  C.  should  each  be  credited  with  $8,000, 
the  B.s  to  have  the  remainder  of  the  assets,  and  that  thereafter  tbe 
business  should  be  continued  on  the  terms  of  the  copartnership  agree- 
ment, the  partnership  to  date  from  January  10,  1880.  It  was  continued 
until  dissolved  in  March.  1882.  In  an  action  to  set  aside  the  compromise 
agreement  for  lack  of  consideration  and  for  an  accounting,  etc.,  held 
(Potter,  J. ,  dissenting),  that  either  party  had  a  right  to  terminate  tlie 
copartnership  at  will;  that  the  new  agreement  was  supported  by  a  valid 
consideration,  and  in  the  absence  of  any  evidence  of  fraud  or  bad  faith 
on  the  part  of  the  B.'s  was  valid  and  binding. 

(Argued  June  6,  1889;  decideil  October  8,  1889.) 

Appeal  (pursuant  to  section  190,  subdivision  2,  Code  of 
Civil  Procedure)  from  an  order  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  made  July  12,  1886,  which  denied 
a  motion  for  a  new  trial  (made  pursuant  to  section  1001),  and 
affirmed  an  interlocutory  judgment  in  favor  of  plaintiffs, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

For  many  years  prior  to  June,  1879,  the  defendants  Stephen 
O.  Bamum  and  Theodore  D.  Bamum  were  partners  and 
merchants  at  Buffalo,  N.  Y.,  under  the  firm  name  of  S.  O. 
Bamum  &  Son.     Stephen  O.  Bamum  owned  a  three-fourths 
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And  Theodore  D.  Barnum  a  one-fourth  interest  in  the  firm. 
The  respondents  had  for  many  years  been  employed  by  the 
firm.  On  June  4,  1879,  the  firm's  place  of  business,  and  a 
large  part  of  its  merchandise,  were  destroyed  by  fire.  In  that 
month  the  parties  to  this  action  orally  agreed  that  S.  O.  Bar- 
num &  Son  should  discontinue  business  and  be  succeeded 
by  S.  O.  Bamum's  Son  &  Co.,  which  firm  was  to  be  composed 
of  Theodore  D.  Barnum,  Julius  P.  Wahl,  John  Ansteth, 
John  S.  Snaith,  the  plaintiffs,  and  defendant  Edward  J.  Chat- 
field,  and  have  a  capital  of  $60,000,  of  which  Theodore  D. 
Barnum  was  to  contribute  the  unburned  merchandise  of  the 
old  firm,  valued  at  $40,000,  and  every  one  of  the  other 
partners  $5,000  in  cash;  and  that  the  firm  should  con- 
tinue in  business  for  three  years  from  June  24,1879.  The 
time  when  Wahl,  Ansteth,  Snaith  and  Chatfield  should  pay  in 
their  shares  of  capital  was  not  agreed  upon,  but  it  was  agreed 
that  every  one  of  the  partners  should  pay  the  firm  interest  at 
the  rate  of  seven  per  cent  per  annum  on  the  amount  due 
from  him  to  the  firm  for  capital,  and  should  receive  interest 
at  the  same  rate  on  the  capital  furnished.  It  was  also  agreed 
that  each  partner  should  have  one-fifth  of  the  profits  and  bear 
one-fifth  of  the  losses,  the  five  partners  having  equal  interests. 
Barnum  was  to  have  the  right  to  withdraw  from  the  firm 
$2,800  in  each  year,  and  the  other  partners  $1,200  each.  It 
was  agreed  that  the  contract  should  be  reduced  to  writing,  and 
afterwards  Theodore  D.  Barnum  presented  a  written  contract 
for  the  signatures  of  the  five  parties,  which  the  plaintiffs 
refused  to  execute  on  the  ground  that  it  did  not  express  the 
oral  contract  as  agreed  upon.  Barnum  turned  over  the  unburned 
merchandise  to  the  new  firm  and  it  began  business  and  con- 
tinued until  March  23,  1882,  when  it  was  dissolved  by  mutual 
consent.  In  January,  1880,  Ansteth  paid  toward  his  share  of 
the  capital  $500;  in  April,  1880,  $500.  In  April,  1880, 
Wahl  paid  towards  his  share  of  the  capital  $1,000,  and  about 
that  time  Snaith  paid  in  $5,000,  his  share  of  the  capital.  Ko 
other  sums  were  paid  in  as  capital. 
SicKBLS— Vol.  LXXI.     12 
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In  January,  1880,  an  inventory  of  the  assets  and  business 
of  tlie  firm  was  taken,  as  of  the  tenth  of  that  month,  by 
wliieli  it  apjieared  that  the  profits  of  the  firm  then  exceeded 
$60,000.  Shortly  after  the  inventory  was  taken  the  Bamums 
asserted  that  no  articles  of  partnersliip  having  been  signed, 
and  the  respondents  not  having  paid  in  their  share  of  capital, 
no  partnership  existed,  and  that  they,  the  Bamums,  owned 
the  business  and  its  profits.  After  considerable  negotiation, 
it  was,  about  March  8,  1880,  orally  agreed  between  the  parties 
to  this  action  that  the  plaintiffs  and  Chatfield  should  be 
credited  with  $3,000  on  the  l)ooks  of  the  firm,  the  Barnums 
should  have  the  remainder  of  the  assets,  and  that  thereafter 
the  business  should  be  conducted  by  S.  O.  Barnum's  Son  &  Co., 
on  the  terms  above  stated,  the  copartnersliip  to  date  from 
January  10,  1880,  The  business  was  continued  from  this 
date  until  the  dissolution. 

In  November,  1882,  this  action  was  begun  to  set  aside  the 
oral  compromise  of  March  8,  1880,  for  the  fraud  and  duress 
of  the  Barnums  and  for  the  lack  of  consideration,  and  for  an 
accounting  of  the  affaire  of  the  firm  from  June  24,  1879, 
until  March  23,  1882,  the  date  of  dissolution.  Upon  the  trial 
the  court  held  that  the  oral  compromise  •'  was  without  any 
good  consideration  and  was  null  and  void,"  and  that  an 
accounting  should  be  had  before  a  referee  of  the  business  of 
the  finn  from  June  24,  1879,  to  the  date  of  its  dissolution. 
An  interlocutory  judgment  was  entered  in  accordance  with 
the  decision,  which  reserved  the  question  of  costs  until  the 
final  judgment.  After  the  entry  of  this  judgment,  and  before 
the  accounting  therein  ordered  was  begun,  Stephen  O.  Barnum 
and  Theodore  D.  Barnum  moved,  pursuant  to  section  1001, 
Code  of  Civil  Procedure,  at  the  General  Term,  for  a  new 
trial  on  their  exceptions,  which  was  denied,  with  costs,  and 
thereupon  they  appealed  from  the  order  entered  on  the  deci- 
sion of  their  motion. 

Further  facts  appear  in  the  opinion. 

John   O,   MUhirn  for  appellants.     The  compromise   of 
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March,  1880,  was  untainted  by  fraud,  and,  as  an  adjustment 
of  conflicting  claims,  is  sustained  by  a  sufficient  consideration. 
{Dunham  v.  Grhwold,  100  N.  Y,  224 ;  Feeter  v.  Weher,  78 
id.  334 ;  Wehrum  v.  Kuhn^  61  id.  623 ;  Crans  v.  Hunter^ 
28  id.  389 ;  White  v.  Ilfyyt,  73  id.  505,  514,  515 ;  Hetnmingwatf 
V.  StaureU,  106  U.  S.  399 ;  Union  B<mk  v.  Geary,  5  Peters, 
99;  Pollock's  Principles  of  Contracts,  166;  Wharton  on 
Contracts,  §  533 ;  Milea  v.  Estate  Company,  L.  E.,  32  Ch. 
Div.  266 ;  Callister  v.  Bishchofsheim,  L.  E.,  5  Q.  B.  449 ; 
Moore  v.  Townsend,  102  N.  Y.  381;  Bullock  v.  Bemis, 
20  N.  Y.  S.  E.  836  ;  Oberlander  v.  Spei^s,  45  N.  Y.  175,  179 ; 
Armstrong  v.  Dubois,  90  id.  95.)  Provisional  agreements 
which  are  to  be  reduced  to  writing  are  not  completed  contracts 
until  they  are  so  reduced  and  signed.  (Whart.  on  Contracts, 
§  5 ;  Pollock  on  Contracts  [4th  ed.]  41,  42 ;  Brown  v.  R,  R, 
Co,,  44  N.  Y.  79  ;  Ridgway  v.  Wharton,  6  H.  L.  Cases,  238, 
264,  268,  305,  306.)  The  facts  in  connection  with  the  various 
transactions  under  review  were  all  equally  known  to  tlie  parties ; 
the  plaintiffs,  in  making  the  compromise  in  question,  acted 
under  the  advice  of  counsel,  and  were  advised  as  to  their  rights, 
and  it  should  be  sustained.  {Miles  v.  E.  Co.,  L.  E.,  32  Cli. 
Div.  266.)  Whatever  may  have  been  the  relations  of  the 
parties  prior  to  the  8th  day  of  March,  1880,  and  whether 
before  then  they  were  partners  or  not  the  agreement  made  on 
that  day  was  valid  as  a  reconstruction  of  their  relations,  and, 
as  such,  is  founded  upon  a  sufficient  consideration.  {Lattimore 
V.  Harsen,  J  4  Johns.  330 ;  Stewart  v.  Keteltas,  36  N.  Y.  388; 
Monroe  v.  Perkins,  9  Peck,  298 ;  Cooke  v.  Murphy,  70  111.  96 ; 
Holmes  V.  Doane,  9  Cush.  135 ;  Morse  v.  Locomotive  Works, 
14  Mich.  266;  Coyner  v.  Lynde,  10  Ind.  282;  Lawrence  v. 
Davy,  28  Vt.  264 ;  Bishop  v.  Busse,  69  111.  403.)  The  con- 
tract of  partnership,  as  found  by  the  trial  court,  was  void  under 
the  statute  of  frauds,  as  it  was  not  to  be  performed  within  a 
year,  and,  therefore,  the  agreement,  at  the  time  the  compro- 
mise was  made  to  continue  the  partnership,  in  accordance  with 
the  terms  of  the  proposed  articles  of  copartnership,  was  a 
sufficient  consideration  in  and  of  itself  to  sustain  the  com  pro- 
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mise,  it  having  been  performed.  (2  R.  S.  136,  §  2,  subd.  1 ; 
Oddy  V.  James,  48  N.  Y.  685 ;  P.  Go.  v.  Sickels,  5  Wall.  580 ; 
Morris  v.  Peckham,   51   Conn.  128 ;    WiUiwma  v.   Jones, 

5  B.  ife  C.  108 ;  Whipple  v.  Parker,  29  Mich.  369;  Bates  on 
Partnership,  §§  208,  209 ;  Griffin  v.  Bossiter,  L.  R.,  11  Q.  B. 
123  ;  Lindley  on  Partnership  [5th  Eng.  ed.]  571 ;  McElvoy 
V.  Zewis,  76  N.  Y.  373 ;  Skinner  v.  Dayton,  19  Johns.  513, 
638 ;  Slemmer^s  Appeal^  58  Pa.  St.  163 ;  Solomon  v.  Kirk- 
wood,  55  Mich.  256.)  The  compromise  is  unimpeachable  on 
any  ground  of  duress  or  undue  influence.  {Dunham  v. 
Griswold,  100  N.  Y.  224 ;  Ins.  Go,  v.  Meeker,  85  id.  614 ; 
Bean  v.  Whipple,  15  N.  Y.  S.  R.  998 ;  Scudder  v.  Burrows, 

8  id.  605 ;  SilUman  v.  U.  S,,  101  U.  S.  464 ;  Fren<:h  v. 
Shoemaker,  14  Wall.  314;  Gould  v.  Gayuga  Bank,  86  N.  Y. 
75;  Scheffer  v.  Dietz,  83  id.  300;  Ujyton  v.  Trebilcock, 
91  U.  S.  54;  Whart.  on  Contracts,  §  284.) 

Adelhert  Moot  for  plaintiffs,  respondents.  The  only  legiti- 
mate charge  against  the  plaintiffs,  individually,  would  have 
been  $5,000  each,  and  interest  thereon  from  June  23,  1879,  at 
the  legal  rate,  or,  at  most,  at  the  rate  which  the  firm  had 
been  compelled  to  pay  for  money  to  take  its  place,  and  there 
is  no  dispute  but  that  this  was  seven  per  cent.  Charging  this 
to  plaintiffs,  they  would  still  have  been  entitled,  over  and 
above  the  charge,  to  about  $7,000.     (fiheeseman  v.  Sturges, 

6  Bosw.  520 ;  9  id.  246.)  Mutual  promises  make  an  accord, 
but  not  a  satisfaction,  and  the  party  may  still  recover  his 
original  demand.  {Mitchell  v.  Hawley,  4  Denio,  416 ;  Ma/rkle 
V.  Hatjidd,  20  Johns.  459 ;  D^oey  v.  Derby,  Id.  462.)  Part 
payment,  if  so  accepted,  does  not  discharge  whole  debt. 
{MarMe  v.  Hatjieid,  20   Johns.   459;  Deidrick  v.  Leman, 

9  id.  333 ;  Byan  v.  Ward,  48  N.  Y.  204 ;  Bunge  v.  Koop, 
Id.  225.)  The  minds  of  the  parties  must  meet  on  every 
essential  proposition  or  there  is  no  contract,  and  they  stand  on 
their  previous  contract,  express  or  implied  by  law.  {Hough  v. 
Brown,  19  N.  Y.  Ill ;  Baptist  Ghurchy,  B.  R  Ins.  Go.,  28 
id.  153 .  Booth  V.  Bierce,  38  id.  463  ;  Cutts  v.  Guild,  57  id. 
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',  234.)  A  mere  entry  in  the  copartnership  books  of  the 
firm,  made  by  reason  of  false  statements  of  one  partner,  which 
does  injustice  to  the  other,  is  not  a  bar  to  an  honest  accounting 
by  that  other  partner,  which  shall  go  behind  this  false  entry 
and  correct  it.  (3  Pomeroy's  Eq.  Jur.  473,  §  1421.)  There 
has  been  no  account  stated  here,  and  no  settlement.  {Stryker 
V.  Casstdj/j  76  N.  Y.  50 ;  Evenson  v.  Syrdcuse^  100  id.  579, 
584.)  The  facts  proved  do  not  constitute  a  good  accord  and 
satisfaction.  (1  Smith's  L.  C.  439 ;  Piatt  v.  Walrath^  Lalor's 
Supplement,  59 ;  Keeler  v.  Salisbury^  33  N.  Y.  653 :  Bunge 
V.  Koop,  48  id.  225 ;  Ryan  v.  Ward,  Id.  204 ;  MarJde  v. 
Hatjield,  20  Johns.  459 ;  Dewey  v.  Derby,  Id.  462  ;  MitcheU 
V.  Hawley,  4  Denio,  416;  Diedrich  v.  Leman,  9  Johns. 
333.)  The  right  to  claim  that  plaintiffs  were  to  put  in 
$5,000  each  at  once,  and  should  sign  copartnership  articles, 
was  clearly  waived  by  going  on  with  tlie  business  of  the 
firm,  as  was  done,  and  it  was  too  late  for  the  Bamums 
to  make  such  a  claim  as  the  basis  of  compromise  in  February, 
1880,  for  that  reason.  {Azel  v.  Betts,  2  E.  D.  Smith, 
188;  A.  B.  N.  Co.  v.  Edson,  56  Barb.  84;  Story  on 
Partnership,  §§  86,  203,  348,  348a ;  Sombey  v.  Bimtin,  118 
Mass.  279.)  To  determine  whether  or  not  a  particular  pay- 
ment is  voluntary,  regard  must  be  had  to  the  situation  of  the 
parties,  and  to  the  effect  of  the  decision  in  the  particular 
case.  (18  Cent.  L.  J.  190 ;  Scholey  v.  Mumford,  60  N.  Y. 
498.)  A  compromise  induced  by  lies,  acted,  actual,  or  expres- 
sion of  part  of  the  truth,  where  called  upon  to  speak,  will  not 
stand,  but  a  party  may  retain  what  he  may  receive  under  it 
and  sue  for  the  balance  justly  his  due.  {Gould  v.  Bank,  99 
N.  T.  333 ;  M.  E.  By.  Co.  v.  Jf.,  14  Abb.  N.  C.  226 ;  Almon 
V.  Hamilton,  100  K  Y.  526;  Boijd  v.  Foote,  5  Bosw.  110; 
Eerrick  v.  Ames,  8  id.  115  ;  A.B.N,  Co.  v.  Edson,  56  Barb. 
84;  Stryker  v.  Cassidy,  76  N.  Y.  50;  Story  on  Partnership 
[7th  ed.]  §  206;  Talcott  v.  Harris,  93  N.  Y.  567.)  Since  the 
claim  clearly  lacked  bona  fides  in  part  or  in  toto,  in  fact  or  in 
law,   which   was   put  forth  by   tlie   Banmms,   the   so-called 


^4  Waul  et  al.  v,  Babnum  et  al.  [Oct., 

Statement  of  case. 


compromise  falls  tlirough.  {Feeler  v.  Weber ^  78  K.  Y.  334 ; 
Story  on  Partnership,  §  203 ;  Stewart  v.  Ahrenfddt^  4  Denio, 
189 ;  Ormahy  v.  II<me^  54  Vt.  182.)  Since  the  Barnums 
parted  with  nothing  not  legally  the  plaintiffs,  as  a  considera- 
tion for  the  so-called  agreement,  and  in  making  the  credit 
in  question  plaintiffs  only  received  part  of  what  they  were 
legally  entitled  to,  that  entry  is  no  bar  to  a  further  credit 
by  this  court  upon  this  accounting  of  the  whole  sum  to 
which  plaintiffs  are  entitled,  and  is  no  bar  to  the  account- 
ing commencing  with  the  commencement  of  the  copart- 
nership. {Long  V.  Towl,  42  Mo.  545 ;  Mitchell  v.  Hawly^ 
4  Denio,  416 ;  Bunge  v.  Koop,  48  K.  Y.  225 ;  Fwnxham  v. 
a  Brian,  23  Me.  482;  HayneB  v.  Thof-n,  28  N.  H.  38; 
Alfrey  v.  R.  B,  Co,,  4  Allen  55 ;  Za?iff  v.  Johnson,  24 
N.  H.  302 ;  Wilhur  v.  Crane,  13  Pick.  284 ;  Sullivan  v. 
Collins,  18  Iowa,  228;  Kidder  v.  BlaJce,  45  N.  H.  530; 
MulhoUand  v.  Bartlett,  74  111.  58 ;  Foster  v.  Metts,  55  Miss. 
77 ;  Vanderhilt  v.  Schreyer,  91  N.  Y.  392 ;  Cahot  v.  Raskins, 
3  Pick.  92  ;  Famham  v.  Cornrs.,  20  Week.  Dig.  502 ;  Davison 
V.  Ford,  23  W.  Va.  617.)  There  is  enough  in  this  case  to 
fihow  that  this  pretended  compromise  was  executed  under 
duress  of  property  by  the  plaintiffs.  (29  Alb.  L.  Jour.  436  ; 
Knotts  V.  Prehle,  50  Dl.  226 ;  Headly  v.  HacUey,  50  Mich. 
43  ;  Schooley  v.  Mumford,  60  N.  Y.  498  ;  64  id.  521 ;  72  id. 
578 ;  Harmon  v.  Bingham,  12  id.  99  ;  Stanton  v.  Jerome,h^ 
id.  480 ;  Baldwin  v.  Steamship  Co.,  74  id.  125  ;  Carew  v. 
liutherford,  106  Mass.  12 ;  Shortwell  v.  Horton,  28  Ves.  373.) 
The  purchase  of  the  goods  on  three  years'  time  shows  that  the 
partnership  was  to  continue  three  years.  (Dixon  on  Partner- 
ship, 24-27.)  As  there  was  no  final  settlement,  it  was  neces- 
sary to  direct  an  accounting  from  the  beginning  as  to  all  the 
stocks  and  assets.  {Ring  v.  Leighton,  100  N..  Y.  387-389.) 
Where  there  is  any  mistake  or  omission,  or  fraud,  or  undue 
advantage,  by  which  an  accounting  is,  in  truth,  vitiated,  and 
the  balance  incorrectly  fixed,  a  court  of  equity  will  not  suffer 
it  to  be  conclusive  upon  the  parties.  (Story's  Eq.  Juris.  §  523 ; 
Fan\ham  v.  Brooks,  9  Pick.  212 ;    Banow  v.  Bhinlander^ 
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1  Johns.  Cli.  550 ;  Wheaton  v.  J/ay,  5  Ves.  26 ;  Baker  v. 
Spencer^  47  N.  Y.  562 ;  4  Cranch,  306 ;  King  v.  LeightoUy 
100  N.  Y.  387.)  As  there  was  no  settlement  of  the  copartner- 
sliip  affairs  between  the  copartners,  and  it  does  not  appear 
how  much  money  was  in  the  bank  when  the  copartnership  was 
dissolved,  or  how  much  the  Barnums,have  collected  on  firm's 
accounts  since  dissolution,  it  is  clear  that  the  plaintiffs  were 
entitled  to  the  interlocutory  decree.  (Story  on  Partnership 
[7th  ed.]  §§  206,  349.) 

Spencer  Clinton  for  respondent,  Edward  J.  Chatfield. 
The  claim  that  the  compromise  of  March  8,  1880,  was  sus- 
tained by  a  valid  consideration  is  not  borne  out  by  the  facts 
or  the  law.  {Ryan  v.  Ward^  48  N.  Y.  204 ;  Miller  v.  Coatea^ 
66  id.  609.)  The  statute  of  frauds  does  not  affect  the  ques- 
tion, as  the  contract  was  executed  at  the  time  of  the  alleged 
compromise,  and  the  right  of  the  parties  were,  at  that  time, 
fixed  by  the  partnership  agreement.  {Baxter  v.  West^  1  D.  &  S. 
173 ;  Williams  v.  Williams,  2  Ch.  294  ;  Burdon  v.  BarTais, 
4  De  G.,  F.  &  J.  47.) 

FoLLBTT,  Ch.  J.  The  order  of  the  General  Term  denying 
the  motion  for  a  new  trial  made  under  section  1001,  Code  of 
Civil  Procedure,  is  reviewable  by  this  court.  ( Walker  v. 
Spencer,  86  N.  Y.  162 ;  Raynor  v.  Raynor,  94  id.  248.)  But 
the  General  Term  could  not,  on  such  a  motion,  review  ques- 
tions of  fact,  and  only  the  questions  of  law  presented  by  the 
exceptions  can  l)e  considered  in  this  court.  {Raynor  v.  Raynor, 
94  N.  Y.  248,  252.) 

In  the  absence  of  fraud  or  duress,  a  settlement  of  a  disputed 
claim  preferred  in  good  faith  by  a  promisee  against  a  promisor, 
is  a  legal  consideration  for  a  promise ;  a^;id  the  fact  that 
the  promisor  had  a  legal  defense  to  the  claim  settled  is  no 
defense  to  an  action  on  the  new  promise.  {Riissell  v.  Cook, 
3  Hill  504 ;  Stewart  v.  Ahrenfeldt,  4  Denio  189  ;  Crans  v. 
Hunter,  2S  K  Y.  389;  White  v.  TToyt,  73  id.  505,  514,  515 ; 
Feeler  ▼.  Weher,  78  id.  334;  Dunham  v.  Griswold,  100  id. 
224 ;  CaUisher  v.  Bischoffsheim,  L.  R.,  5  Q.  B.  449 ;  Ockford 


96  Wahl  et  al.  v.  Barnum  et  al.  [Oct., 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

V.  Barelli,  25  Law  Times  504,  20  Week.  Rep.  116 ;  Miles  v. 
New  Zealand  etc.,  Co.,  32  Ch.  Div.  266.) 

The  cases  of  which  Ryan  v.  Ward  (48  N.  Y.  204)  is  a  type, 
holding  that  a  payment  by  a  debtor  of  a  less  sum  tkan  the 
amount  which  he  admits  to  te  justly  due  and  owing  by  him 
does  not  extinguish  the  debt,  though  the  creditor  agrees  to 
receive  the  less  sum  in  satisfaction,  are  not  in  conflict  with  the 
rule  above  stated.  There  is  a  great  difference  between  claims 
unliquidated  and  disputed,  and  those  which  are  liquidated 
and  undisputed.  A  compromise  which  is  suflScient  to  bar  an 
action  on  a  claim  within  the  first  class  often  being  quite  insuffi- 
cient to  bar  an  action  on  a  claim  within  the  second  class. 

The  law  regards  with  favor  and  seeks  to  uphold  settlements 
of  pending  or  threatened  litigations,  but  not  with  favor  an 
attempt  to  discharge  an  admitted  debt  by  payment  of  a  part 
of  it.  There  is  no  doubt  about  the  rule  above  stated  being 
firmly  established  in  the  law  of  this  state ;  but  the  important 
question  is,  whether  the  settlement  of  March  8, 1880,  is  within 
the  rule.  The  transaction  was  not  an  executed  settlement  of 
one  or  more  disputed  claims  by  which  the  claimant 
surrendered  or  released  his  demands  in  consideration  of  the 
payment  of  a  sum  agreed  on  or  upon  the  promise  of  future 
payment  of  the  sum  agreed  on.  In  the  absence  of  duress,  fraud 
or  mistake,  an  account  stated  by  partners  between  themselves 
will  not  be  opened  and  investigated  in  an  action  for  an 
accounting  (Story  on  Part.,  §  206 ;  Lind.  on  Part.  [5th  Eng. 
ed.]  512;  Pilling  v.  PiUing,  3  De  G.,  J.  &  Sm.  162; 
Coventry  v.  Barclay,  id.  320.)  But  the  controversy  settled 
March  8,  1880,  did  not  relate  to  the  accounts  between  all  or 
any  of  the  parties  to  this  action,  as  partners ;  the  question 
debated  and  settled  was,  had  Theodore  D.  Barnum  and  the 
respondents  been  partners  since  June  24,  1879,  and  each 
entitled  to  a  fifth  of  the  profits  ?  They  finally  agreed,  in  con- 
sideration of  being  credited  with  $3,000  each  and  of  the  future 
partnership,  that  no  partnership  had  previously  existed. 

This  contract  is  supported  by  a  valid  consideration.  The 
partnership    which     the    court    found    then    existed,  and 
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which,  by  agreement,  was  to  continue  for  more  than  a  year, 
rested  only  on  an  oral  contract,  and  either  partner  had  a  right 
to  terminate  it  at  will. 

A  contract  forming  a  partnership  to  be  continued  beyond 
one  year,  is  within  the  section  of  the  statute  of  frauds  which 
provides  that  every  agreement  which  by  its  terms  is  not  to  be 
performed  in  one  year  from  the  making  thereof,  is  void  unless 
it  is  in  writing,  and  a  partnership  so  formed  is  a  partnership 
at  wiU.  {Morris  v.  Peclham,  51  Conn.  128;  Williams  v. 
Janes  J  5  B.  ife  C.  108 ;  Jones  v.  Mc  Michael^  12  Rich.  Law^ 
176;  Essex  v.  Essex,  20  Beav.  442;  Burdon  v.  BarkuSy 
3  Giff.  412;  4  DeG.,  F.  &  J.  42,  47  and  50;  Eeed's  Stat. 
Fr.  §  191 ;  Lind.  on  Part.  [5th  Eng.  ed.]  80,  81.) 

We  have  not  been  referred  to  any  case  in  this  state  wherein 
this  proposition  has  arisen  and  has  been  decided.  In  Smith  . 
V.  Tarlton  (2  Barb.  Ch.  336),  the  parties,  by  an  oral  contract, 
entered  into  and  agreed  to  continue  in  partnership  for  three 
years.  Before  the  expiration  of  the  tune  limited  two  of  the 
partners  filed  a  bill  against  the  third  partner,  alleging  that 
the  partnership  property  had  been  sold  and  tlie  partnership 
dissolved  by  mutual  consent,  and  that  the  defendant  had  mis- 
applied the  funds  of  the  firm.  An  accounting  and  an  injunc- 
tion pendente  lite  was  prayed  for.  An  injunction  was  granted 
on  the  bill  which  the  defendant  moved,  on  the  bill,  to  vacate, 
but  the  motion  was  denied,  the  chancellor  saying : 

"  This  was  not,  as  the  counsel  supposes,  an  agreement  which 
was  not  to  be  performed  within  one  year,  so  as  to  require  it 
to  be  in  writing,  under  tlie  statute  of  frauds.  But  it  was  the 
formation  of  an  immediate  partnership  between  the  parties, 
which  partnership  was  to  continue  three  years,  unless  sooner 
dissolved  by  the  consent  of  such  parties.  In  this  state  no 
written  articles  are  necessary  to  constitute  a  copartnership 
which  is  to  take  effect  immediately,  although  a  written  agree- 
ment might  be  necessary  to  bind  the  parties  to  enter  into  a 
future  copartnership  to  commence  after  the  expiration  of  a, 
year." 
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In  National  Bank  v.  Van  Derwerker  (74  N.  Y.  234,  239), 
it  was  said  :  "  But  as  to  partnerships,  although  to  endure  for 
a  longer  period  than  a  year,  it  has  been  held  that  they  are  not 
within  the  statute  of  frauds."  {Smith  v.  Tarlton^  2  Barb. 
Ch.  336.)" 

In  the  first  case  the  complainants  alleged  that  the  partner- 
ship property  had  been  sold  and  the  firm  dissolved  Ijy  mutual 
consent,  which  was  not  denied.  The  question  whether  a  part- 
nership to  continue  more  than  one  year,  formed  by  an  oral 
contract,  was  determinable  by  tlie  will  of  either  party,  was 
not  in  the  case.  The  second  case  did  not  arise  between  part- 
ners, but  was  an  action  brought  against  the  shareholders 
in  a  joint-stock  association,  which  existed  under  an  oral  con- 
tract, to  recover  the  amount  due  upon  executions  against 
the  association,  which  had  been  returned  unsatisfied.  It 
was  held  that  the  fact  that  the  association  existed  under  an 
oral  contract  was  not  a  defense  in  favor  of  the  shareholders 
and  against  a  creditor  of  the  association.  The  remark 
quoted  was  made  while  discussing  the  liability  of  the  share- 
holders and  cannot  be  regarded  as  a  determination  of  the 
question. 

An  oral  contract,  invalid  by  the  statute  of  frauds,  because 
by  its  terms  it  is  not  to  be  performed  within  one  year  from 
the  making  thereof,  is  not  validated  by  part  performance. 
{Billington  v.  Cahill^  51  Ilun,  132  )  To  hold  that  part  per- 
formance is  performance  would  be  a  nullification  of  the  statute 
The  agreement  of  ]March  8,  18S0,  cannot,  under  the  facts 
found,  be  avoided  for  fraud  or  duress.  It  is  not  found  that 
the  position  of  Stephen  O.  and  Theodore  D.  Barnum,  that  no 
legal  partnership  existed,  was  taken  in  bad  faith.  There  is 
no  finding  that  the  Barnunis  made  false  representations 
or  concealed  any  facts  ;  on  the  other  hand,  it  appears  that  all 
of  the  facts  now  known  were  then  known  to  the  respondents. 
Duress  2><?r  mtnas  miiJ:lit  be  implied  from  the  seventeenth  and 
eighteenth  findings  of  fact  contained  in  the  decision  signed, 
but  for  the  finding,  made  on  the  request  of  the  appellants, 
*^  that  the  plaintiffs  consulted  counsel  in  the  matter  (the  settle- 
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ment  of  March  8,  1880),  and  were  not  ignorant  of  their  riglits, 
if  any,  nor  under  duress."  When  findings  of  facts  are  so 
inconsistent  that  they  cannot  be  reconciled,  those  which  are 
the  most  favorable  to  the  appellant  are  controlling  on  the 
appellate  courts.  {Redfidd  v.  Redfield,  110  N.  Y.  671 ; 
Bennett  v.  Bates^  94  id.  354 ;  Bonnell  v.  Griswold^  89  id. 
122 ;  Schwinger  v.  Raymond,  83  id.  1 92.) 

The  facts  found  by  the  trial  court  are  insufficient  to  support 
its  decision  that  the  oml  compromise  of  March  8,  1880,  '*  was 
without  any  good  consideration,  and  was  null  and  void." 

The  order  and  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Potter,  J.  (dissenting).  The  interlocutory  judgment  in 
this  case  is  based  upon  the  want  of  a  legal  consideration  to 
support  the  second  agreement  of  copartnership,  or,  as  it  is 
called  for  convenience  in  the  briefs  of  counsel,  the  compromise 
agreement.  If  the  compromise  agreement  is  held  valid,  the 
accounting  should  not  extend  beyond  its  date.  If  held  invalid, 
the  accounting  should  extend  to  the  24th  of  June,  1879,  the 
date  of  the  first  agreement  of  copartnership. 

The  question  first  to  be  considered  upon  this  appeal  is 
whether  there  is  a  valid  consideration  to  support  the  compromise 
agreement.  And,  secondly,  if  there  is  a  want  of  such  consid- 
eration, are  the  findings  sufficient  in  substance  and  form  to 
support  the  determination  based  upon  the  want  of  such 
consideration  ? 

It  is  elementary  law,  that  an  adequate  consideration  is 
essential  to  the  binding  force  of  a  contract,  whatever  may 
be  the  form  or  the  subject  of  the  contract.  Whether 
the  contract  is  original,  creating  a  status  or  condition  of 
things  that  did  not  before  exist,  or  whether  it  is  second- 
ary, changing  the  condition  of  things  created  by  a  former 
or  existing  contract,  a  consideration  is  as  necessary  to 
the  secondary  as  to  the  primary  contract.  Hence  a  later  con- 
tract, having  precisely  tlie  elements  of  a  former  contract,  is 
invalid  and  incapable  of  enforcement,  for  the  reason  that  it 
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has  no  consideration.  It  becomes  necessary,  therefore,  to 
analyze  these  two  contracts  of  partnersliip  and  learn  just 
what  each  contained,  in  order  that  we  may  see  whether 
the  party,  who  is  alleged  to  have  relinquished  or  modi- 
fied a  right  or  advantage  that  he  had  under  the  first, 
did  so  upon  a  good  consideration.  If  he  has  not,  and 
could  not  by  a  possibility  derive  any  benefit  from  the 
rehnquishment,  there  is  no  binding  relinquishment,  and  he 
may  still  assert  and  maintain  all  the  terms  and  rights  to 
which  he  was  entitled  under  the  former  agreement,  and  the 
former  agreement  is  the  only  obligatory  agreement  between 
the  parties. 

Now,  what  were  the  rights  of  the  parties  under  the  former 
agreement  of  partnership,  and  which  of  them  has  been 
changed  by  the  latter  and  what  was  the  consideration  for  the 
change  ?  This  is  the  true  test  of  all  contracts,  and,  that,  too, 
quite  aside  from  duress  or  fraud.  Whether  or  not  the  agree- 
ment was  voluntary  only  goes  to  the  state  of  mind  of  one  of 
the  contracting  parties,  and  has  reference  to  the  competency 
of  the  party  to  make  a  binding  contract. 

And  so  fraud  in  the  making  of  a  contract  will  justify  a 
rescission,  without  regard  to  the  consideration.  The  element  of 
fraud  in  a  contract  may,  and  often  does,  have  more  relation  to 
the  state  of  mind  which  the  fraud  has  induced  in  one  of  the 
contracting  parties  than  the  value  of  the  consideration. 

But,  in  my  apprehension  of  this  case,  there  was  a  total  and 
palpable  want  of  a  legal  consideration  moving  the  plaintiffs 
to  the  making  of  the  second  contract  of  copartnership. 

The  copartnership  had  been  agreed  upon  verbally  in  every 
detail  and  particular.  The  parties  had  entered  upon  its  per- 
formance, and  continued  to  do  so  from  June,  1879,  to  Febru- 
ary, 1880,  in  which  time  the  copartnership  had  made  $60,000, 
and  had  estabUshed  a  lucrative  and  promising  business,  with 
ample  credit  and  cash  to  continue  it,  when  the  defendant 
Theodore,  for  the  first  time,  soon  to  be  followed  by  his  father 
in  the  assertion,  pretended  that  there  had  been  no  partnership, 
and  that  the  plaintiffs  were  not  entitled  to  share  in  the  profits 
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earned  for  the  reason  that  written  articles  of  copartnershi]) 
had  not  been  signed,  and  the  plaintiffs  had  not  paid  the  sums 
they  were  to  contribute.  The  hoUowness  of  these  reasons  is 
manifest  from  the  evidence  and  the  findings,  that  S.  O. 
Barnum,  who  was  not,  and  was  not  to  be,  a  partner,  was  to 
procure  the  articles  of  copartnership  to  be  drawn  by  his 
brother-in-law  in  Utica,  at  some  future  time,  and  that  when 
they  were  prepared  they  were  never  signed  by  defendants 
Theodore  and  Chatfield  or  presented  to  the  plaintiffs,  signed 
by  Theodore  and  Chatfield,  with  a  request  or  requirement  that 
the  plaintiffs  should  sign  them. 

And  as  to  paying  in  the  capital  to  be  contributed,  it  was  to 
be  done  when  required  of  the  plaintiffs  and  Chatfield,  and 
that  of  Chatfield  was  to  be  furnished  him  by  defendant  S.  O. 
Barnum :  and  the  same  was  never  furnished  him  or  offered  to 
be  furnished  him  by  Stephen. 

The  terms  of  the  new  partnership  were  precisely  the  terms 
of  the  old  copartnership,  except  that  the  copartnership  was  to 
date  from  the  10th  day  of  January,  1880,  the  day  of  the  com- 
pletion of  the  inventory,  showing  that  there  had  been  made 
in  the  copartnership  business  $60,000,  instead  of  the  24th  of 
June,  1879,  the  day  the  copartnership  was  entered  into,  and, 
of  course,  before  any  profits  had  been  made.  It  is  true  the 
plaintiffs  were  credited  upon  the  books  containing  the  copart- 
nership accounts  the  sum  of  $3,000. 

But  they  were  each  entitled  to  be  paid  or  to  be  credited 
upon  the  same  books  the  sum  of  $12,000,  the  share  of  each  of 
them  in  the  profits  of  $60,000. 

This  is  a  case  where  a  party  has  received  a  smaller  instead  of 
a  larger  sum,  undoubtedly  his  due,  and  now  it  is  sought  to  be 
maintained  that  the  smaller  sum  paid  and  satisfied  the  larger 
sum.  This  is  not  like  the  case  of  disputed  or  forgotten  or 
erroneous  items  of  claims  and  counter-claims,  and  of  sums 
which  affect  and  change  amounts  or  aggregations.  There  is 
and  can  be  in  this  case  no  doubt  or  difference  of  opinion  or 
honest  dispute  al)Out  the  amounts  or  nature  or  character  of 
these  two  sums. 
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Tliey  are  known  and  fixed  at  $3,000  as  the  smaller  sum  and 
$12,000,  at  least,  as  the  larger  sum.  All  the  facts  and  elements 
resulting  in  those  two  sums  of  money,  or  in  anywise  relating 
to  them,  were  fixed  unalterably  and  were  known  perfectly,  anrf 
so  were  incapable  of  misapprehension  by  the  parties. 

Now,  as  I  apprehend  the  law  in  relation  to  the  considera- 
tion essential  to  compromise  or  substituted  agreements,  there 
must  be  some  material  element  of  doubt,  and  that  both  parties 
are,  or  the  promisee,  at  least,  is  acting  in  good  faith  in  respect 
to  such  doubtful  element.  I  will  not  stop  to  give  the  facts, 
but  8inii)ly  the  language  employed  by  the  judges  in  their 
opinions  in  a  few  leading  cases  involving  the  question  of  con- 
sideration in  this  class  of  contracts.  "  The  compromise  of  a 
claim  wholly  destitute  of  color  or  foundation,  or  not  made  in 
good  faith,  is  not  a  good  consideration  for  an  agreement."  If 
it  appear  that  the  party  knew  that  the  claim  made  (and 
compromise)  was  groundless  or  fictitious"  {Fester  v.  Weber j 
78  X.  Y.  334,  336,  338),  "the  claim  must  be  a  doubtful  one." 
(  White  V.  Iloj/t^  73  N.  Y.  505.)  Judge  Rugeb  quotes,  with 
approval,  and  applies  to  the  case  then  under  consideration,  in 
Vanderbilt  v.  Schreyer  (91  X.  Y.  401),  the  rule  as  stated  by 
Pollock,  that  '*  neither  the  promise  to  do  a  thing,  nor  the 
actual  doing  of  it,  will  be  a  good  consideration  if  it  is  a  thing 
which  the  party  is  bound  to  do  by  the  general  law,  or  by  a 
suhsisting  contract  with  the  otlier lyartyP  He  also  quotes  the 
rule,  as  stated  by  Parsons  on  Contracts  (vol.  2,  437) :  "  Nor  is  the 
performance  of  that  which  the  party  was  under  a  previous 
valid  legal  obligation  to  do  a  suflicient  consideration  for  a  new 
contract."  And  Judge  Euger,  in  his  opinion,  cites  numerous 
cases  illustrating  the  rule.  {Croshj  v.  Wood^  6  X.  Y.  369; 
Bartlett  v.  Wyman,  14  Johns.  260 ;  Ayres  v.  (7.  7?.  /.  tfe 
P.  R,  Co,,  52  Iowa,  478 ;  Conover  v.  StillweU,  34  X.  J.  L.  54 ; 
lieynoldn  v.  Sugent,  25  Ind.  328;  Harris  v.  Carter^ 
3  E.  &  B.  559 ;  Stilk  v.  Myricl',  2  Camp.  317,  and  several 
additional  cases)  "It  is  essential  that  the  claim  be  sustain- 
able at  law  or  in  e(][uity,  or  at  least  that  it  be  doubtful  either 
in  its  right  or  amount. ^^     (Sullivan  v.  Collins^  18  Iowa,  228.) 
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"  The  surrender,  forhearance  or  assignment  of  a  claim  having 
no  legal  validity  is  not  a  sufficient  consideration  for  a 
promise."  {Kidder  v.  Blake^  45  N.  H.  530.)  If  we  have 
reference  to  the  cases  cited  by  the  appellant,  we  find  those 
cases  contain  tliQ  same  essential  qualities  in  the  consideration 
to  support  a  compromise  agreement.  In  MUea  v.  Estate  CoTn- 
party  (L.  R.,  32  Ch.  Div.  266),  Cotton,  L.  J.,  uses  this  language : 
"  Now,  what  I  understand  to  be  the  law  is  this,  if  there  is,  in 
fact,  a  serums  claim  honestly  made^  the  abandonment  of  the 
claim  is  a  good  consideration  for  a  contract.  Now,  by 
"honest  claim"  I  think  is  meant  this,  "that  a  claim  is  honest 
if  the  claimant  does  not  know  facts,  or  does  not  know  that  his 
claim  is  unsubstantial,  or  if  he  does  not  know  facts,  to  his 
knowledge,  unknown  to  the  other  party,  which  show  that 
his  claim  is  a  bad  one."  Cockburn,  C.  J.,  says  in  CMisher 
V.  Bischoffsheim  (L.  R.,  5  Q.  B.  449) ;  "  If  he,  hona  fide^ 
believes  he  has  a  fair  chance  (of  sustaining  his  claim),  then 
his  forbearance  (or  surrender  or  abandonment  of  his  claim,  or 
a  portion  of  it)  will  constitute  a  good  consideration." 

It  seems  to  me  it  would  be  altogether  unreasonable  to  argue, 
in  view  of  the  evidence  and  tlie  findings  in  this  case,  that  the 
Bamums  made  this  claim  honajide,  or  could  have  entertained 
an  honest  belief  that  there  had  not  been  a  partnership  existing 
between  them  and  the  plaintiff  from  June  24, 1879,  and  while 
these  profits  were  being  earned,  and  down  to  the  time  of  their 
discovery  of  the  sixty  thousand  profits  in  January  and  Febru- 
ary, 1880,  and,  therefore,  such  a  belief  could  not  constitute  a 
valid  and  legal  consideration  for  the  substituted  or  compromise 
agreement.  Nor  can  I  see,  in  view  of  the  evidence  and  find- 
ings in  it,  either  made  or  possible  to  be  made,  that  any  other 
consideration  for  the  support  of  the  second  agreement  can  be 
extracted. 

If  it  should  be  argued  or  insisted  that  this  verbal  agreement 
of  copartnership  for  three  years  was  void  under  the  statute  of 
frauds,  it  might  be  effectually  answered  that  that  was  not  the 
point  of  controversy  or  difference  that  arose  between  these 
parties,  and  is  not  the  question  upon  this  appeal.    Assuming, 
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for  the  purpose  of  considering  such  contention  upon  the  part 
of  the  defendants,  tliat  a  verbal  contract  of  copartnership 
beyond  one  year  is  void  and  incapable  of  enforcement,  that 
has  nothing  to  do  witli  this  case.  This  case  concerns  a  verbal 
contract  made  and  actually  executed  from  June  to  the  suc- 
ceeding February,  and  the  fruits  and  results  of  the  executed 
agreement.  If  the  plaintiffs  in  this  case  were  seeking  to 
enforce  the  continuance  of  the  first  copartnership,  that  ques- 
tion would  be  before  us,  and  there  are  some  quite  authoritative 
decisions  that  would  seem  to  support  such  a  contention  upon 
the  part  of  the  plaintiffs.  {Ndt.  Bk.  of  SchuylerviUe  v.  Van- 
derwerher,  74  N.  Y.  224.) 

But  that  case  is  not  here,  and  we  need  not  discuss  it.  Wliat 
we  are  called  upon  to  dispose  of  there  is  no  legal  question 
about,  and  that  is,  that  an  executed  partnership,  or  one  in  pro- 
cess of  execution,  is  valid,  so  far  as  executed,  and  confers  the 
rights  wliich  are  under  consideration  in  this  case.  It  is  very 
manifest  that  it  was  not  the  question  whether  or  not  a  copart- 
nership existed  between  these  parties,  and  if  not,  the  desire 
to  form  one,  that  gave  rise  to  this  controversy,  but  it  was  how 
this  large  amount  of  profits  should  be  divided^  and  the  denial 
of  the  partnership  was  the  means  to  that  end. 

If  it  shall  be  said  that  the  plaintiffs  made  this  second  agree- 
ment because  there  was  a  doubt  about  the  legal  continuance 
of  the  first  agreement,  it  may  be  replied  that  the  second  agree- 
ment did  not  cure  the  defects  of  the  old,  for  the  second 
agreement  was  not  in  writing,  and  so  was  terminated  by 
Theodore  the  same  as  the  first  when  it  suited  his  pleasure 
so  to  do. 

And  so  of  the  other  pretext  of  the  Barnums  for  the  failure 
of  the  first  agreement,  viz.,  the  delay  of  plaintiffs  in  paying 
into  the  firm  the  portions  of  capital  that  they  had  agreed  to 
pay.  There  was  delay  and  failure,  in  respect  to  those  pay- 
ments by  plaintiffs,  after  making  the  second  agreement,  and 
the  defendant  Chatfield,  who  was  to  have  been  furnished 
under  the  first  agreement  with  $5,000  by  defendant  S.  O.  Bar- 
num,  never  put  in  anything  toward  the  capital  except  the 
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credit  of  the  $3,000  upon  the  occasion  of  tlie  foniiation  of 
the  second  partnership.  Mv  conclusion  is  that  there  was  no 
valid  and  legal  consideration  to  support  the  compromise 
agreement. 

The  remsdning  consideration  in  this  case  is  whether  the 
findings  are,  or  can  be,  made  within  the  settled  rules  of  prac- 
tice sufficient  to  support  tlie  judgment  and  order  appealed 
from.  We  may  here  properly  remark  that  it  should  not  be 
the  disposition  of  courts  to  allow  a  mere  technical  rule  of 
practice  to  delay  for  a  long  time  or  to  defeat  the  accomplish- 
ment of  justice  between  litigants.  The  trial  court  found  from 
the  evidence  all  the  facts  relating  to  the  formation,  terms  an.d 
execution  of  the  first  agreement  of  copartnership,  and  the 
court  also  found  all  the  facts  relating  to  the  second  agreement 
of  copartnership,  and  found,  as  a  conclusion  of  law  from  the 
facte  so  found,  that  the  second  agreement  was  void  for  want 
of  a  vaUd  and  legal  consideration.  It  seems  to  nie  there  is 
necessarily  involved  in  the  findings  made  the  finding  of  the 
absence  of  any  element  which  could  constitute  a  valid  con- 
sideration for  the  alleged  compromise.  Such  as  that  there 
was  a  doubtful  claim  presented  by  the  defendants  to  the 
plaintiffs,  or  that  there  was  an  honest  and  bojia  fide  claim,  or 
the  belief  in  such  a  claim,  on  the  part  of  the  defend.ants,  or 
that  the  defendant  did  not  know  that  their  claim  was  ground- 
less or  fictitious.  If  the  defendants  had  a  doubtful  claim,  or 
the  defendants  believed  thev  had  a  claim,  or  honestly  and  in 
good  faith  put  forward  a  doubtful  or  any  claim,  and  abated 
anything  therefrom  in  forming  the  second  agreement,  that^  as 
matter  of  law,  would  have  constituted  a  sufficient  consideration 
for  the  compromise  agreement.  The  conclusion  of  the  trial 
court,  that  there  wtis  no  consideration,  necessarily  negatives  or 
is  a  finding  that  none  of  those  elements  or  essentials  to  a  good 
consideration  existed  in  fact. 

If  the  defendants  desired  a  specific  finding  that  any  of 
those  elements  of  a  good  consideration  existed  as  a  matter  of 
fact,  they  should  have  requested  a  specific  finding  in  that  regard, 
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but  they  failed  to  do  so  and  they  cannot  now  be  heard  to- 
complain.  It  cannot  be  a  reasonable  rule  or  requirement  when 
a  court  has  found  all  the  facts  requested,  or  facts  sufficient  to 
justify  its  conclusions  of  law,  that  it  should  be  required,  and 
without  a  request  therefor,  to  write  out  a  finding  or  a  special 
plea  or  an  argument  of  nice  distinction  wherein  the  evidence 
or  the  reasoning  failed  to  sustain  tlie  contention  of  the  unsuc- 
cessful party. 

It  seems  to  me  very  plain  that  the  evidence  in  this  case  is 
ample  to  justify  a  finding  that  none  of  those  essentials  of  a 
valid  consideration  existed,  and  where  that  is  the  case  and 
a  specific  finding  is  necessary  to  support  the  judgment,  and  no- 
request  was  made  therefor,  resort  may  be  had  to  the  evidence 
for  the  purpose  of  sustaining  the  judgment.  {Everson  v. 
City  of  Syr  dense  ^  100  N.  Y.  577-584 ;  Mfwres  v.  Townaliendy 
102  id.  387 ;  Grant  v.  Morse,  22  id.  323 ;  Oherlander  v. 
Spiess^  45  id.  175,  and  cases  there  cited.) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur  with  Follett,  Ch.  J.,  except  Potteb,  J.,, 
dissenting. 

Judgment  reversed. 


iS^W        Henry   E.  Weed,  Appellant,  v.  London   and   Lancashire 

^~~^  Fire  Insurance  Company,  Respondent. 

n«  105 

132    384, 

n6~i(»|         Defendant  on  January  13,  1882,  issued  a  policy  insuring  the  "  estate  of 
^^  ^^'  O.  Richards  "  on  building  and  machinery,  loss,  if  any,  payable  to  plaintiff, 

141   2^  "  mortgagee,  as  his  claim  may  appear. "  One  of  the  conditions  of  the  policy 

was,  that  "  if  the  interest  of  the  insured  in  the  property  be  any  other  than 
the  entire,  unconditional  and  sole  ownership  of  the  property  for  the  use 
and  benefit  of  the  insured  *  *  *  it  must  be  so  represented  to  the 
company  and  so  expressed  in  the  written  part  of  this  policy,  otherwise 
the  policy  shall  be  void."  Richards  was  the  owner  of  the  property  in 
his  lifetime  and  executed  the  mortgage  to  plaintiff;  thereafter  he  executed 
and  delivered  a  deed  thereof  to  S.  in  trust,  to  sell  the  same  and  dis- 
tribute the  proceeds  among  his  (Richards)  creditors,  and  reconvey  the 
balance,  if  any,  to  him,  his  heirs  or  legal  representatives.     Richards 
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died  intestate  and  insolvent  in  1879,  leaving  descendanta.  Defendant*a 
agent,  who  issued  the  policy,  did  not  know  of  the  trust  deed  to  S.  In 
February,  1882,  the  property  was  destroyed  by  fire  and  one  R.,  an 
insurance  adjuster  in  the  employ  of  defendant,  had  thereafter,  as  the 
referee  found,  **  entire  charge  of  the  loss,"  and  he,  with  knowledge  of 
the  deed  to  8.,  entered  into  negotiations  with  plaintiff  respecting  the 
proofs  of  loss  filed  by  him,  and  pointed  out  certain  defects  therein, 
inducing  plaintifts  to  believe  that  if  further  proofs  were  made  the  loss 
would  be  adjusted  and  paid.  Additional  proofs  were  subsequently  fur- 
nished and  received  by  R.  In  an  action  upon  the  policy,  ?ield,  that  the  use 
of  the  words  "  estate  of  O.  Richards  "  was  not  a  waiver  of  the  condition 
as  to  ownership;  that  they  meant  those  succeeding  to  Richards' title  upon 
his  death;  that  said  condition  was  precedent  to  the  attaching  of  the  risk, 
and  as  said  estate  had  no  title  when  the  policy  was  issued,  which  fact 
was  not  communicated  to  defendant,  the  condition  was  broken  at  the 
moment  the  policy  was  delivered  and  the  insurance  void;  that  the  negotia- 
tion with  R.  did  not  constitute  a  waiver  of  the  condition,  as  he  was  not  a 
general  agent  or  ofilcer  of  defendant,  but  a  special  agent,  with  authority 
limited  to  ascertaining  and  adjusting  the  loss;  that  his  knowledge  of 
any  defect  in  the  title  was  not  imputable  to  defendant;  and  that  as 
there  was  no  evidence  that  defendant  ever  recognized  the  validity  of  the 
policy  after  its  forfeiture,  plaintiff  was  not  entitled  to  recover. 
To  establish  a  waiver  of  a  forfeiture  in  a  policy  of  insurance  the  proof 
must  show  a  distinct  recognition  of  the  validity  of  the  policy  after  a 
knowledge  of  the  forfeiture  by  the  person  by  whom  it  is  claimed  such 
forfeiture  was  waived, 

(Argued  June  5,  1889;  decided  October  8,  1889.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  the  first  Tues- 
day of  May  1886,  which  reversed  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  a  referee,  and  directed  a 
new  trial. 

The  action  was  upon  a  poUcy  of  insurance  against  fire,  upon 
a  grist-mill  and  machinery,  issued  January  13, 1882,  which  pur- 
ported to  insure  "Estate  of  O.  Richards"  and  was  made  pay- 
able to  the  plaintiff,"  mortgagee,  as  his  claim  may  appear." 

Orson  Richards  in  his  lifetime  was  the  owner  of  the 
property  in  question.  Having  mortgaged  it  to  the  plaintiff, 
he  and  his  wife,  in  May,  1875,  executed  and  delivered  to  Dean 
Sage,  of  the  city  of  Brooklyn,  a  deed  therefor,  in  trust  to  sell 
the  same  and  distribute  the  proceeds  of  such  sale  pro  raUi 
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among  the  creditors  of  said  Richards,  and  providing  that  the 
residue  of  said  proceeds,  after  the  payment  of  the  debts,  should 
be  recon  veyed  to  said  Richards  or  to  his  heirs  or  legal  representa- 
tives. Richards  died  intestate  and  insolvent  in  September, 
1879,  leaving  a  widow  and  three  children.  The  property  was 
destroyed  by  fire  February  4,  1882. 

The  policy  in  suit  was  issued  by  an  agent  named  Ketcham, 
who  resided  a  few  miles  from  the  mill,  and  who  had  known 
Richards  in  his  lifetime,  and  knew  that  he  had  failed  and 
knew  of  his  death.  He  did  not  know  of  the  trust  deed  to 
Sage.  He  learned  of  the  loss  within  twenty -four  hours  after 
the  fire  and  immediately  notified  the  defendant  by  telegram. 
After  the  fire  one  J.  H.  Rice,  an  insurance  adjuster,  acted  for 
the  defendant  in  the  matter  of  the  loss.  He  testified  that  he 
had  "  entire  and  sole  charge  of  the  loss  from  a  day  or  two 
after  the  fire  until  the  suit."  The  policy  required  that 
immediate  notice  of  loss  should  be  given  by  the  insured  to  the 
company  or  its  agents,  and  that  proofs  of  the  loss  should  be 
delivered  within  fourteen  days  after  the  fire.  No  notice  of 
the  loss  was  given  to  the  company  other  than  that  sent  by 
telegram  by  Ketcham.  Proofs  of  loss  were  served  on  the 
company  on  February  twenty-fourtli,  twenty  days  after  the 
fire,  and  were  retained  by  them  until  April  twenty-second. 
On  that  day  Rice,  in  response  to  a  request  from  the  plaintiff 
for  payment,  wrote  to  him  stating  the  proofs  were  not  in 
conformity  to  the  requirements  of  the  policy,  and  pointing 
out  defects,  and  among  others,  that  it  was  not  shown  that  the 
Richards  estate  had  title  to  the  property  destroyed.  Negotia- 
tions were  thereupon  had  in  respect  to  additional  proofs,  and 
subsequently  other  and  additional  proofs  were  furnished. 
The  policy  contained  other  conditions  to  the  effect  that  ''  if 
the  interest  of  the  insured  in  the  property,  whether  as  owner, 
trustee  *  *  *  or  otherwise,  be  not  truly  stated  in  this 
poUcy,  then  in  every  such  case  this  policy  shall  be  void.  If 
the  interest  of  the  insured  in  the  property  be  any  other  than 
the  entire,  unconditional  and  sole  ownership  of  the  property, 
for  the  use  and  benefit  of  the  assured,  it  must  be  so  represented 
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to  the  company  and  so  expressed  in  the  written  part  of  the 
policy,  otherwise  the  policy  shall  be  void." 

The  referee  found  as  facts,  that  Rice  was  informed  and 
knew  of  the  Sage  deed,  and  understood  the  facts  concerning 
the  title  to  the  property,  and  that  in  conducting  the  negotiations 
in  reference  to  additional  proofs  of  loss  he  induced  the  belief 
that  the  loss  would  be  paid  if  such  proofs  were  furnished. 
He  decided,  as  conclusions  of  law,  that  notice  of  loss  was  given 
indue  time,  and  service  of  proofs  within  fourteen  days,  as 
required  by  the  policy,  was  waived.  That  by  the  use  of  the 
indefinite  phrase,  "  estate  of  Richards,"  the  defendant  intended 
to  and  did  waive  the  condition  relating  to  sole  and  entire 
ownership ;  and  having,  through  its  agent  Rice,  knowledge  of 
the  condition  of  the  title,  it  did  by  his  acts  subsequent  to  the 
fire  waive  any  defense  based  upon  the  breach  of  the  condition 
of  the  poUcy  in  reference  thereto. 

G.  B.  Wellington  for  appellant.  The  referee's  findings  of 
fact  are  conclusive.  (Code,  §§  992,  993;  Newell  v.  Doty^ 
33  N.  Y.  93 ;  Wwrd  v.  Craig,  87  id.  557 ;  Crawford  v. 
Everson,  68  id.  624;  Brush  v.  Lee,  1  Trans.  App.  ^Q,) 
The  expression  "estate  of  O.  Richards,"  defines  the  thing 
owned,  not  the  owner.  {Trowbridge  v.  Horan,  78  N.  Y. 
442;  Ilaight  v.  Mayor,  etc.,  99  id.  284;  Clinton  v.  //. 
Im,  Co.,  45  id.  460;  Ilerkiiner  v.  Rice,  27  id.  163; 
Van  Schmck  v.  N.  F.  Ins.  Co.,  68  id.  434 ;  Woodruff  v. 
/.  F.  Ins.  Co.,  83  id.  133;  Stein  v.  N.  F.  Ins.  Co.,  89 
id.  316  ;  Sa/oage  v.  H.  Ins.  Co.,  52  id.  502.)  No  title  passed 
to  the  trustee,  and  at  the  death  of  Orson  Richards  his  heirs 
inherited  the  land,  and  the  leffal  title  at  the  time  of  the  insur- 
ance was  in  them.  {Coke  v.  PUitt,  98  N.  Y.  38 ;  3  R.  S.,  chap.  1 , 
§§  55,  58,  59.)  If  the  policy  was  invalid,  then  its  invalidity 
was  waived.  {Titus  v.  G.  F.  Ins.  Co.,  81  N.  Y.  419  ;  Brink 
V.  //.  Ins.  Co.,  80  id.  108  ;  Van  Allen  v.  F.  J.  S.  Ins.  Co., 
10  Hun,  397;  72  N.  Y.  604;  Savage  v.  //.  I.  Ins.  Co.,  52  id. 
502 ;  Cone  v.  N.  Ins.  Co.,  60  id.  679 ;  Herkimer  v.  Eicey 
27  id.  163;  Cowen  <fe  Hill's  Notes,  part  1,  chap.  9,  p.  458; 
Hume  V.  Long,  6  Monroe,  116, 119  ;  Covert\.  Gray,  34  How. 
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Pr.  455.)  Weed's  claim  was  provided  for  in  whatever 
condition  it  might  be.  {Thompson  v.  Bank  of  B.  JV,  A.y 
82  N.  Y.  7 ;  Bumap  v.  Nat,  Bank  of  Potsdam^  96  id.  131 ; 
E.  C,  F.  Co,  V.  Ilersee^  103  id.  27 ;  Linderman  v.  Farquhar- 
seuy  101  id.  437.)  If  there  was  a  failure  to  comply  with  the 
terms  of  the  policy,  as  to  notice  of  loss,  the  defect  was  waived. 
{Hermann  v.  iV.  F,  Ins.  Co,,  100  N.  Y.  412.)  It  was  competent 
to  show  the  exact  nature  of  the  plaintiffs  claim.  {Qxiincy  v. 
White,  63  N.  Y.  281.)  The  question  whether  Weed  has  once 
been  paid  his  claim  and  has,  in  addition,  received  indemnity 
from  the  defendant,  does  not  concern  the  defendant.  {Cone 
V.  Niagara  Fire  Ins.  Co.,  60  N.  Y.  624 ;  Dakin  v.  L.  L.  and 
G,  Ins.  Co,,  77  id.  604.)  Defendant  should  be  entitled  to  an 
assignment  of  Weed's  judgment.  {E.  F,  Ins.  Co.,  55  N.  Y.  359.) 

A.  II.  Sawyer  for  respondent.  There  is  no  proof  of  the 
service  of  the  notice  of  loss  required  by  the  terms  of  the  policy. 
{Inman  v.  W,  Ins.  Co.,  12  Wend.  460 ;  Sherwood  v.  A.  Ins. 
Co.,  10  Hun,  593.)  There  has  been  no  waiver  of  the  failure 
of  the  assured  to  give  the  notice  of  loss  as  required  by  the 
policy.  {Blossom  v.  L.  Ins.  Co.,  64  N.  Y.  165 ;  Smith  v. 
H,  Ins,  Co.,  1  Allen,  297;  Trask  v.  S.  F.  and  M.  Ins  Co., 
29  Penn.  St.  198;  4  Bennett's  F.  Ins.  Cas.  331;  Bennett  v. 
Z.  Ins.  Co.,  67  N.  Y.  277  ;  Robertson  v.  Met.  Lis.  Co.,  88  id. 
541.)  No  sufficient  proofs  of  loss  were  ever  served  upon  the 
defendant.  {Clinton  v.  //.  Lis.  Co.,  45  N.  Y.  462 ;  Grosvenor 
v.  A.  Ins.  Co.,  17  id.  394 ;  Stanton  v.  II.  F.  Ins.  Co.,  21  L.  C. 
Jurist,  211.)  The  proofs  of  loss  were  not  served  in  time. 
{McDermott  v.  L.  Ins.  Co.,  12  J.  &  S.  221;  Blossom  v.  L. 
Ins.  Co.,  64  N.  Y.  162;  Bell  v.  L.  Ins.  Co.,  19  Hun,  238.) 
The  defendant  never  waived  the  defects  in  the  proofs  of  loss, 
or  the  failure  to  serve  the  same  witliin  the  time  required  by 
the  policy.  {Bell  v.  L.  Ins.  Co.,  19  Hun,  238;  Blossom  y.L. 
Ins.  Co.,  64  N.  Y.  162 ;  Brink  v.  //.  F.  Ins.  Co.,  70  id.  593 ; 
Devens  v.  M,  Lbs,  Co.,  83  id.  168 ;  Robertson  v.  M.  Ins.  Co., 
88  id.  541 ;  Ben-nett  v.  L.  Ins.  Co.,  67  id.  274,  277 ;  Under- 
wood V.  F.  J.  S.  Lis.  Co.,  57  id.  501 ;  Row  v.  JJ.  M.  L.  Ins. 
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€o.,  80  id.  32,  42 ;  OiUigan  v.  C.  Ins,  Co,,  20  IIuii,  93 ;  87 
K  Y.  626;  Smith  v.  IL  Ins.  Co.,  1  Allen,  297 ;  Iiirnballw 
H.  Ins,  Co.,  8  Bosw.  495,  503.)  There  is  no  sufficient  proof  of 
the  interest  of  the  plaintiff  as  mortgagee.  (  White  v.  Evans, 
47  Barb.  180,  184;  Supervisors  v.  Budlong,  51  id.  494,  515 ; 
Peahody  v.  Roberts,  47  id.  92,  96  ;  AinsUy  v.  Mayor,  etc., 
1  id.  169,  177;  Clarke  v.  Baird,  7  id.  65,  69;  Vail  v.  Vail, 
Id.  241;  Mersereau  v.  PearsaU,  19  N.  Y.  110;  Yo^'ksY. 
Steels,  50  Barb.  397 ;  Lawrence  v.  Campbell,  32  N.  Y.  455 ; 
People  V.  Murray,  73  id.  535  ;  Thompson  v.  MacGregor^ 
81  id.  592;  ChiUingworth  v.  Freeman,  67  Barb.  379 ;  Sharp 
V.  Freeiyian,  45  N.  Y.  802 ;  Campbell  v.  //a«,  16  id.  575 ; 
ir<9i?w  V.  (7%  ^  7>(>y,  29  Hun,  173;  J/VZ^^r  v.  White,  50 
N.  Y.  137;  Esmond  Y.  BuUard,  16  Hun,  65  ;  AUenY,  Clark, 
€5  Barb.  563  ;  Germans  v.  Wing,  1  Sheld.  441 ;  Matthews  v. 
/.  C.  ifj^y.  (7<?.,  17  Rep.  424.)  Weed's  interest  was  that  of  a 
judgment-creditor.  This  was  a  fact  material  to  the  risk  which 
was  not  disclosed;  plaintiffcannot,  therefore,  recover.  {Lasher 
T.  St  J.  F.  and  M.  Ins,  Co.,  %(>  N.  Y.  423  ;  Graham  v.  F.  Ins. 
Co.,  87  id.  69 ;  Armour  v.  T.  Ins.  Co.,  90  id.  450.)  At  the 
time  of  issuing  the  policy  of  insurance  the  estate  of  O.  Richards, 
the  assured,  had  no  insurable  interest  in  the  property  described 
in  the  policy.  {Savage  v.  II.  Lis.  Co.,  52  N.  Y.  502 ;  Perry 
V.  Z.  Ins.  Co.,  61  id.  214.)  The  assured  not  being  the  entire, 
unconditional  and  sole  owner  of  the  insured  property  at  the  time 
of  issuing  the  policy,  and  that  fact  not  being  represented  to  the 
company,  and  not  expressed  in  the  written  part  of  the  policy, 
the  policy,  by  its  terms,  was  absolutely  void.  {Lasher  v.  St.  J, 
F,  a^xd  k,  Ins.  Co.,  86  N.Y.  423 ;  18  Ilun,  98 ;  Rohrback  v.  G. 
Ins.  Co.,  62  N.  Y.  47.)  The  defendant  has  never,  in  any  man- 
ner, waived  the  condition  of  the  policy  requiring  full  disclosure 
and  indorsement  in  tlie  policy  of  the  interest  of  the  assured 
in  the  property,  if  other  than  the  sole,  unconditional  and  abso- 
lute ownership  thereof.  {Savaz/e  v.  H.  Ins.  Co.,  52  N.  Y.  506 ; 
Walsh  V.  E.  F,  Ins.  Co.,  73  id.  5  ;  Marvin  v.  U.  Z.  Ins,  Co., 
85  id.  278.)  Rice  had  no  power  to  waive  the  condition  of  the 
I)o]icy  requiring  the  interest  of  the  insured  in  the  property  to 
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be  represented  to  the  company  and  expressed  in  the  written 
part  of  the  policy.  {Marthi  v.  U.  L.  Im.  Co,j  85  N.  Y.  278, 
283;  White  v.  Miller,  71  id.  118,  136;  Van  VaXkenhurgh  v. 
A  In%.  Co,,  51  id.  469  ;  Btish  v.  W.  Ins.  Co.,  63  id.  531 ;  Van 
Allen  V  K  Ins.  Co.,  64  id.  469 ;  Thayer  v.  Ins.  Co.,  5  Hun, 
466  ;  Casey  \.  M.  Ins.  Co.,  11  N.  Y.Week.  Dig.  198 ;  Story  on 
Agency,  §§  133,  134;  Harrison  v.  C.  F.  Ins.  Co.,  9  Allen, 
233 ;  Mason  v.  //.  Ins.  Co.,  37  Up.  Can.  Q.  B.  437 ;  Q.  Ins. 
Co.  V.  Young,  5  Southern  Rep.  117;  N.  F.  Ins.  Co.,  4  Ins. 
L.  Jour.  827 ;  Ilollis  v.  S.  Ins.  Co.,  65  Iowa,  454 ;  21  K  W. 
Rep.  774;  Barre  v.  C.  B.  Ins.  Co.,  41  id.  373  ;  McConnich 
V.  S.  F.  and  M.  Lis.  Co.,  66  Cal.  361 ;  5  Pacific  Rep.  151,  617 ; 
P.  Ins.  Co.  V.  Laxorence,  4  Mete.  9 ;  81  Am.  Dec.  521 ; 
Fitzpatrick  v.  //.  Ins.  Co.,  53  Iowa,  335  ;  5  K  W.  Rep.  151.) 
A  forfeiture  cannot  be  w^aived  unless  it  is  shown  that  the 
person,  by  whom  it  is  claimed  it  was  waived,  had  knowledge 
at  the  time  of  the  forfeiture.  {Robertson  v.  M.  L.  Ins.  Co., 
88  N.  Y.  541,  545  ;  Bennecke  v.  Ins.  Co.,  105  U.  S.  355,  359.) 
The  phrase  •'  estate  of  O.  Richards  "  is  not  indefinite.  {Ilei.Jt- 
mer  v.  Rice,  27  N.  Y.  170  ;  Clinton  v.  //.  Ins.  Co.,  45  id. 
462.)  Where  the  insured  has  no  interest  in  the  property  at 
the  time  of  the  loss,  the  policy  is  void,  although  the  loss  is,  by 
the  terms  of  the  policy,  payable  to  a  third  person  having 
an  interest  in  the  property.  {Grosvenor  v.  A.  Ins.  Co.,  17 
N.  Y.  391 ;  Lasher  v.  St.  J.  F.  and  M.  Ins.  Co.,  86  id.  423 ; 
Pei^y  V.  Z.  Ins.  Co.,  61  id.  214.) 

Brown,  J.  The  defendant  bv  the  policy  in  question  under- 
took to  insure  "  the  estate  of  O.  Richards  "  against  loss  or 
damage  by  fire  upon  property  described  as  a  griRt-mill,  and 
fixed  and  movable  machinery,  etc. 

The  referee  found  as  facts  that  the  defendant  intended  to 
insure  such  persons  and  their  interests  in  said  premises  as  were 
or  might  be  represented  under  the  name  or  title  aforesaid. 

The  contract  cannot,  therefore,  be  considered  as  one  insur- 
ing the  interest  of  the  plaintiff  as  mortgagee.  The  undertak- 
ing to  pay  the  loss  to  him  is  collateral  to  and  dependent  upon 
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the  principle  undertaking  to  insure  the  estate  of  Richards ;  and 
if  the  evidence  shows  a  breach  of  the  conditions  of  the  policy 
by  the  assured,  the  plaintiff  cannot  recover.  {Grosvenor  v. 
Atlantic  Ins,  Co.^  17  N.  Y.  391  ;  BidweU  v.  Northwestern 
Im.  Co.,  19  id.  179;  Perry  v.  Ins.  Co.,  61  id.  214.)  The 
referee  further  found  that  at  the  time  of  the  issuing  of  the 
policy  tlie  interest  of  the  "  estate  of  O.  Ricliards "  in 
the  property  insured  was  not  the  entire,  unconditional  and  sole 
ownership  thereof  for  the  use  and  benefit  of  the  assured. 

One  of  the  conditions  of  the  policy  was  that  it  should  be 
void  if  the  interest  of  the  assured  in  the  property  was  other 
than  the  entire,  unconditional  and  sole  ownership  thereof. 
And  under  the  finding  I  have  quoted,  that  Richards'  estate  was 
not  the  entire  and  unconditional  owner  at  the  time  the  policy 
was  issued,  the  insurance  was  void  and  plaintiff  was  not  entitled 
to  recover,  unless  the  condition  quoted  was  dispensed  with  or 
in  some  way  obviated  or  waived.  (Lasher  v.  Ins.  Co.,  86 
N.  Y.  423.) 

The  referee  found  that  such  condition  was  waived,  first,  by 
the  employment  in  the  policy  of  the  indefinite  phrase  "  estate 
of  O-  Richards ;  "  second,  by  negotiation  between  Rice,  the 
defendant's  adjuster,  and  the  plaintiff  and  assured  subsequent 
to  the  loss,  and  after  full  information  about  the  facts  relating 
to  the  title  to  the  property.  When  an  agent  who  effects  the 
insurance  has  knowledge  or  is  informed  by  the  assured  of  the 
true  condition  of  the  assured's  interest  in  the  property,  and  with 
such  knowledge  accepts  the  premium  and  delivers  the  policy, 
his  acts  will  be  deemed  a  waiver  of  such  provisions  of  the 
policy  as  would  be  inconsistent  with  the  real  facts  of  the  case. 
( Fan  Schmck  v.  Niagara  Ins.  Co.,  68  N.  Y.  434.) 

In  the  case  cited  the  policy  contained  a  provision  that  if 
the  building  insured  was  upon  leased  ground,  it  nnist  be  so 
represented  to  the  company  and  expressed  in  the  policy,  other- 
wise the  insurance  would  be  void.  The  building  insured  was 
on  leased  ground  and  was  known  so  to  be  to  the  agent  who 
issued  the  policy.  The  court  held  the  condition  waived,  saying 
SiCKELs — Vol.  LXXI.     15 
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*'We  cannot  sapposo  that  either  the  plaintiflf  or  defendant 
would  do  the  utterly  absurd  thing  of  making,  witli  deliberation 
and  knowledge,  a  contract  that  was  void  from  inception  and 
was  in  contradiction  of  tlie  facts  and  statements  of  the 
negotiation." 

Insurance  policies  must,  however,  like  other  written  con- 
tracts, be  construed  so  as  to  give  effect  to  the  intent  of  the 
parties  as  indicated  by  the  language  employed.  Words  and 
phrases  must  be  taken  in  their  ordinary  and  popular  sense 
nnless  it  is  apparent  that  they  have  been  used  in  a  different 
sense,  and  the  knowledge  possessed  by  the  parties  to  the  subject- 
matter  of  the  contract  is  always  a  guide  to  ascertain  the  mean- 
ing of  the  terms  used. 

Such  a  construction  should  be  adopted  as  will  uphold  the 
whole  contract  and  give  effect  to  all  its  provisions  in  preference 
to  one  that  will  render  some  of  its  provisions  nugatory. 

We  should,  therefore,  endeavor  to  give  to  the  plirase  "  estate 
of  O.  Richards  "  such  meaning  as  will  harmonize  it  with  the 
condition  of  the  policy,  if  we  can  do  so  without  doing  violence 
to  the  words  used.  It  is  not  necessary  to  the  validity  of  the 
policy  that  the  name  of  the  assured  should  appear  in  the  con- 
tract. He  may  be  described  in  other  ways  than  by  name,  and 
if  the  description  is  imperfect  or  ambiguous,  extrinsic  evidence 
may  be  received  to  ascertain  the  meaning  and  the  intent  of 
the  parties  in  its  use.  {Burrows  v.  Turner,  24  Wend.  277  ; 
Davis  V.  Boardman,  12  Mass.  80.) 

Applying  these  rules  of  construction  to  \\\q  evidence  in  this 
case,  it  leaves  no  reasonable  doubt  as  to  the  persons  intended 
by  the  expression  "  estate  of  O.  Eichards."  No  doubt  the 
phrase  might  include  the  administrator  ;  so  it  might,  without 
doing  violence  to  language,  include  the  trustee  under  the  Sage 
deed.  But  the  question  here  is,  who  did  the  defendant  intend 
it  to  designate  ?  It  could  not  have  been  the  trustee,  as  the 
agent  had  no  knowledge  of  the  Sage  deed.  Nor  do  I  think 
it  was  intended  to  include  the  administrator. 

Ketcham,  the  agent  of  the  company,  had  known  Richards 
in  his  lifetime  and   knew  that  he  had  owned  the  property 
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insured.  He  knew  that  he  had  failed  and  was  dead,  but  he 
did  not  know  of  the  Sage  deed  or  that  Richards  had  parted 
with  his  title  before  his  death.  No  information  upon  the  sub- 
ject was  furnished  to  him  by  the  applicant  for  the  policy. 
We  must  assume  that  he  intended  to  make  a  valid  contract ; 
and  supposing,  from  his  information,  that  Richards  had  died 
owning  the  property,  he  must  have  intended  by  the  use  of  the 
word  "  estate  "  to  describe  such  person  as  had,  upon  Richards, 
death,  succeeded  to  his  title.  The  administrator  would  not  be 
included  among  such  persons.  The  parties  were  dealing  with 
real  estate,  with  no  reference  to  or  knowledge  of  the  Sage 
deed  or  the  rights  that  Richards'  estate  might  have  thereunder, 
and  upon  the  assumption  that  Richards  was  the  owner  at  his 
decease.  Under  these  circumstances,  the  ordinary  and  accepted 
meaning  of  the  term  used,  as  applied  to  such  property,  would 
be  to  designate  those  succeeding  to  Richards'  title.  This 
meaning,  I  think,  must  be  regarded  as  the  one  intended  by  the 
parties.  Thus  construed  ,the  conditions  of  the  policy  were  not 
inconsistent  with  the  description  of  the  assured.  Evidence 
would  be  necessary,  in  case  of  loss,  to  identify  the  owner,  and 
the  condition  would  apply  if  it  should  be  found  that  such 
ownership  was  other  than  sole,  entire  and  unconditional.  This 
meaning  of  the  phrase  gives  full  effect  to  the  whole  policy, 
and  it  cannot,  therefore,  be  said  to  be  indefinite  in  the  sense 
that  it  could  not  be  made  applicable  to  the  condition  of  the 
contract.  Moreover,  it  is  the  common  and  accepted  meaning 
of  the  term  and  is  in  harmony  with  the  decision  of  this  court 
in  the  case  of  Clinton  v.  ITope  Insurance  Company  (45  N.  Y. 
454).  This  condition  as  to  the  ownership  of  the  property 
was  precedent  to  the  attaching  of  the  risk  ;  and  as  Richards' 
estate  had  no  title  it  was  broken  upon  the  delivery  of  the  policy. 
Upon  this  point  of  the  case,  therefore,  the  plaintiff  failed  to 
prove  a  valid  contract  and  was  not  entitled  to  recover. 

It  remains  to  be  seen  whether  this  condition  was  waived  by 
the  acts  of  the  defendant  subsequent  to  the  fire.  Such  a 
waiver  is  claimed  by  the  appellant,  and  was  found  by  the 
referee,  to  have  grown  out  of  the  acts  of  Rice,  the  adjuster, 
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in  negotiating  with  the  assured  in  reference  to  the  proofs  of 
loss.  The  referee  found  that  Rice  had  "entire  and  sole 
charge  of  the  matter  of  the  loss "  under  employment  of  the 
defendant  from  a  day  or  two  after  the  fire  to  the  commence- 
ment of  the  action ;  that  he  was  infonned  of  the  trust  deed 
to  Sage,  and  knew  and  understood  the  facts  connected  with 
the  title  of  the  insured  property ;  that  such  information  was- 
obtained  as  to  a  portion,  if  not  all,  the  facts  in  1881,  and  that 
he  had  obtained  a  knowledge  as  to  all  of  said  facts  right  after 
the  fire  while  in  defendant's  employ ;  that,  with  such  knowl- 
edge after  service  of  the  original  proofs  of  loss,  he  continued 
to  negotiate  with  the  plaintiff  and  assured,  and  induced  the 
belief  on  their  part  that  if  further  proofs  of  loss  were  made 
the  loss  would  be  adjusted  and  paid,  and  that  the  defendant 
thus  waived,  and  intended  to  waive,  any  defense  based  upon 
any  alleged  failure  by  the  assured  to  state  in  the  policy  the 
title  or  interest  of  the  assured. 

It  is  well  to  bear  in  mind,  in  discussing  the  waiver  which 
the  referee  found  grew  out  of  the  facts  set  forth  in  the  find- 
ings I  have  quoted,  that  the  condition  in  the  policy  with 
reference  to  the  statement  therein  of  the  title  or  interest  of 
the  assured  was  one  precedent  to  the  attaching  of  the  risk. 
It  lay  at  the  threshold  of  the  contract,  and  if  not  then  per- 
formed or  then  obviated  there  was  no  enforceable  agreement. 
The  delivery  of  the  policy  and  the  breach  of  the  conditions 
were  concurrent  acts,  and  if  the  assured  had  not  the  sole  and 
unconditional  ownership  of  the  property  at  the  moment  the 
policy  was  delivered  the  condition  was  broken  and  the  insur- 
ance was  void.  To  siiy,  therefore,  that  the  condition  was 
waived  after  a  loss  had  occurred  is  to  hold  substantially  that 
a  new  contract  had  been  ma<le.  Rice  was  not  an  officer  or 
general  agent  of  the  company.  He  was  a  resident  of  Albany 
engaged  in  an  independent  business  as  an  insurance  adjuster, 
giving  his  services  to  any  person  who  wished  to  employ  him. 

There  is  no  evidence  in  the  case  to  show  that  he  had  any 
power  whatever,  except  to  ascertain  and  adjust  the  loss  sus- 
tained by  the  assured,  and  the  plaintiff  is  chargeable  ^vith 
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knowledge  of  his  powers  and  the  extent  of  his  authority. 
Nor  is  there  any  evidence  that  his  knowledge  of  the  Sage 
deed  was  communicated  to  the  company,  or  any  of  its  officers, 
or  that  any  of  the  officers  or  general  agent  of  the  company 
ever  recognized  the  validity  of  the  policy  after  knowledge  of 
its  forfeiture. 

It  would  serve  no  good  purpose  to  examine,  in  detail,  tlie 
numerous  authorities  cited  upon  the  briefs  of  counsel  upon 
the  question  of  the  waiver  of  an  essential  condition  of  the 
contract. 

Notwithstanding  the  provisions  of  the  policy  that "  anything 
less  than  a  distinct  specific  agreement,  clearly  expressed  and 
indorsed  on  the  policy,  should  not  be  considered  as  a  waiver 
of  any  printed  or  written  condition,  or  restriction  therein," 
the  court  recognize  and  affirm  the  law  as  settled  in  this  state, 
that  such  condition  can  be  dispensed  with  by  the  company  or 
its  general  agents  by  oraf  consent  as  well  as  by  writing. 
{Steen  v.  Niagara  Fire  Ins.  Co.^  89  N.  Y.  315 ;  Pedmer  v. 
Im.  Co.,  65  id.  207.) 

But  that  doctrine  does  not  aid  the  appellant's  case.  The 
most  liberal  rule  that  has  been  established  in  cases  of  this 
character  which  can  be  invoked  in  his  favor  is  that  the 
"  agent's  power  is  co-extensive  with  the  business  intrusted  to 
his  care."  {Ins.  Co.  v.  Wilkinson,  13  Wall.  222 ;  Pechner  v. 
Phcenias  Ins.  Co.,  65  N.  Y.  207 ;  Ma/rvin  v.  Universal  Life 
Ins.  Co.,  85  id.  283.) 

As  was  said  by  Judge  Finch,  in  the  last  case  cited,  "  tlie 
rule  could  go  no  further  without  violating  all  reason  and 
justice."  But,  as  has  been  stated,  Rice  was  not  a  general 
agent  as  was  the  fact  in  the  case  cited,  but  a  special  agent  of 
limited  authority.  He  had  no  power  to  alter  the  contract 
between  the  parties,  or  to  waive  any  of  its  essential  conditions, 
or  to  make  any  agreement  to  pay  the  loss  notwithstanding  the 
forfeiture.  Nor  were  any  of  these  things  within  the  apparent 
scope  of  his  authority.  His  business  was  to  ascertain  the  loss 
and  fix  and  adjust  the  amount.  Beyond  that  he  had  no  duty 
to  perform  and  no  power  to  act.     No  agent  of  such  special 
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limited  power  has  any  authority  to  waive  an  essential  condition 
of  the  contract.  (  Walsh  v.  Ha/rtford  Ins.  Co.j  73  N.  Y.  5; 
Marvin  V.  Unwersal  Ins  Co.^  85  id.  278.) 

We  are  also  of  the  opinion  that,  assuming  Rice  to  have  been 
an  agent  with  general  powers,  the  evidence  did  not  justify  the 
finding  of  the  referee  that  there  was  a  waiver  of  any  defense 
based  upon  the  failure  to  state  in  the  policy  the  title  or  interest 
of  the  assured  in  the  property.  To  establish  a  waiver  of  a 
forfeiture  the  proof  must  show  a  distinct  recognition  of  the 
validity  of  the  policy,  after  a  knowledge  of  the  forfeiture,  by 
the  person  by  whom  it  is  claimed  the  forfeiture  was  waived^ 
(Robertson  v.  Metropolitan  Life  Ins.  Co.^  88  N.  Y.  541.) 

In  the  case  cited  it  is  said :  *'  Ordinarily,  a  party  should  not 
be  held  to  liave  waived  a  forfeiture  in  the  absence  of  facts 
constituting  an  estoppel,  unless  he  intended  to  waive  it ;  nor 
can  he  be  held  to  have  waived  it  unless  he  knew  of  the  facta 
constituting  the  forfeiture."  Thfs  principle  is  recognized  in 
Titles  V  Olens  Falls  Insurance  Company  (81  N.  Y.  419), 
cited  by  the  appellant. 

If  the  company  had  known  of  the  fact,  that  at  the  time  the 
policy  was  issued  Richards'  estate  had  no  legal  title  to  the 
insured  property,  and  with  that  knowledge  had  directed  Rice 
to  ascertain  and  adjust  the  loss,  or  required  further  and 
additional  proofs  from  the  plaintiff,  there  would  have  been  a 
recognition  of  the  validity  of  the  contract  that  would  have 
constituted  a  waiver.  There  is  no  evidence,  however,  that  the 
company  or  any  of  its  officers  before  the  commencement  of 
the  action  ever  knew  of  the  fact  of  the  conveyance  to  Sage. 
Nor  is  there  any  evidence  that  Rice  ever  saw  the  policy  or 
was  acquainted  with  the  condition  of  the  contract  which  was 
violated  by  the  existence  of  the  Sage  deed. 

But,  assuming  that  he  was  bound  to  know  the  condition  of 
the  contract,  he  never  recognized  any  liability  on  the  part  of 
the  defendant.  In  his  written  communication  to  the  plaintiff, 
and  his  conversation  with  his  attorney,  he  stated  distinctly  that 
the  company  would  waive  none  of  its  defenses  under  its  con- 
tract, and  he  pointed  out  what  the  policy  required  as  proofs 
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of  the  loss  anfl  the  defects  in  the  papers  served  upon  the  com- 
pany. Particularly  he  directed  attention  to  the  necessity  of 
proof  of  title  in  the  assured,  and  asked  to  see  Richards'  deed. 
Nowhere  am  I  able  to  find  in  the  record  that  the  plaintiff  or 
the  assured,  or  his  attorney,  ever  informed  him  that  Richards' 
estate  did  not  have  the  legal  title  to  the  property.  Reference 
to  that  fact,  if  it  was  known,  was  carefully  avoided  by  the 
assured  and  by  the  plaintiff. 

These  statements  on  the  part  of  Rice  could  not  have  induced 
the  belief  that  the  loss  would  be  paid  if  further  proofs  were 
furnished,  unless  those  proofs  supplied  the  defects  and  defenses 
that  were  pointed  out ;  and  it  is  suflicient  to  say  that  proof  of 
title  in  the  assured  was  never  furnished,  because  the  estate  had 
no  title. 

In  all  that  Rice  did  he  asked  for  nothing  that  the  company 
had  not  a  right  to  demand,  and  he  did  nothing  that  it  was  not 
his  duty  to  do ;  and  while  it  may  very  well  be  that,  in  conduct- 
ing these  negotiations,  the  company  intended  to,  and  did,  waive 
the  condition  which  required  the  proofs  of  loss  to  be  served 
within  fourteen  days  after  the  fire,  it  certainly  did  not  waive 
any  of  the  vital  conditions  of  the  contract. 

Tlie  company  cannot  be  held  to  have  acquiesced  in  that 
which  they  declared  to  be  insuflicient,  nor  could  the  plaintiff 
have  been  misled  when  he  was  told  he  must  supply  the  proof 
of  his  comphance  with  an  essential  provision  of  the  policy. 

We  think  the  order  of  the  General  Term  was  right  and 
should  be  affirmed  and  judgment  abolute  rendered  for  the 
defendant  on  the  stipulation,  with  costs. 

All  concur. 

Judgment  affirmed. 
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United  States  Trust  Company  of  New  York,  Appellant,  r. 
Theodore  M.  Boche,  Individually  and  as  Trustee,  etc., 
T^iT^^J       Impleaded,  etc.,  et  al.,  Respondents. 

Under  and  by  a  contract  in  contemplation  of  marriage  F.  conveyed  an  undi- 
vided one-half  of  certain  real  estate  to  one  T.,  in  trust  for  the  benefit  of 
8.,  the  income  to  be  applied  to  her  benefit  during  life,  and  upon  her  death, 
in  case  there  should  be  living  issue  of  the  marriage,  the  tiust  estate  to  be  , 
sold  and  the  proceeds  divided  among  such  issue.  On  November  17, 1858, 
F.  and  S.  intermarried  and  the  marriage  settlement  was  duly  recorded. 
From  1871  to  1880  T.  was  agent  for  the  owners  of  the  one-half  of  said  real 
estate  not  held  by  him  in  trust.  During  those  years  he  omitted  to  pay 
the  taxes  on  the  whole  property  and  the  water  rates  for  several  years. 
In  July,  1881,  the  whole  property  was  advertised  for  sale  for  the  purpo.st' 
of  collecting  said  arrears,  and  thereupon  T.  and  F.  and  his  wife  jointly 
petitioned  the  Supreme  Court  for  leave  to  borrow  on  mortgage  sufllcient 
to  pay  one-half  of  said  arrears  and  the  expenses  of  obtaining  the  loan. 
At  that  time  F.  and  S.  had  two  infant  children,  for  whom  a  guardian 
ad  litem  was  appointed  in  the  matter,  and  an  order  was  made  grant- 
ing the  prayer  of  the  petition.  On  October  5,  1881,  plaintiff  loaned 
the  amount  required,  taking  the  trustee's  bond  therefor,  secureil  by 
mortgage  on  the  trust  estate,  executed  by  ,said  trustee  and  by  F.  and 
his  wife.  In  an  action  to  foreclose  the  mortgage,  in  which  the  trustee, 
F.  and  his  wife  and  the  owners  of  the  other  undividwl  one-half  of  said 
property  were  made  parties  defendant,  the  only  surviving  child  of 
said  marriage,  who  is  of  full  age,  was  not  made  a  party,  it  was  claimed 
that  the  mortgage,  not  being  authorized  by  the  trust  deed,  was  void 
under  the  statute  existing  at  the  time  of  its  execution.  (1  R.  S.  730,  §  65, 
before  its  amendment  by  chapter  275,  Laws  of  1882,  chapter  26,  Laws 
of  1884,  and  cliapter  757,  Laws  of  1884.)  Held,  untenable;  that,  assum- 
ing the  neglect  of  the  trustee  to  pay  the  taxes  out  of  the  income  of  the  trust 
estate  was  a  devastavit,  plaintiff  was  in  no  way  connected  therewith; 
that  the  execution  of  the  mortgage  was  not  in  contravention  of,  but  in 
furtherance  of  the  trust,  it  having  been  executed  for  the  preservation 
of  the  trust  estate  and  the  interests  of  the  beneficiaries;  and,  therefore, 
they  cannot  defeat  the  foreclosure. 

Cruger  t.  Jones  (18  Barb.  467);  Dau/flas  v.  Cniger  (80  N.  Y.  15)  and  Lent 
V.  Howard  (89  id.  169)  distinguished. 

Also,  Juld,  that  the  interest  of  F.'s  son  in  the  mortgaged  property  being 
contingent  upon  his  surviving  his  mother,  he  had  no  vested  legal  estate 
in  or  lien  upon  the  premises,  or  a  vested  interest  in  the  avails  when 
converted  into  money,  and  so  was  not  a  necessary  party  to  the  action. 

United  States  Trust  Company  v.  Bodie  (41  Hun,  549)  reversed. 

(Argued  June  11,  1889;  decided  October  8,  1889.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  15,  1886,  which  reversed  a  judgment  entered 
on  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  for  the  foreclosure  of  a  mortgage. 
On  the  10th  day  of  November,  1858,  James  A.  Foster  was 
the  owner  in  fee  of  an  undivided  half  of  five  lots,  Nos.  40,  42 
and  44  Bond  street,  and  Nos.  43  and  47  Great  Jones  street, 
in  the  city  of  New  York.  At  that  date  he,  Anna  S.  Stagg 
and  Charles  H.  Town,  in  consideration  of  the  then  intended 
marriage  of  said  Foster  and  said  Anna  8.,  entered  into  a 
tripartite  contract,  under  seal,  whereby  Foster  conveyed  said 
undivided  half  of  the  real  estate  to  Charles  H.  Town :  "  Upon 
trust,  to  receive  the  rents  and  profits  of  the  said  moiety  and 
share  of  the  said  premises  from  time  to  time  during  the  life 
of  the  said  party  of  the  third  part  (Anna  S.),  and  apply 
the  same  to  the  benefit  of,  or  pay  the  same  into  the  hands  of, 
her,  the  said  party  of  the  third  part  (Anna  S.),  for  her  own 
use  and  benefit,  free  from  the  debts,  control  and  engagements 
of  the  said  party  of  the  first  part  (James  A.  Foster),  and  so 
that  her  receipt  alone  shall  be  a  discharge  from  the  same,  and 
from  and  after  the  decease  of  the  party  of  the  third  part 
(Anna  S.),  and  in  case  there  shall  at  any  time  be  any  living 
issue  of  such  marriage,  then,  upon  trust,  to  sell  all  and  every 
such  moiety  and  share  of  the  said  premises,  *  *  *  and 
pay  and  divide  the  purchase-moneys  to  and  among  all  such 
issue  equally,  if  more  than  one  child,  and  if  only  one  child, 
then  to  that  one  child,  with  power  to  invest  the  share  of  each 
child  during  minority  on  bonds  and  mortgages  of  improved 
real  estate,  or  government  or  state  stocks,  and  apply  the 
income  and  interest  towards  the  comfort,  maintenance 
and  advancement  of  such  child  or  children  until  they, 
respectively,  come  of  age,  and  as  and  when  that,  respectively, 
happens,  then  each  child  is  to  take  its  share  of  such  invested 
property,  with  benefit  of  survivorship  in  the  meantime 
between  them ;  but  if  there  be  no  living  issue  of  such  mar- 
riage at  the  time  of  the  decease  of  the  said  party  of  the  third 
SioKBLS  —Vol.  LXXT,    16 
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part  (Anna  S.),  then,  upon  trust,  to  convey  the  said  moiety 
and  share  of  the  said  premises,  with  the  appurtenances,  back 
unto  and  to  the  use  of  the  said  party  of  the  first  part  (James 
A.  Foster),  his  heirs  and  assigns,  forever. 

"And,  also,  if  there  should  be  such  issue,  and  they  should 
all  die  in  the  lifetime  of  the  party  of  the  third  part  (Anna  S.), 
or  ever  afterwards,  without  attaining  the  age  of  twenty-one 
years,  then  upon  trust  to  convey  the  said  moiety  and  share  of 
the  said  premises,  with  the  said  appurtenances,  unto  and  to  the 
use  of  the  said  party  of  the  first  part  (James  A.  Foster),  liis 
heirs  and  assigns,  or,  if  sold,  tlien  transfer  and  pay  over  avails 
(whether  invested  or  not),  into  and  to  the  use  of  the  said  party 
of  the  first  part  (James  A.  Foster),  his  executors,  administra- 
tors and  assigns ;  but  if  the  said  party  of  the  first  part 
(James  A.  Foster),  shall  die  in  the  lifetime  of  the  said  party 
of  the  third  part  (Anna  S.),  and  no  issue  of  such  marriage 
shall  survive  her,  the  said  party  of  the  third  part  (Anna  S.), 
then  upon  trust  to  convey  the  said  moiety  or  share  of  the  said 
premises  unto  and  to  the  use  of  the  said  party  of  the  third 
part  (Anna  S.),  her  heirs  and  assigns,  or,  if  the  same  shall  have 
been  turned  into  money,  then  pay  such  avails  unto  her 
absolutely  for  her  own  use  and  benefit  forever.  *  *  * 
"Also,  it  is  hereby  declared  and  agreed  that  if  the  said  party 
of  the  second  part  (the  trustee),  shall  die  or  become  incapable 
from  any  other  cause  or  desire  to  withdraw  from  the  trusts 
herein,  then  the  party  of  the  first  part  (James  A.  Foster),  if 
alive,  or  the  party  of  the  third  part  (Anna  S.,  in  case  of  his 
death),  shall  have  power,  in  writing,  to  nominate  and  appoint 
another  trustee,  who  shall  thereupon  be  vested  with  all  the  unper- 
formed trusts  and  powers  of  the  original  trustee.     *     *     ♦ 

"And  that  the  present  and  any  future  trustee  may  from 
time  to  time  deduct  and  retain  in  his  hands  and  reimburse  him-^ 
self  out  of  all  or  any  of  the  moneys  which,  by  virtue  of  these 
presents,  or  any  of  the  trusts  aforesaid,  shall  come  to  his  hands,, 
all  such  costs,  charges  and  expenses  as  he  may  pay,  expend  or 
be  put  to,  unto,  in  or  about,  or  relating  to  any  of  the  trusts  afore- 
said, or  otherwise  relating  to  or  in  consequence  of  these  presents.'* 
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November  17, 1858,  said  Foster  and  Anna  S.  intermarried, 
and  on  the  same  day  the  marriage  settlement  was  recorded  in 
the  office  of  the  register  of  deeds  of  the  city  and  county  of 
New  York.  From  1871  to  1880,  inclusive,  Charles  H.  Town 
was  the  agent  for  the  owner  of  the  half  of  said  real  estate  not 
held  by  him  under  trust,  and  he  omitted  to  pay  the  taxes 
assessed  on  the  whole  property  during  those  years,  and  also 
omitted  to  pay  the  water  rents  assessed  thereon  in  1870, 
1871,  1872,  1875  and  1876,  which  taxes  and  water  rents 
amounted,  inclusive  of  interest,  to  $19,382.97,  one-half  of 
which  ($9,691.48)  was  equitably  chargeable  to  each  moiety  of 
said  property.  In  July,  1881,  the  city  advertised  that  the 
whole  property  would  be  sold  for  the  purpose  of  collecting 
said  arrears,  and  thereupon  said  trustee,  James  A.  Foster,  and 
Anna  S.  jointly  petitioned  the  Supreme  Court  for  leave  to 
borrow  sufficient  money  on  mortgage  to  pay  said  arrears, 
interest  and  expenses,  together  with  the  expenses  of  obtaining 
the  loan.  At  this  date  James  A.  Foster  and  Anna  S.  had 
two  infant  children,  for  whom  a  guardian  ad  litem  was 
appointed  to  take  charge  of  their  interests  in  the  matter  of 
said  petition.  A  reference  was  ordered  to  ascertain  and 
report  the  facts,  and  on  the  coming  in  of  the  report  an  order 
was  entered,  September  9,  1881,  granting  the  prayer  of  the 
petition  and  directing  that  a  mortgage  be  given  for  an  amount 
sufficient  to  pay  the  following  smns : 
For  the  services  of  attorneys  for  the  petitioners,  $400  00 

For  their  disbursements 42  97 

For  the  services  of  tlie  guardian  ad  litem 200  00 

For  the  principal  sum  due  the  city  for  taxes  and 

water  rates 9,  691  48 

For  interest  on  $9,691.48  and  expenses  of  adver- 
tising      3 )  836  88 

For  the  charges  of  Trust  Company  for  examining 
title 297  25 

Total $14,  468  Sa 
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On  the  5th  of  October,  1S81,  the  plaintiff  loaned  $14,450, 
taking  the  bond  of  the  trustee,  conditioned  for  the  payment 
of  the  sum  November  1,  1884,  with  interest  at  five  per  cent, 
payable  semi-annually,  and,  as  collateral  thereto,  said  trustee, 
James  A.  Foster,  and  Anna  S.  Foster,  executed  a  mortgage 
upon  the  trust  estate,  conditioned  for  the  payment  of  said 
sum,  as  provided  in  the  bond.  July  2,  1883,  the  trustee 
having  resigned  his  trust,  Theodore  M.  Roche  was,  pursuant 
to  the  provision  of  the  marriage  settlement  above  quoted, 
appointed  trustee  in  his  stead  and  entered  upon  the  discharge 
of  his  duties.  No  part  of  the  sum  secured  by  the  bond  and 
mortgage  has  been  paid,  except  the  interest  to  November  1, 
1884,  and  March  5,  1885,  this  action  was  begun  to  foreclose 
the  mortgage.  James  C.  Foster,  the  only  surviving  child  of 
James  A.  and  Anna  S.  Foster,  is  of  full  age,  resides  in  the 
city  of  New  York,  but  is  not  a  party  to  this  action.  Theodore 
M.  Roche  (the  trustee),  James  A.  Foster,  Anna  S.  Foster  and 
Clinton  and  Margaret  Foster,  the  owners  of  the  other  half  of 
the  real  estate,  answered:  (1.)  That  the  mortgage  is  in 
contravention  of  1  Revised  Statutes  (730,  §  65)  and  void. 
(2.)  That  said  James  C.  Foster  is  a  necessary  party  to  the 
action. 

The  case  was  tried  at  Special  Term,  which  overruled  both 
defenses  and  ordered  a  judgment  of  foreclosure,  with  costs 
against  the  trustee,  James  A.  Foster  and  Anna  S.  Foster. 
Upon  the  appeal  of  the  trustee  (the  other  defendants  not 
appeahng),  the  judgment  entered  ujwn  the  decision  of  the 
Special  Term  was  reversed  and  the  complaint  dismissed. 

Edward  W,  Sfieldon  for  appellant.  The  bond  and  mort- 
gage in  suit  were  lawfully  executed  by  the  parties,  and  the 
mortgage  became  and  continues  a  valid  and  subsisting  lien  on 
the  premises  therein  described.  {Burr  v.  McEwen^  1  Baldwin, 
154;  Neuo  v.  NkoU,  73  N.  Y.  127, 131 ;  Noyes  v,  Blakeman, 
6  id.  687,  580 ;  Herhet  v.  Ilerlet,  57  How.  Pr.  333 ;  Perry  on 
Trusts  [2d  ed.]  §§  526,  527 ;  Perry  v.  Bd.  of  Missions,  102 
N.  Y.  99,  104;  U.  T.  Co,  v.  Morrison,  125  U.  S.  591 ;  Story's 
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Eq.  Juris.  §  1020;  Tebb  v.  IJodge,  L.  li.,  2  C.  P.  73;  Payn 
V.  Wilsonj  74  N.  Y.  3i8,  351 ;  RacoulUat  v.  Sansevain^ 
32  Cal.  376;  Smith  v.  Smithy  61  Hun,  164;  Aultman  v. 
Jenkins,  19  Neb.  209 ;  Scnivea  v.  ^wr«A,  36  N.  W.  Rep.  154 ; 
Ludlow  y.  Graycdl^  11  Price,  58,  67 ;  Edwards  v.  Davenport, 
20  Fed.  Eep.  755,  760.)  One  who,  in  order  to  preserve  tlie 
property,  pays  taxes  wliich  are  a  lien  on  the  land  to  which  he 
must  look  for  payment  of  his  debt,  will  be  entitled  by  subro- 
gation to  reimbursement  out  of  the  land  itself.  (Sheldon  on 
Subrogation,  §§  S,  9,  14 ;  Loekwood  v.  Marsh,  3  Nev.  138 ; 
Gilbert  v.  Gillert,  39  Iowa,  657 ;  Weed  v.  Eomhy,  35  Hun, 
580;  E.  L  S.  B.  v.  Clute,  33  id.  83;  37  id.  644;  Clark  v. 
Mackln,  95  N.  Y.  346 ;  LeggeU  v.  Hunter,  19  id.  445 ; 
Barnes  v.  Mott,  64  id.  897  ;  Patterson  v.  BirdsaU,  Id.  294 ; 
TwoivJblyy.  Cassidy,  82  id.  155;  Gans  v.  Thieme^^Z  id. 
225;  Clute  v.  Emnierieh,  26  Hun,  10;  99  N.  Y.  342; 
SnelUng  v.  Molntyre,  6  Abb.  N.  C.  469  ;  Thomas  on  Mort- 
gages, §  261  ;  Jones  on  Mortgages,  §  1080 ;  Sidenherg  v.  Ely, 
90  N.  Y.  257;  E.  Lis  Co.  v.  PeU,  2  Edw.  Ch.  634;  Aur  v. 
Eotchkiss,  97  N.  Y.  402.)  The  statutory  provision  (§  65  of 
the  Statute  of  Uses  and  Trust,  3  R.  S.  2183),  forbidding  any 
conveyance  by  a  trustee  in  contravention  of  the  trust,  is  a 
restriction  upon  the  trustee,  and  not  a  limitation  on  the  power 
of  the  court,  when  a  proper  case  is  made  for  the  exercise  of 
its  discretion.  {Anderson  v.  Mather,  44  K".  Y.  249  ;  Wood 
V.  Mather,  38  Barb.  484 ;  Bennett  v.  Garlock,  78  N.  Y.  302, 
320,  321 ;  Rogers  v.  Rogers,  111  id.  228,  236 ;  Cruger  v. 
Jones,  18  Barb.  467,  468,  469,  472 ;  Douglas  v.  Cruger, 
80  N.  Y.  15 ;  Boisclair  v.  Jones,  36  Ga.  499 ;  Cochran 
V.  Van  Surlay,  20  Wend.  375 ;  Pitcher  v.  Carter,  4  Sandf. 
Ch.  1 ;  Sch\dting  v.  Schulting,  41  N.  J.  Eq.  130 ;  Schneider 
V.  McFarland,  2  Comst.  4()3;  Thompson  v.  Tulmie,  2  Pet. 
165.)  The  order  authorizing  the  trustee  to  execute  the 
mortgage,  it  must  be  held,  was  an  exercise  of  the  general 
jurisdiction  wliich  the  Supreme  Court,  as  the  successor  of  the 
Court  of  Chancerj%  holds  over  trusts,  and  the  discretion 
of  the  court  so  exercised  cannot  be  collaterally  attacked. 
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{Thompson  v.  Tolmie,  2  Pet.  1G5 ;  Cooley  on  Const.  Lim. 
[5th  ed.]  505 ;  Ilafner  v.  iT.  M.  L.  Ins.  Co.,  123  TJ.  S.  747 ; 
Goebd  V.  Iffldy  111  N.  Y.  173 ;  Hedges  v.  Riker^  5  Johns. 
Ch.  163;  Williamson  v.  Field,  2  Sand.  Ch.  553  ;  Horspool  v. 
Davisy  6  Bosw.  581.)  James  Clinton  Foster  was  not  a  neces- 
sary party  defendant  to  tliis  action*  {BHggs  v.  Davis,  21 
N.  Y.  574 ;  Bennet  v.  Garlock,  78  id.  320,  321 ;  Douglas  v. 
Cmger,  80  id.  16;  Jones  on  Mort.  §§  1055,  1401;  E.  L  S. 
Bank  V.  Goldman,  75  N.  Y.  127,  131 ;  Kerrison  v.  Steuart, 
93  U.  S.  155;  Thomas  on  Mort.  §  737;  Verdin  v.  Slocum, 
9  Hun,  150,  152.)  The  direction  to  sell  the  premises  upon 
the  death  of  Anna  S.  Foster,  leaving  issue,  was  absolute 
and  operates  to  equitably  convert  the  land  into  personalty. 
{Monorief  v.  Boss,  50  N.  Y.  431 ;  Flanagan  v.  Flanagan, 
8  Abb.  N.  C.  413 ;  Morse  v.  Morse,  85  N.  Y.  59;  Vincent  v. 
NewKouse,  83  id.  511 ;  Fisher  v.  Bamia,  66  id.  468 ;  Prentim 
V.  Janssen,  79  id.  479,  485;  Iletzel  v.  Barher,  69  id.  1,  11 ; 
M.  L.  Ins.  Co.  V.  Woods,  4  N.  Y.  Suppl.  133  •  Sherman  v. 
Parish,  53  N.  Y.  483.) 

Edward  C.  Perkins  for  respondent.  The  execution  of  the 
mortgage  by  the  trustee  was  an  act  in  contravention  of 
the  trust,  and  such  acts  are  declared  void  by  statute.  (2  E.  S. 
chap.  1,  art.  2,  §  65;  Douglas  v.  Cruger,  80  K.  Y.  15; 
CrugerY.  Jones,  18  Barb.  467;  Lent\.  Howard,  89  N.  Y. 
169,  180;  Thehaud  v.  Schermerl^m,  10  Abb.  K  C.  72; 
Austin  V.  Munro,  47  K  Y.  360,  367.)  The  Supreme  Court 
has  no  power  to  destroy,  wholly  or  partly,  a  valid  trust. 
{Douglas  v.  Cruger,  80  N.  Y.  15;  Cruger  v.  Jones,  18 
Barb.  467.)  The  plaintiff  has  no  such  right  of  subrogation 
as  it  claims.  (Baldwin  v.  Moffet,  94  N.  Y.  82 ;  Perkins  v. 
Hall,  105  id.  539.)  James  Clinton  Foster  was  a  necessary 
party  defendant.  {Prentice  v.  Janssen,  79  N.  Y.  478  ;  Hetzel 
V.  Barher,  69  id.  1,  11;  Lockman  v.  Reilly,  95  id.  64; 
Landon  v.  Townshend,  112  id.  93,  99;  Rogers  v.  Rogers, 
3  Paige,  378 ;  WiUiam^on  v.  Field,  2  Sandf .  Ch.  533.)  The 
statute,  by  which  one  whose  co-tenant  in  common  refuses  to 
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pay  taxes,  as  amended  by  chapter  859  of  the  Laws  of  1869, 
provides  for  a  proceeding  in  equity  by  which  the  interest  of 
the  delinquent  may  be  sold  for  the  payment  of  his  share  of 
the  taxes.    {Jackson  v.  Bahcock^  16  N.  Y.  248.) 

FoixETT,  Ch.  J.  The  sole  defense  interposed  as  a  bar  to 
this  action  is  tlmt  the  loan  and  mortgage  are  prohibited 
and  rendered  absolutely  void  by  the  following  statutory 
provision. 

"  §  65.  Where  the  trust  shall  be  expressed  in  the  instrument 
creating  the  estate,  every  sale,  conveyance  or  other  act  of  the 
trustees,  in  contravention  of  the  trust,  shall  be  absolutely  void." 
(1  R.  S.  730.) 

This  trust  was  established  and  the  mortgage  was  executed 
before  section  65  was  amended  by  chapter  275,  Laws  of  1882 ; 
chapter  26  of  the  Laws  of  1884,  and  chapter  257,  of  the  Laws 
of  1886.  Were  the  loan  and  mortgage  in  contravention  of 
the  trust  ?  Assuming  that  the  failure  of  the  trustee  to  pay 
the  taxes  assessed  upon  the  subject  of  the  trust  out  of  its 
income  was  a  devastavit,  his  wrong  has  no  legal  connection 
with  the  primary  question  involved  in  this  case  and  above 
stated.  The  plaintiff  in  no  way  contributed  to  the  wrong  com- 
mitted by  the  trustee,  which  had  been  fully  accomplished 
before  the  loan  was  applied  for.  The  money  was  not 
borrowed  and  applied  in  payment  of  a  debt  illegally  contracted 
by  the  trustee ;  but  was  borrowed  and  actually  applied  to  pay 
a  debt  owing  to  the  state,  which,  by  virtue  of  the  power  of 
taxation,  was  a  lieu  upon  the  subject  of  the  trust  prior  and 
superior  to  all  of  the  rights  arising  out  of  it.  The  loan  in  no 
wise  increased  (except  by  the  sum  incurred  in  obtaining  it) 
the  burden  upon  the  estate,  but  prevented  its  total  loss,  wliich, 
but  for  this,  or  a  like  loan,  would  have  been  the  inevitable  con- 
sequence of  the  non-payment  of  tlie  taxes.  Had  this  trustee 
been  removed  because  of  his  devastavit  and  a  new  one  substi- 
tuted while  the  sale  for  taxes  was  impending,  the  new  trustee 
would  not  have  been  without  power,  having  the  consent  of 
the  court,  to  have  borrowed  money  upon  the  credit  of  the 
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estate  for  the  purpose  of  saving  it  from  being  wholly  lost. 
A  mortgage  given  by  a  trustee  bo  situated,  and  for  such  a  pur- 
pose, would  not  have  been  in  contravention,  but  in  aid  of,  the 
trust.  There  is  no  difference  in  principle  between  the  ease 
supposed  and  the  one  in  hand.  Neither  borrowing  the  money 
for  this  purpose,  nor  securing  its  repayment  by  mortgage,  was 
an  act  in  contravention  of  the  trust.  The  act  being  lawful,  the 
expenses  incidental  to  doing  it  (the  items  are  not  questioned) 
were  a  charge  upon  the  estate,  and  the  sum  of  the  expenses  was 
properly  included  in  the  mortgage. 

Neither  the  question  above  discussed,  nor  the  principle 
underlying  it  wa^  involved  in  either  of  the  cases  cited  in  the 
opinion  of  tlie  leanied  General  Term,  nor  in  any  of  the  cases 
relied  on  by  the  learned  counsel  for  the  res]>ondent. 

In  Cruger  v.  Jones  (18  Barb.  467),  a  l)eneficiary,  entitled 
during  his  life  to  the  rents  and  profits  of  realty  held  in  trust, 
expended,  without  authority  from  the  court  or  trustees,  con- 
siderable sums  in  repairing  buildings  destroyed  by  fire,  and  in 
building  a  new,  but  necessary  pier.  Subsequently  he  brought 
an  action  against  the  trustees  asking,  among  other  things  that 
they  should  unite  with  the  plaintiff  and  his  son,  who,  in  case 
he  survived  the  plaintiff,  would  become  entitled  to  the  whole 
estate,  in  the  execution  of  a  mortgage  for  a  sufficient  sum  to 
repay  the  amount  expended.  The  son,  who  was  of  full  age, 
was  one  of  the  parties  plaintiff.  The  court  refused  the  judg- 
ment sought  upon  the  ground  that  a  mortgage  given  for  such 
a  purpose  would  contravene  the  trust.  The  case  is  quite  dif, 
ferent  from  the  one  at  bar.  The  expenditures  were  voluntarily 
made  by  the  beneficiary  without  authority  from  the  trustee  or 
court,  and  no  lien  existed  which  would  destroy  the  trust  unless  it 
was  paid.  What  was  said  about  the  want  of  power  to  author- 
ize such  a  mortgage  was  said  with  reference  to  the  facts  of 
that  case,  and  it  was  not  held  that  under  no  circumstances 
could  a  valid  lien  be  created  upon  realty  held  in  trust. 

In  Douglas  v.  Cruger  (80  N.  Y.  15),  a  husband  before  tlie 
passage  of  the  act  for  the  protection  of  the  property  of  married 
women  (Chap.  200,  Laws  of  1848),  conveyed  his  marital  rights 
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in  the  realty  owned  by  his  wife  to  a  trustee  "  in  trust  to  receive 
the  rents  and  profits  of  such  real  estate  and  apply  them  to  her 
separate  use  during  their  joint  lives,  and  if  she  should  die 
before  him,  then  the  remainder  thereof  on  her  death  to  go  to 
her  children  and  descendants  by  him  in  such  manner  as  she 
should  by  will  appoint,  and  in  default  of  such  appointment, 
then  to  them  in  such  manner  as  they  would  take  the  real 
estate  as  heirs-at-law,  if  she  should  survive  her  husband." 
After  the  passage  of  the  act  above  referred  to,  but  before  the 
passage  of  chapter  375,  Laws  of  1849,  the  trustees  assumed  to 
convey  to  the  wife  the  estate  which  he  acquired  under  the 
trust  deed.  Subsequently  the  husband  and  wife  united  in 
mortgaging  this  realty,  but  the  report  of  the  case  does  not 
show  the  purpose  for  which  the  mortgage  was  given.  An 
action  for  the  foreclosure  of  the  mortgage  was  defended  by 
the  wife  on  the  ground  that  the  trust  was  not  extinguished  by 
the  deed  executed  to  her  by  the  trustee,  and  that  neither  her 
interest  nor  the  interest  of  the  children  of  the  marriage, 
covered  by  the  trust  deed,  were  subject  to  the  mortgage.  It 
was  held  that  the  trust,  which  related  simply  to  the  husband's 
life  estate  in  the  realty,  his  marital  right,  was  not  extinguished 
by  the  conveyance  of  the  trustee  to  the  wife,  and  that  the 
mortgage  was  not  a  lien  as  against  the  wife  or  children  upon 
that  life  estate,  but  that  it  was  a  lien  upon  the  fee,  subject  to 
the  life  estate.  The  power  of  the  trustee  to  mortgage  the 
subject  of  the  trust,  pursuant  to  an  order  of  the  Supreme 
Court,  under  given  or  any  circumstances,  was  not  before  the 
Court  of  Appeals,  and  was  not  passed  upon.  The  trustee  had 
not  executed  a  mortgage,  and  the  Supreme  Court  had  not 
authorized  the  execution  of  a  mortgage.  The  deed  from 
the  trustee  to  the  wife  in  that  case  was  clearly  in  contravention 
of  the  trust  created  by  the  husband  for  the  benefit  of  the  wife 
and  the  children  that  might  be  bom  of  the  marriage. 

In  ZerU  v.  Howard  (89  N.  Y.  169, 181),  it  was  said :  "  The 
beneficiaries  of  trusts  for  the  receipt  of  the  rents  and  profits 
of  land  are  prohibited  from  assigning  or  disposing  of  their 
SicKELs  —Vol.  LXXIl .    17 
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interest  (1  R.  S.  729,  §  63),  and  this  provision  is  held  to  apply, 
by  force  of  other  sections  of  the  statute,  to  the  interest  of 
beneficiaries  in  similar  trusts  of  personalty.  {Graff  v.  Bon- 
nett^  31  N.  Y.  9.)  This  legislative  policy  cannot,  we  tliink,  be 
defeated  by  the  action  of  the  court  permitting  such  alienation, 
or  abrogating  the  trust."  This  case  does  not  touch  the  ques- 
tion under  consideration. 

The  statute  does  not  provide  that  a  trustee,  with  the  consent 
of  the  Supreme  Court,  cannot,  under  any  circumstances, 
•execute  a  valid  mortgage  upon  the  subject  of  the  trust ;  but 
that  any  act  or  conveyance  by  the  trustee  in  contravention  of 
the  trust  shall  be  absolutely  void.  Our  attention  has  not  been 
called  to  a  case  decided  by  any  court  in  this  state,  holding  that 
a  valid  mortgage  cannot  be  given  by  a  trustee,  with  the 
sanction  of  the  court,  upon  realty  held  in  trust,  for  any  puiv 
pose,  or  under  any  circumstances,  unless  authorized  by  the 
instrument  creating  the  trust. 

Whether  a  particular  mortgage  upon  the  subject  of  a  trust, 
executed  by  a  trustee  in  accordance  with  an  order  of  the 
Supreme  Court,  is  in  contravention,  or  in  furtherance  of  the 
trust,  is  a  question  which  must  be  decided  by  the  court, 
and  when  the  facts  are  conceded  it  is  a  question  of  law. 
The  execution  of  this  mortgage  was  wisely  authorized 
by  the  Special  Term  for  the  preservation  of  the  interests  of  the 
beneficiaries,  and  they  cannot,  under  the  evidence  in  this  case, 
defeat  a  foreclosure.     The  plea  in  abatement  is  not  valid. 

No  legal  estate  in  remainder,  vested  or  contingent,  was 
created  by  the  trust  deed,  but  the  entire  legal  estate  was  vested 
in  the  trustee,  where  it  now  remains,  and  James  C.  Foster  has 
no  legal  estate  of  any  kind  to  protect.  It  has  been  several 
times  held  that  when  specific  realty,  which  is  subject  to  a 
mortgage,  is  devised  or  conveyed  to  a  trustee  to  be  converted 
into  money  at  a  future  day  and  divided  between  specified 
persons,  that  they  have  a  vested  equitable  interest  in  the  sub- 
ject of  the  trust,  and  are  necessary  parties  to  an  action  for 
the  foreclosure  of  the  mortgage.  (Calverley  v.  Phelp,  6  Mad. 
229 ;  Oshourn  v.  Fallows^  1  Russ.  &  M.  741 ;  Anderson  v. 
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StatheVj  2  Coll.  209.)  For  a  stronger  reason,  a  person  having 
such  a  vested  equitable  interest  in  the  avails  of  realty  when  it 
shall  be  converted  into  personalty,  is  a  necessary  party  to  a 
suit  for  the  foreclosure  of  a  mortgage  executed  by  the  trustee. 
But  James  C.  Foster  has  not  a  vested  interest  in  the  subject 
of  the  trust,  nor  in  its  avails.  His  interest  is  contingent  upon 
his  surviving  his  mother.  Not  having  a  vested  legal  estate  in 
or  lien  upon  the  mortgaged  premises,  nor  a  vested  interest  in 
the  avails  of  them  when  converted  into  money,  he  is  not  a 
necessary  party  to  this  action. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
the  judgment  of  the  Special  Term  affirmed,  with  costs,  pay- 
able out  of  the  fund  realized  upon  the  sale  of  the  premises 
under  the  foreclosure. 

All  concur. 

Judgment  reversed. 


Henky  C.  Moffat  et  al.,  Appellants,  v.  Geoege  Herman, 
Impleaded,  etc..  Respondent. 

Under  the  piOYiBioDs  of  the  Code  of  Civil  Procedure  (§§  14,  2281,  2284) 
defining  what  is,  and  providing  the  punishment  for,  a  civil  contempt, 
the  amount  of  fine  which  may  be  imposed  must  be  based  upon  proof 
of  the  damages  actually  sustained. 

In  a  proceeding  to  punish  defendant  for  contempt  in  verifying  and  inter- 
posing an  answer  to  a  complaint  which  the  court  decided  to  be  false  and 
untrue,  the  court  found  that  by  reason  of  the  misconduct  plaintiff  was 
prevented  from  collecting  his  judgment,  and  fined  defendant  the  amount 
thereof.  It  appeared  that  the  only  property  belonging  to  defendant,  after 
the  commencement  of  said  action,  was  conveyed  by  him  to  a  third  person 
on  March  1,  1885,  the  deed  not  being  recorded  until  March  fourth;  that 
plaintiff  could  not  have  obtained  judgment  until  March  fourth  had  no 
answer  been  served,  and  that  it  was,  in  fact,  served  on  March  third. 
Beld,  that  the  fine  imposed  was  in  excess  of  the  sum  the  court  had  power 
to  infiict. 

(Argued  June  13,  1889;  decided  October  8,  1880.) 

Appeal  from  an  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
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June  7,  1886,  which  reversed  an  order  of  the  General  Term 
of  the  City  Court  of  New  York,  aflirraing  an  order  made  at 
Special  Term  of  said  City  Court  adjudging  the  defendant, 
Geoige  Herman,  guilty  of  misconduct  and  contempt  of  court, 
and  fining  him  $1,132.32. 

The  alleged  misconduct  and  contempt  consisted  in  verifying 
and  interposing  an  answer  which  the  court  found  to  be  false 
and  untrue;  and  it  was  further  found  that  the  defendant 
knew  it  to  be  false  at  the  time  of  the  making  of  the  verification. 

Further  facts  appear  in  the  opinion. 

William  J,  Fanning  ior  appellants.  Defendant  was  guilty 
of  contempt  of  court.  ( Totes  v.  Lansing^  9  Johns.  417 ; 
Eagen  v.  Lynch,  3  C.  C.  P.  R.  236  ;  Stephenson  v.  Hanson^ 
6  id.  43 ;  Nathans  v.  Hape^  5  id.  401 ;  Hull  v.  IJEplatinier^ 

6  Daly,  534 ;  Keating  v.  Goddard,  Daily  Reg.  Sept.  9, 1885.) 
The  contempt  shown  was  one  which  the  City  Court,  being  a 
court  of  record,  had  power  to  punish.  (Code  Civ.  Pro.  §§13, 
14,  subs.  2,  8,  §  2287;  2  Bouvier's  Law  Diet.  468;  2  Abb. 

Dig.  634 ;  A.  Beckett  v. ,  5  Taunt.  776  ;  In  re  Morrisy 

13  N.  Y.  C.  P.  64,  65.)  Not  only  had  the  City  Court  the 
power  to  punish,  but  it  became  its  imperative  duty  to  impose 
the  fine.     (Code  Civ.  Pro.  §§  2281,  2284 ;  Lansing  v.  Easton, 

7  Paige,  364;  People  v.  Spalding,  2  id.  326;  Clark  v, 
Binninger,  75  N.  Y.  345.)  This  court  has  jurisdiction  of 
this  appeal  under  subdivision  3  of  section  190  of  the  Code  of 
Civil  Procedure.  {Bri/nMey  v.  Brinkley,  47  N.  Y.  41 ;  PiU 
V.  Davidson,  37  id.  235 ;  People  v.  N,  Y.  C.  R.  R.  Co.,  29  id. 
421,  422 ;  Code  Civ.  Pro.  §§  2281,  2284 ;  Lansing  v.  Easton, 
7  Paige,  364 ;  People  v.  Spalding,  2  id.  326 ;  Levy  v.  Sal(mienj 
105  id.  529;  N.  T.  R.  Co.  v.  Rothery,  112  id.  592;  TiUon 
V.  Beecher,  59  K  Y.  176 ;  Anderson  v.  Anderson,  112  id. 
104;  McEleere  v.  LitOe,  8  Daly,  167;  Walsh  v.  SchuUzy 
6  C.  C.  P.  R.  126.) 

M.  L.  Townsend  for  respondent  The  Special  Term 
has  no  right  or  power,  after  judgment  in  the  action  upon 
ex  parte  aflSdavits,  to  determine  the  truth  Or  falsity  of  the 
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answer,  much  less  to  find,  as  matter  of  fact,  that  the  defendant 
was  guilty  of  perjury  in  swearing  to  the  answer.  (  Wayland 
V.  Tysen,  45  N.  Y.  281,  282,  283 ;  Thompson  v.  K  E.  Co., 
45  id.  468 ;  Brigg%  v.  Fre^dnum,  23  N.  Y.  W.  Dig.  22.) 
The  act  of  defendant  Herman  in  putting  in  the  answer  tp  the 
complaint  was  not  a  punishable  contempt  of  court.  (Code 
Civ.  Pro.  §  14 ;  Stackhouae  v.  French,  1  Bing.  365 ;  HuU  v. 
L Efplatinier,  5  Daly,  534 ;  Egan  v.  Lynch,  3  C.  P.  R.  236 ; 
Stephenson  v.  Hanson,  6  id.  43 ;  StaU  v.  Terence,  20  The 
Eeporter,  650;  People  ex  rd.  v.  Oyer  and  Terminer,  101 
N.  Y.  245, 251 ;  Butherford  v.  ITolmes,  5  Hun,  319 ;  66  K  Y. 
368;  Queen  v.  Zefroy,  L.  R,  8  Q.  B.  134;  4  Moak,  250.) 
The  Special  Term  judge  erred  in  imposing  as  penalty  the 
Amount  of  the  judgment  recovered  by  plaintiff  in  the  action, 
to  wit,  $1,057  and  interest,  and  $75  costs  and  disbursements 
subsequent  to  the  judgment,  including  costs  of  supplementary 
proceedings,  no  actual  loss  or  injury  having  been  sustained  by 
plaintiff  because  of  the  alleged  falsity  of  the  defendant's 
answer,  or  his  alleged  perjury  in  swearing  to  it.  {Sudlow  v. 
Ktiox,  7  Abb.  Pr.  [N.  S.]  411 ;  Dejonge  v.  Brenneman,  23 
Hun,  332 ;  Clark  v.  Bininger,  75  K  Y.  344,  352 ;  King  v. 
Flynn,  37  Hun,  329 ;  F.  B.  C.  Co.  v.  Hecksher,  42  id.  534.) 

Pabksb,  J.  The  City  Court  was  not  called  upon  to  nor 
did  it  pass  upon  the  question  as  to  whether  or  not  the  verify- 
ing and  interposition  of  a  false  answer,  with  knowledge  of 
its  falsity  on  the  part  of  an  affiant,  constitutes  a  criminal 
contempt  punishable  as  provided  in  section  9  of  the  Code  of 
Civil  Procedure.  It  did  determine  that  such  conduct  amounts 
to  a  civil  contempt,  within  the  intent  and  meaning  of  section 
14  of  the  Code,  and  punishable  as  provided  in  sections  2281 
and  2284. 

If  it  be  assumed  that  the  acts  complained  of  may,  within 
the  purview  of  section  14,  be  held  to  constitute  a  contempt, 
punishable  civilly,  where  the  right  or  remedy  of  a  party  has 
been  defeated  or  impeded  (a  question  we  do  not  pass  upon) 
stiU  we  think  the  order  appealed  from  must  be  affirmed. 
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Section  2281  provides  when  and  how  a  party  adjudged  to 
,  have  been  guilty  of  a  contempt  of  court  within  the  provisions 
of  section  14  shall  be  punished ;  while  section  22S4  governs 
the  extent  of  the  fine  that  inay  be  imposed.  It  provides  that 
"  if  an  actual  loss  or  injury  has  been  produced  to  a  party  ta 
an  action  or  a  special  proceeding,  by  reason  of  the  misconduct 
proved  against  the  offender  *  *  *  a  fine  sufficient  to- 
indemnify  the  aggrieved  party  must  be  imposed.  *  *  * 
Where  it  is  not  shown  that  such  an  actual  loss  or  injury  has 
been  produced  a  fine  must  be  imposed  not  exceeding  the 
amount  of  complainant's  costs  and  expenses  and  $250  in  addition 
thereto.     *     *    *    " 

The  fine  imposed  by  the  court  in  this  proceeding  was 
$1,132.32  that  being  the  amount  of  plaintiff's  judgment,  and 
$75  allowed  for  costs  in  subsequent  proceedings. 

It  will  be  observed  that  the  fine  imposed  was  far  in  excess 
of  the  sum  which  the  court  had  power  to  infiict  in  the  absence 
of  proof  that  the  plaintiff  had  sustained  damage  in  such 
amount,  because  of  the  act  of  defendant  adjudged  to  be  a. 
contempt  of  court.  It  is  well  settled  that  under  this  section 
of  the  Code  the  amount  of  the  fine  to  be  imposed  for  the  pur- 
pose of  indemnifying  the  person  aggrieved  must  be  based  upon 
proof  of  the  damage  actually  sustained.  {Sudlow  v.  KrwXy 
7  Abb.  [N.  [S.]  411 ;  Dejonge  v.  Brenneman^  23  Hun,. 
332 ;  ClarJc  v.  Bininger^  75  N.  Y.  344 ;  King  v.  FlynUy 
37  Hun,  329.) 

True,  the  court  did  adjudge  that,  by  reason  of  the  miscon- 
duct of  the  defendant,  the  plaintiffs  were  'prevented  from 
collecting  their  judgment,  and,  therefore,  there  resulted  an 
actual  loss  to  the  plaintiffs  in  a  sum  equal  to  tlie  amount  due 
on  the  judgment.  That  finding,  however,  was  wholly  without 
evidence  to  support  it.  It  is  undisputed  that  the  only  property 
belonging  to  the  defendant  after  the  commencement  of  the 
action  was  by  him  conveyed  to  a  third  person  on  the  1st  day 
of  March,  1885 ;  that  the  plaintiff  could  not  have  obtained 
judgment  until  the  fourth  day  of  March  ensuing  had  the 
defendant  omitted  to  serve  an  answer ;  £md  that  the  answer 
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was,  in  fact,  served  on  the  third  day  of  March.  So  that^ 
while  the  service  of  the  answer  necessarily  postponed  for  a 
few  days  the  obtaining  of  a  judgment  on  the  part  of  the 
plaintiflEs,  the  defendant  was  not  enabled  by  such  act  to  dispose 
of  his  property,  because,  at  the  time  of  its  service,  he  had  no 
property  to  dispose  of,  a  conveyance  thereof  having  been  made 
before  tlie  doing  of  the  act  for  which  he  was  charged  in 
contempt.  True,  the  deed  was  not  recorded  until  March 
fourth,  the  day  upon  which  plaintiflEs  might  have  obtained 
judgment  had  defendant  made  default,  but  that  fact  did  not 
in  any  wise  afifect  the  situation  because,  as  between  the  plaintiffs 
and  the  grantee,  the  judgment  would  not  have  been  a  lien 
upon  the  real  estate  conveyed  upon  the  first  day  of  March, 
even  if  the  deed  had  been  recorded  subsequent  to  its  entry. 
(Trenton  Banking  Co.  v.  Duncany  86  N.  Y.  221.) 

It  may  well  be,  as  intimated  in  the  opinion  of  the  Special 
Terra,  that  it  was  the  intention  of  Herman,  in  making  the 
conveyance,  to  avoid  the  payment  of  the  debt  owing  to 
plaintiffs,  but  the  fact  remains  that  such  act  was  performed 
before  the  service  of  the  answer,  and  it  was  not  in  any  wise 
aided  or  strengthened  by  the  delay  occasioned  by  the  inter- 
position of  the  false  pleadmg.  It  follows,  then,  that  the  proof 
before  the  court  utterly  failed  to  estabUsh  that  the  plaintiffs 
sustained  damage  in  an  amount  equal  to  the  sum  due  upon 
their  judgment,  or  in  any  sum  whatever,  by  the  alleged  mis- 
conduct of  the  defendant.  The  imposition  of  a  fine,  there- 
fore, in  excess  of  the  amount  which  the  court  was  authorized 
to  impose,  in  the  absence  of  proof  of  the  extent  of  the  loss 
sustained,  to  wit,  complainant's  costs  and  expenses  and  $250  in 
addition  thereto,  was  without  authority  and  demanded  the 
order  of  reversal  made  by  the  General  Term. 

The  order  appealed  from  should  be  aflirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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WiLUAM  N.  J0HK8TON,  Respondent,  v.  Spenoeb  Tbask  et  aL, 

Appellants. 

U6    138] 
130445 

ijQ  jgQJ  Defendants,  who  were  bankers  and  brokers,  purchased  certain  bonds  for 
m  8ao|  plaintiff  under  an  oral  contract  by  which  they  agreed  that  in  case 

plaintiff  should  thereafter  become  dissatisfied  they  would,  on  demand, 
take  the  bonds  off  his  hands  at  what  they  cost  him.  Upon  payment  of 
the  purchase-price  and  their  commissions  defendants  delivered  the  bonds 
to  plaintiff,  who  thereafter  tendered  them  back  and  demanded  the  price 
paid,  and  on  defendants'  refusal  to  accept  and  pay  brought  this  action 
for  breach  of  the  contract  Held,  that  said  provision  in  the  agreement 
was  not  a  contract  for  the  sale  of  goods,  chattels  or  things  in  action 
within  the  statute  of  frauds  (2  R.  S.  136,  §  8),  but  was  a  provision  for 
the  rescission  of  the  entire  contract,  and  so  was  valid. 

Eagar  v.  King  (38  Barb.  200)  distinguished. 

An  oral  contract,  by  which  a  person  sells  his  own  chattels  or  choses  in 
action  for  more  than  fifty  dollars,  payment  and  delivery  being  made, 
and  agrees  to  take  them  back  from  and  repay  the  purchase-price  to  the 
purchaser  on  demand,  is  an  entire  contract,  and  the  promise  to  take  back 
the  property  and  repay  the  purchase-price  is  not  void  under  the  statute 
of  frauds. 

When  an  agent,  by  an  oral  contract  sells  and  delivers  the  goods  of  a  dis- 
closed prindpal,  his  personal  oral  warranty  of  quality  is  not  a  contract, 
independent  of  the  contract  of  sale,  but  is  part  of  it,  and  one  considera- 
tion is  sufiScient  to  support  the  sale  and  warranty. 

Defendants  admitted  in  their  answer  that  they  were  bankers  and  brokers, 
and  that  they  entered  into  a  contract  to  purchase  the  bonds  for  plaintiff, 
which  was  within  the  ordinary  business  of  the  firm.  They  neither 
averred  nor  gave  evidence  tending  to  show  that  the  promise  to  take  back 
the  bonds  was  beyond  the  scope  of  their  business.  It  was  shown  that,  in 
addition  to  the  business  usually  done  by  bankers  and  brokers,  defendants 
were  accustomed  to  purchase  and  carry  securities  on  margins  for  their 
customers,  and  that  themanagmg  partner  made  the  promise  to  take  back 
the  bonds.  Held,  that  the  evidence  would  not  justify  a  holding,  as 
matter  of  law,  that  the  promise  upon  which  the  action  was  brought  was 
80  far  beyond  the  scope  of  the  business  of  defendants'  firm  that  plaintiff 
bad  no  right  to  rely  upon  it;  that  the  evidence  wassufllcient  to  cast  upon 
the  defendants  the  burden  of  rebutting  the  presumption  arising  from  the 
evidence  and  the  pleadings,  that  the  managing  partner  had  authority  to 
make  the  contract. 

It  appeared  that  plaintiff  retained  the  bonds  from  November  16, 1882,  until 
April  28, 1884,  before  he  requested  defendants  to  take  them  back,  during 
which  time  they  had  greatly  depreciated.    It  was  shown,  however,  that 
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defendants'  managing  partner  had  on  several  occasions  advised  plaintiff 
not  to  part  with  the  bonds,  and  assured  him  that  they  were  good  and 
would  ultimately  advance  In  the  market.    Held,  that  plaintiff  was  not 
guilty  of  laches. 
Reported  below,  40  Hun,  415. 

(Argued  June  18, 1880;  decided  October  8, 1880.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Comi;  in  the  third  judicial  department,  entered  on 
an  order  made  January  26,  1886,  which  affirmed  a  judgment 
in  favor   of  plaintiff,   entered  upon  a  verdict  directed  at 
Circuit. 
This  was  an  action  for  a  breach  of  contract. 
Since  January,  1882,  the  defendants  have  been  bankers  and 
brokers,  doing  business  as  partners  under  a  firm  name.     On  the 
I  trial  ot  the   issues  the  plaintiff  testified  that  on    the  18th 

day  of  January,  1882,  the  managing  partner  of  the  firm,  at 
I  its  place  of  business,  orally  agreed  with  the  plaintiff  to  pur- 

,  chase  for  him,  if  they  could  be  bought  in  the  market,  income 

I  mortgage  bonds  of  the  Ohio  Central  Railroad  of  the  par  value 

of  $10,000,  and  (giving  the  language  of  said  partner)  "  Any  time 
you  want  to  get  rid  of  them  we  will  take  them  off  of  your 
hands  at  what  they  cost  you."  Later  in  the  day  the  defendants 
reported  to  the  plaintiff  that  they  had  purchased  the  bonds  for 
$4,800,  and  their  conunissions  were  $12.50,  and  thereupon 
the  plaintiff  paid  $1,000  towards  the  purchase-price.  The 
bonds  were  retained  by  the  defendants  as  security  for  the  sums 
due  from  the  plaintiff  to  them  until  November  16,  1882,  when 
the  plaintiff  paid  the  full  purchase-price  for  the  bonds,  com- 
missions and  interest,  and  took  them  into  his  possession.  The 
market-price  of  the  bonds  declined  until  April  28, 1884,  when 
they  were  selling  for  about  ten  cents  on  a  dollar.  On  this 
date  the  plaintiff  tendered  the  bonds  to  the  defendants  and 
demanded  that  they  should  pay  him  $4,812.50,  which  they 
refused  to  do,  and  April  30, 1884,  this  action  was  brought,  on 
<X)ntract,  to  recover  that  sum.  The  defendants  did  not  con- 
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tradict  the  plaintiffs  evidence,  which  was  corroborated  by 
three  witnesses,  but  at  the  close  of  his  case  they  moved  for  a 
nonsuit,  on  the  grounds  : 

(1.)  That  the  oral  contract  was  void  for  not  complying  with 
the  following  section  of  the  statute  of  frauds. 

"  §  3.  Every  contract  for  the  sale  of  any  goods,  chattels  or 
things  in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be 
void,  unless,  (1.)  A  note  or  memorandum  of  such  contract, 
be  made  in  writting,  and  be  subscribed  by  the  parties 
'  to  be  charged  thereby,  or,  (2.)  Unless  the  buyer  shall  accept 
and  receive  part  of  such  goods,  or  the  evidences,  or  some  of 
them,  of  such  things  in  action,  or,  (3.)  Unless  the  buyer 
shall,  at  the  time,  pay  some  part  of  the  purchase-money." 

(2.)  That  the  evidence  was  insufficient  to  sustain  the  con- 
clusion that  the  managing  partner  had  authority  to  bind  the 
firm  by  suck  a  contract : 

(3.)  That  the  plaintiff  did  not  tender  the  bonds  and  demand 
the  repayment  of  the  price  within  a  reasonable  time,  and 
thereby  lost  his  right  of  action. 

The  motion  was  denied,  and  the  defendants  not  asking  to 
have  any  question  submitted  to  the  jury,  a  verdict  was  directed 
in  favor  of  the  plaintiff  for  $4,800,  with  interest  thereon 
from  April  28,  1884. 

Horace  E,  Smith  for  appellants.  The  plaintiff  has  neither 
shown,  nor  attempted  to  show,  any  authority  in  Graves,  the 
partner  and  agent  of  the  other  defendants,  to  make  the  alleged 
contract,  and  they  are  not  bound  by  it.  (Dunlap's  Paley  on 
Agency,  309,  311;  Pole  v.  Leask,  33  L.  J.  161,  162;  Story 
on  Agency,  §  28;  Bishop  on  Con.  [enlarged  ed.]  §  1135; 
Tausig  v.  Hart,  58  K  Y.  425 ;  1  Wood's  Coll.  on  Part.  649, 
650 ;  Wells  v.  March,  30  N.  Y.  344 ;  Hunt  v.  Chapin,  6  Lans. 
139,  143;  Wharton  on  Agency,  §§  122,  137,  138,  139,  414, 
459,  460,  695,  723;  Merchant  v.  Beiding,  49  How.  Pr.  344; 
Graves  v.  Hallenberger,  51  Ind.  ^%\  Davidson  v.  Porter, 
57  111.  300,  305 ;  Dozier  v.  Freeman,  47  Miss.  647 ;  Tomp^ 
kins  V.  Woodyard,  5  W.  Vb,.  216  ;  Baker  v.  Drake,  66  N.  Y. 
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618 ;  Grutnan  v.  Smithy  81  id.  25,  27 ;  Markham  v.  Jaudan, 
41  id.  235.)  The.  receipt  and  retention  by  defendants  of  their 
commission,  $12.50,  was  not  a  ratification  of  Graves'  authority 
to  make  the  alleged  contract  of  purchase ;  and  they  are  not 
estopped  from  setting  up  lack  of  authority  in  their  agent. 
(Story  on  Agency  [9th  ed.]  §  239,  n.  1 ;  Condit  v.  Baldwin^ 
21  N.  T.  219,  224,  225 ;  Smith  v.  Trax^,  36  id.  79,  83, 
84,-86;  Ritch  v.  Smith,  82  id.  627;  Whitaey  v.  Martim^ 
88  id.  536 ;  Van  Wyck  v.  Wattera,  81  id.  352,  366 ;  FOUmB  v. 
Longyor^  91  id.  824,  330.)  The  executory  agreement  made 
by  Graves  to  porohase  the  bonds  in  question  of  the  plaintiff, 
at  any  time  in  the  future  when  he  might  wish  to  get  rid  of 
them,  is  within  the  statute  of  frauds  in  relation  to  the  sale  of 
'*  goods,  chattels  or  things  in  action,  for  the  price  of  fifty 
dollars  or  more."  and  is  void.  (3  R.  S.  [5th  ed.]  221,  §  2, 
snbd.  3 :  Bennett  v.  HuU^  10  Johns.  364 ;  Orookshank  v. 
Burrelly  18  id.  58;  Lawrence  y.  Woods,  4  Bosw.  354;  People 
V.  Beebey  1  Barb.  379 ;  Organ  v.  Steuart,  60  N.  T.  413,  420 ; 
Ilunt  V.  WymAin,  100  Mass.  198 ;  Mobs  v.  Sweet,  16  Q.  B.  439 ; 
Hagar  v.  King,  38  Barb,  200,  206;  Condit  v.  Baldwin, 
21  N.  Y.  219,  221 ;  Bell  v.  Day,  32  id.  165,  178 ;  Van  Wyck 
V.  Wattere,  81  id.  352;  Felloxoa  v.  Longyor^  91  id.  324.) 
Assuming  that  the  plaintiff  ever  liad  a  right  to  tender  the 
bonds  to  defendants,  and  to  receive  therefor  the  purchase- 
price,  he  did  not  exercise  his  option  within  a  reasonable  time, 
and  lost  his  right  by  the  delay.  (1  Parsons  on  Con.  [7th  ed.] 
*539,  notetf ;  Benjamin  on  Sales,  §  597  ;  Fitzgerald  v.  Wood- 
ruff, 96  N.  Y.  561,  565 ;  Sice  v.  Cunningham,  1  Cow.  39 ; 
WU  V.  HdbaH,  16  Me.  168;  Carter  v.  CarUr,  14  Pick.  424. 

John  M.  Carroll  for  res^wndent.  From  the  circumstances 
it  appears  that  the  court  and  jury  might  legitimately  find 
that  Graves  had  original  authority  to  make  this  contract, 
and  all  of  the  defendants  knew  of  his  making  it,  and 
approved  of  it,  and  their  keeping  of  the  commissions  and 
moneys  paid  to  them  was  a  ratification  of  his  acts  which  was 
equivalent  to  original  authority.     {Woodward  v.  Winshipy 
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12  Pick.  430 ;  Sa/ndUands  v.  Ma/rahj  2  B.  &.  A.  673,  677 ; 

4  Eng.  Com.  Law  Rep.  695.)  The  burden  of  proving  Graves' 
want  of  authority  in  this  case,  under  the  circumstances,  was 
on  the  defendants.  (CoUyer  on  Partnership,  396,  397,  406, 
418,  419,  §  406.)  As  a  matter  of  law,  Graves  had  authority 
to  make  this  contract  in  behalf  of  his  firm.  (2  Parsons  on 
Contracts  [4th  ed.]  32 ;  Collyer  on  Partnership  [5th  Am.  ed.] 
406,  §  428;  Parsons  on  Partnership,  172;  Sandil<i7ids  v. 
Marsh,  2  B.  &  A.  673,  677;  4  Eng.  Com.  Law  Rep.  695; 
Heirn  v.  McGaughm^  32  Miss.  17-19 ;  19  IT.  S.  Dig.  18,  59, 
615,  §  54;  GriswoldY.  Hayden,  25  K  Y.  595;  Woodward  v. 
Winship,  12  Pick.  430  ;  Baker  v.  Brake,  66  N.  T.  518,  522 ; 
JSs  parte  Gordon,  15  Vesey,  Jr.  286.)  The  part  of  the  con- 
tract to  take  the  bonds  from  plaintiff  at  cost  may  be  regarded 
as  in  the  nature  of  a  contract  to  indemnify  the  plaintiff 
against  loss  from  their  purchase,  and  as  such  was  within  the 
scope  of  Graves'  authority  and  binding  upon  the  firm. 
{WWdm  V.  Pearce,  5  Denio,  541 ;  2  N.  Y.  469 ;  First  Nat. 
Bk.  V.  Carpenter,  41  Iowa,  518 ;  Collyer  on  Partnership,  406 ; 
Sandilands  v.  Marsh,  2  B.  &  A.  673,  675,  678,  679,  680.) 
The  bonds  were  not  delivered  and  received  under  a  contract 
different  from  and  subsequent  to  the  one  proved.  {Freund 
V.  /.  and  T.  Nat,  Bk,,  3  Hun,  689  ;  Morss  v.  Oshom^  64  Barb. 
543;  Cook  v.  N.  Y.  C,  E.  R.  Co,,  3  Keyes,  476 ;  Heyne  v. 
Blair,  62  N".  Y.  19.)  The  contract  was  not  void  by  the 
statute  of  frauds.  (  Wooster\,  Sage,  6  Hun,  285 ;  67  N.  Y.  67 ; 
Fitzpatrick  v.  Woodruff,  96  id.  561 ;  White  v.  Knapp,  47 
Barb.  549,  555 ;  AUen  v.  Eighmie,  14  Hun,  559 ;  79  K  Y. 
632.)  Plaintiff  was  not  guilty  of  laches  as  to  returning  bonds. 
{Rooster  V.  Sage,  67  N.  Y.  67;  Fitzpatrick  v.  Woadrttff, 
^6  id.  561.)  The  defendants  having  received  the  moneys 
paid  to  them  by  the  plaintiff  under  this  contract  made  by 
their  managing  partner  in  their  behalf,  and  having  ever  since 
retained  and  enjoyed  it,  ratified  and  aflirmed  the  contract  in 
its  entirety,  must  perform  the  obhgations  imposed  upon 
them  by  its  terms.    (1  Wait's  Act.  and  Def.  233  ;  8  id.  542 ; 

5  id.  508,  509 ;  Voorhee^  v.  Earl  2  Hill,  288 ;  Goelth  v.  White, 
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35  Barb.  76 ;  Graham  v.  Meyer,  99  N.  T.  611,  615 ;  Gould 
V.  a  C.  Jt^at.  BL,  86  id.  75.) 

Follett,  Ch.  J.  An  oral  contract,  by  which  a  person  sells 
his  own  chattels  or  choses  in  action  for  more  than  $50,  pay- 
ment  and  delivery  being  made,  and  agrees  to  take  them 
back  from  and  repay  the  purchase-price  to  the  purchaser  on 
demand,  is  an  entire  contract,  and  the  promise  to  take  back 
the  property  and  repay  the  purchase-price  is  not  void  by  the 
third  section  of  the  statute  of  frauds.  (  Wooster  v.  Sage,  67 
K  Y.  67 ;  Fitzpatrick  v.  Woodruff,  96  id.  561 ;  White  v. 
Knapp,  47  Barb.  549 ;  Wiaia?n8  v.  Burgess,  10  A.  &  E.  499  ; 
Fay  V.  Wheeler,  44  Vt.  292;  Dickinson  v  Dickinson,  29 
Conn.  600 ;  1  Benj.  on  Sales  [  Corbin's  ed.]  §  169.) 

Executed  contracts  of  sale,  embracing  a  promise  by  vendors 
of  chattels  that  in  case  they  do  not  suit  the  purchaser  or  do 
not  possess  certain  specified  qualities  the  vendor  will  repay 
to  the  vendee  the  purchase-price  upon  their  return,  have 
been  frequently  considered  by  the  courts.  {Totoers  v.  Barrett, 
1  D.  &  E.  133 ;  Thornton  v.  Wynn,  12  Wheat.  183),  but  no 
case  has  been  cited  holding  that  such  a  promise  on  the  part 
of  a  vendor  is  an  independent  contract.  When  an  agent,  by 
an  oral  contract,  sells  and  delivers  the  goods  of  a  disclosed 
principal,  his  personal  oral  warranty  of  quality  is  not  a  contract 
independent  of  the  contract  of  sale,  but  is  a  part  of  it,  and  one 
consideration  is  sufficient  to  support  the  sale  and  warranty. 
The  oral  contract  of  the  defendants,  that  they  would  purchase 
for  the  plaintiff  in  the  m£u*ket  at  market  rates  the  bonds  for 
the  usual  compensation,  and  in  case  he  should  thereafter 
become  dissatisfied  with  the  bonds,  that  they  would,  on  demand, 
take  them  off  his  hands  at  what  they  cost  him,  was  a  single 
contract.  Under  this  contract,  the  bonds  were  purchased  and 
held  by  the  defendants  until  the  purchase-price  and  their  com- 
missions were  paid,  and  then  they  delivered  the  bonds  to  the 
plaintiff.  The  promise  of  the  defendants  that  they  would 
take  the  bonds  off  the  plaintiff's  hands  at  what  they  cost  him, 
upon  request,  is  not  a  contract  for  the  sale  of  goods,  chattels 
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or  things  in  action,  within  the  third  section  of  the  statute  of 
frauds,  but  is  a  provision  for  the  rescission  of  the  entire 
contract,  and  is  valid. 

The  learned  counsel  for  the  appellants,  in  support  of  his  con- 
tention, cites  ffagar  v.  ITing  (38  Barb.  200).  In  that  case  a 
firm  was  indebted  to  the  plaintiffs  in  the  action  for  work  per- 
formed in  constructing  part  of  a  railroad.  The  defendant, 
who  was  one  of  the  firm,  asked  the  plaintiffs  to  take  from  the 
railroad  corporation  its  bonds  in  payment  of  the  debt,  orally 
agreeing  with  the  plaintiffs,  for  himself,  that  if  they  would 
80  take  the  bonds,  he,  not  the  firm,  would,  within  ten  days, 
take  the  bonds  from  and  pay  to  the  plaintiffs  the  amount  of 
the  firm's  debt.  The  plaintiffs  assented  to  the  proposal. 
Afterwards  they  accepted  from  the  corporation  its  due  bill  for 
the  amount  due  them  for  their  work,  payable  in  the  bonds  of 
the  corporation,  and  gave  a  receipt  for  all  of  their  demands 
for  work  done  on  the  road.  The  plaintiffs  then  indorsed  the 
due  bill,  delivered  it  to  the  corporation  and  received  the  bonds. 
Within  ten  days  the  plaintiffs  tendered  the  bonds  to  the 
defendant  and  demanded  the  amount  for  which  they  were 
taken  in  payment.  It  was  held  that  the  oral  agreement 
embraced  two  contracts,  one  to  accept  the  bonds  in  payment 
of  the  debt,  and  another  to  purchase  the  bonds  at  a  future 
day  at  a  given  price,  and  that  the  latter  contract  was  within 
the  third  section  of  the  statute  of  frauds  and  void.  That  case 
is  easily  distinguishable  from  the  one  at  bar.  The  defendant 
in  that  case,  as  an  individual,  was  not  indebted  to  the  plaintiffs, 
and  his  individual  contract  to  take  back  the  bonds  was  held 
to  be  distinct  from  the  contract  by  which  the  firm's  debt  was 
paid  in  the  manner  described.  Was  the  evidence  suflBcient  to 
sustain  the  conclusion  that  the  managing  partner  was  author- 
ized to  make  the  contract  in  behalf  of  the  firm  ? 

The  defendants  admitted  in  their  answer  that  they  were 
bankers  and  brokers,  and  that  they  entered  into  that  part  of 
the  contract  by  which  they  agreed  to  purchase  the  bonds  for 
the  plaintiff,  which,  by  their  concession,  was  within  the  ordi- 
nary business  of  the  firm.     But  they  neither  averred  in  their 
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answer,  nor  gave  evidence  tending  to  show  that  tlie  promise 
to  take  back  the  bonds  was  beyond  the  scope  of  their  business. 
There  being  no  evidence  which  shows  tliat  the  transaction 
was  actually  beyond  the  scope  of  the  business  of  the  firm,  the 
question  arises  whether  it  was  apparently  beyond  the  scope  of 
its  business.  (  Union  Nat  Bank  v.  UnderhUl,  102  N.  Y.  336.) 
The  case  shows  that,  in  addition  to  the  business  usually  done 
by  bankers  and  brokers,  the  defendants  were  accustomed  to 
purchase  and  carry  securities  on  margins  for  their  customers. 
The  undisputed  evidence  is  that  the  managing  partner  did 
make  the  promise  upon  which  the  plaintiff  recovered,  thus 
asserting  his  authority  to  make  it  in  the  name,  and  in  behalf 
of  the  firm.  No  evidence  is  found  in  the  record  which  would 
justify  the  court  in  holding,  as  a  matter  of  law,  that  the  prom- 
ise upon  which  the  action  was  brought  was  so  far  beyond  the 
scope  of  the  business  of  the  firm,  that  the  plaintiff  had  no  right 
to  rely  upon  it.  The  evidence  was  sufficient  to  cast  upon  the 
defendants  the  burden  of  rebutting  the  presumption  arising 
from  the  evidence  and  the  pleadings,  and  they  having  failed  to 
do  this  no  error  was  committed  in  refusing  to  nonsuit  on  the 
ground  that  the  managing  partner  had  no  authority  to  bind 
the  finn  by  this  contract. 

The  third  ground  upon  which  a  nonsuit  was  asked  for  is 
not  supported  by  the  evidence.  The  undisputed  evidence  is, 
that  the  managing  partner  of  the  firm  on  several  occasions 
advised  the  plaintiff  not  to  part  with  the  bonds,  and  assured 
him  that  they  were  good  and  would  ultimately  advance  in  the 
m^ket.  Under  these  circumstances,  the  plaintiff  was  not 
guilty  of  laches  in  not  earlier  returning  the  bonds  and  demand- 
ing the  price  paid.     (  Wooster  v.  Sage^  9upra) 

The  judgment  should  be  affirmed,  with  costts 

All  concur. 

Judgment  affirmed. 
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Jg   Jacob  L.  Clift,  Appellant,  v.  Mary  E.  Moses,  Impleaded,  etc., 
^  Respondent. 

The  will  of  P.,  after  directing  the  pajment  of  his  debts,  and  after  certain 
specific  bequests  and  legades,  by  its  terms  gave  the  residuary  estate,  real 
and  personal,  to  his  daughter  M. ;  then  followed  a  clause  giving  all  of 
his  estate  to  his  executors,  in  trust,  for  the  payment  of  the  debts  and 
legacies.  P.  died  insolvent,  seized  of  certain  real  estate,  the  rents  and 
profits  of  which  M.  received  until  the  said  real  estate  was  sold  under  the 
power  in  trust  contained  in  the  will.  In  an  action  brought  by  a  creditor 
of  P.  to  compel  M.  to  account  for  and  pay  over  the  rents  and  profits  so 
received  by  her,  held,  that  the  action  was  not  maintainable;  that  no  trust 
was  created  by  the  will  with  respect  to  the  real  estate,  but  simply  a  power 
in  trust  (1  R.  S.  729,  §  56),  and  the  executors  or  trustees  were  not  entitled 
to  receive  the  rents  and  profits;  that  the  title  passed  to  M.  on  the  death 
of  the  testator,  subject  to  the  execution  of  the  power,  and  remained  in 
her  until  divested  by  such  execution,  and  until  then  she  was  entitled  to 
the  possession  and  lawfully  received  the  rents  and  profits;  that  the  will 
did  not  charge  the  real  estate  with  the  payment  of  the  debts;  but  that, 
conceding  there  was  such  a  charge,  the  debts  only  became  a  lien  enforce- 
able in  equity;  that  there  was  no  personal  liability  on  the  part  of  M. 
to  pay  the  debts,  and  in  the  absence  of  such  liability  there  was  no  element 
of  trust  by  which  she  could  be  made  liable  to  account. 

Also,  ?ield,  that  there  was  no  conversion  of  the  real  estate  into  personalty 
until  the  execution  of  the  power  of  sale. 

Where  lands  are  devised,  charged  with  the  payment  of  debts  generally, 
an  acceptance  of  the  devise  does  not  create  a  personal  liability  to  pay, 
but  simply  creates  a  lien  in  favor  of  the  creditors,  enforceable  against 
the  lands  devised. 

In  order  to  justify  a  finding  of  an  intent  on  the  part  of  a  testator  to  make 
a  charge  upon  his  real  estate,  such  intent  must  appear  from  express 
direction,    or    be  clearly  gathered  from  the  provisions  of  the  will. 

A  power  of  sale  to  pay  debts  does  not  indicate  an  intention  to  charge  the 
debts  upon  the  real  estate. 

The  distinction  between  a  power  of  sale  to  pay  debts  and  one  to  pay  legacies 
pointed  out. 

It  teems,  under  the  provision  of  the  Code  of  Civil  Procedure  (§  1843), 
making  the  heirs  and  devisees  liable  for  the  debts  of  a  decedent  to  the 
extent  of  the  real  estate  descending  cr  devised  to  them,  that  the  liability 
only  extends  to  the  real  estate  and  does  not  attach  to  that  which  may  be 
made  out  of  it  by  the  skill,  management  or  labor  of  the  heir  or  devisee. 

Brown  v.  Knapp  (79  N.  Y.  136);  Glen  v.  FUiher  (6  Johns,  Ch.  38);  OHdley 
V.  GridUy  (24  N.  Y.  130);  Fisher  t.  Banta  (66  id  468)  distinguished. 

Keported  below.  44  Hun,  313. 
(Argued  June  17,  1889,  decided  October  8,  1889.) 
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Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  April  30,  1887,  which  reversed  a  judgment  in 
favor  of  the  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUiam  G.  Tracy  for  appellant.  The  testator,  by  his  will, 
charged  all  his  real  estate,  together  with  the  personal,  with  the 
payment  of  his  debts  and  legacies,  and  devised  them  to 
Mary  E.  Moses,  subject  to  such  charge.  {Hoyt  v.  Hoyty 
85  N.  Y.  142;  Taylor  v.  Dodd,  58  id.  335;  Kalhfleischy. 
KaOtfleuch,  67  id.  354 ;  Le  Fevre  v.  Toole,  84  id.  95 ;  In  re 
City  of  Rochester,  110  id.  159 ;  1  R.  S.  734,  735,  §§  96,  107 ; 
McCom  V.  McCom,  100  N.  Y.  511 ;  Shulter%  v.  Johnson, 
38  Barb.  80 ;  Ragan  v.  Alien,  7  Hun,  537 ;  Stoddard  v. 
Johnson,  13  id.  606 ;  R.  C.  Church  v.  Wachter,  42  Barb.  43 ; 
Brown  v.  Knapp,  79  N.  Y.  136 ;  Dormay  v.  Borrodaile, 
10  Beav.  263;  Harris  v.  Fry,  7  Paige,  421 ;  Salislncry  y. 
Marss,  7  Lans.  359 ;  Towner  v.  Tooley,  38  Barb.  598 ;  Scott 
V.  Stebbins,  91  N.  Y.  605.)  Where  lands  are  devised  charged 
with  the  payment  of  debts,  the  creditors  have  a  lien  upon  the 
rents  and  profits  of  the  land  as  well  as  upon  the  land  itself, 
and  may  require  the  devisee  to  account  therefor.  {HaUett  v. 
HaUett,  2  Paige,  15;  Rogers  v.  Ross,  4  Johns.  Ch.  388; 
WUson  V.  Wilson,  13  Barb.  252;  Clason  v.  Lawrence, 
3  Edw.  Ch.  48 ;  In  re  Fessenden,  77  Me.  99.)  Where  lands 
are  charged  with  the  payment  of  debts  and  the  residue  only 
devised,  the  residuary  devisee,  by  the  acceptance  of  the  de\'ise, 
becomes  personally  liable  to  pay  the  debts  to  the  extent  of  the 
property  received  under  the  will.  {Colgan  v.  Dunne,  50 
Hun,  443 ;  Stoddard  v.  Johnson,  1 3  id.  606 ;  LarMn  v.  Manny 
53  Barb.  267 ;  Johnson  v.  Cornwall,  26  Hun,  449 ;  91  N.  Y. 
660;  GAdley  v.  Gridley,  24  id.  131;  Dodge  v.  Manning^ 
1  Com.  301 ;  Glen  v.  Fisher,  6  Johns.  Ch.  33 ;  Smith  v. 
SicKEi^ — Vol.  LXXI.    19 
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Wyckof,  11  Paige,  49 ;  Elwood  v.  Diefeiidorf,  5  Barb.  398 ; 
Scott  V.  Stebbins,  91 N.  Y.  605.)  By  the  will  of  the  testator  his 
real  estate  was  converted  into  personalty  for  a  specific  purpose, 
to  wit,  the  payment  of  his  debts  and  the  legacies  bequeathed 
by  him.  (1  Story's  Eq.  Jur.  §  552 ;  Freemovlt  v.  Dedire^ 
1  P.Wms.  429 ;  Newton  v.  Bennet,  1  Bro.  Ch.  135 ;  Slih  v. 
Primey  1  id.  138 ;  BaiUy  v.  Elkins^  7  Ves.  319 ;  Shephard  v. 
Lutwid^e^  8  id.  326 ;  Bobhison  v.  Lowat'Cr^  5  De  G.,  M.  &  G. 
271;  21  Beav.  377;  37  id.  553;  2  Sugdeu  on  Powers,  29; 
Dalzell  on  Equity,  48 ;  Toller  on  Executors,  414, 41 5 ;  Bogert 
V.  Ilertellj  4  Hill,  492.)  The  real  estate  was  converted  into 
personalty  as  of  the  date  of  the  testator's  death.  (3  Kent's 
Com.  230 ;  FUher  v.  Banta,  ^  IST.  Y.  468 ;  1  K.  S.  734,  §  96  ; 
Lent  V.  Howard,  89  N".  Y.  169 ;  2  Story's  Eq.  Jur.  §  212 ; 
Smith  V.  Claxton,  4  Mad.  Ch.  484  ;  Ward  v.  Arch^  15  Sim, 
389 ;  Moncrief  v.  Ross,  50  N.  Y.  431.)  Lands  of  a  decedent 
directed  by  will  to  be  sold  for  the  payment  of  his  debts  still 
remain  equitable  assets,  notwithstanding  the  statute  making 
them  liable  for  his  de])ts  in  any  event.  (1  Story's  Eq.  Jur. 
552a;  Charlton  v.  Wright,  12  Sim.  274;  Atty.rGen,  v. 
Bmnning,  6  Jur.  [N.  S.]  1085  ;  Grider  v.  Payne,  9  Dana, 
188 ;  Code  Civ.  Pro.  §  2749.)  Where  by  the  will  the  real  estate 
of  the  decedent  is  made  equitable  assets,  or  equitably  converted 
into  personalty  as  of  the  time  of  his  decease,  the  rents  accruing 
thereafter  and  before  sale  of  the  land  are  to  be  distributed  the 
same  as  the  proceeds  arising  from  such  sale.  (Ram  on  Assets,  83 ; 
Silk  V.  Prhice,  1  Br3wn  Ch.  138 ;  Barker  v.  Boucher,  1  id.  140 ; 
Lent  V.  Howard,  89  N.  Y.  169 ;  Moncrieff  v.  Ross,  50  id. 
431 ;  Clay  v.  Willis,  1  B.  &  C.  365 ;  Barker  v.  May,  9  id. 
489 ;  1  R.  S.  729,  §  56 ;  Rogers  v.  Ross,  4  Johns.  Ch.  388.) 
Upon  the  death  of  a  person  who  is  insolvent,  his  heirs  and 
devisees  become  liable  to  pay  over  rents,  collected  after  his 
deatli,  to  the  creditors  of  the  estate.  (2  R.  S.  452,  454, 
§§  32,49;  Code  Civ.  Pro.  §§  1843,  1854.)  All  of  the  facts 
required  to  sustain  an  action  against  the  devisee  under  the 
statute  were  alleged  in  the  complaint,  proved  upon  the  trial 
and  found  by  the  trial  court.     (Code  Civ.  Pro.  §§  1848,  1849, 
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1851,  3347,  subd.  11 ;  Wood  v.  Wood,  26  Barb.  356 ;  Roosevelt 
V.  Carpenter,  28  id.  426 ;  Schererahm  v.  Barhydt,  9  Paige, 
28;  Blosom  v.  Hatfidd,  24  Hun,  275;  Meade  v.  Jenkins, 
27  id.  570.)  None  of  the  provisions  of  the  Code  of  Civil 
Procedure  constitute  a  bar  to  the  judgment  recovered  herein. 
{DiU  V.  Wiener,  88  N.  Y.  153  ;  Code  Civ.  Pro.  §§  1843,  2749 ; 
SchernerJuyrn  v.  Barhydt,  9  Paige,  28.)  There  is  nothing  in 
the  record  to  sliow  that  the  right  of  the  plaintiff  to  recover 
these  rents  under  the  statute  was  not  raised  upon  the  trial  or 
at  General  Term.  {Hazewell  v.  Coursen,  81  N.  Y.  630 ; 
Marvin  v.  iV.  Z.  Ins.  Co.,  85  id.  278 ;  Arnot  v.  E.  R.  Co,^ 
67  id.  315;  Kanev.  Cortesy,  100 id.  132  ;  Allard  v.  Greasert, 
61  id.  1 ;  Scott  v.  Pilkington,  15  Abb.  Pr.  280 ;  Christensen  v. 
CoUby,  43  Hun,  362.)  The  agreement  between  the  plaintiff 
and  DeWitt,  as  administrator,  etc.,  of  Pardee,  is  not  a  bar  to 
this  action.  {BiUinger  v.  Beniley,  1  Hun,  562.)  The 
doctrine  of  equitable  conversion  or  equitable  assets  is  applicable 
to  this  case.  {Bogert  v.  HerteU,  4  Hill,  492 ;  In  re  Fox,  52 
N.  Y.  530 ;  DiU  v.  Wiener,  88  id.  153 ;  In  re  City  of 
Rochester^  110  id.  159 ;  Bodge  v.  Pond,  23  id.  69 ;  Power  v. 
Cassidy,  79  id.  602;  Lent  v.  Howard,  89  id.  169 ;  Smith  v. 
Glaxton,  4  Mad.  Ch.  484;  Chamberlain  v.  Taylor,  105  N.  Y. 
1 85  ;  Scholle  v.  SchoUe,  21  K  E.  Rep.  184 ;  1  R.  S.  734,  §  96.) 
The  provisions  of  the  Revised  Statutes  relating  to  powers 
indicate  that  the  lands  are  charged  with  the  payment  of  debts 
under  this  will.  (I  R.  S,  734,  735,  §§  03,  107.)  Particular 
reliance  is  placed  upon  the  personal  liability  of  the  devisee, 
to  the  extent  of  the  rents  and  profits  received  arising  from 
her  acceptance  of  the  devise.  (^Elwood  v.  Diefendorf, 
6  Barb.  398.) 

Louis  Marshall  for  respondents.  No  trust  was  created  by  the 
will  with  respect  to  the  testator's  real  estate,  and  no  title,  there- 
fore, to  such  real  estate  was  vested  in  his  executors  or  their  suc- 
cessors as  would  entitle  them  to  receive  the  rents  and  profits 
of  such  real  estate.  The  will  merely  created  a  power  in  trust 
in  the  executors  to  sell  the  real  estate  for  the  purposes 
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specified.  (1  R.  S.  729,  %  56;  De  PeysUr  v.  Olendiming^ 
8  Paige,  294 ;  Gemu/ful  v.  Jonsa^  2  Hill,  669 ;  Crittenden  v. 
FairchUd,  41  N.  Y.  289  ;  Manicex.  Manice,  42  id.  303, 364 ; 
Vernon  v.  Vernon^  53  id.  351 ;  Blanchard  v.  Blancha/rd^ 
6  T.  &  C.  451 ;  Livingston  v.  Murray,  39  How.  Pr.  106.) 
Until  the  power  in  trust  created  by  the  will  was  exercised 
and  the  real  estate  sold,  the  defendant  was  entitled  to  tlie  renta 
and  profits.  {Ilildinan  v.  Stevens,  16  N.  Y.  278  ;  McKinstry 
V.  Sanders,  2  T.  &  0. 181 ;  58  N.Y.  662 ;  Embury  v.  Sheldon, 
68  id.  227  ;  Manice  v.  Manice,  43  id.  368 ;  Campbell  v.  John- 
ston,  1  Sandf .  Ch.  148 ;  Boynto7i  v.  P.  cfe  S,  li.  Ji.  Co.,  4  Gush. 
467 ;  Totole  v.  Swasee,  106  Mass.  100 ;  KimbaU  v.  Sumner, 
62   Me.    305 ;  Fessenden   v.   Judge  of  Court  of  Prdbatey 

1  N.  C.  166;  73  Me.  99;  McCoy  y,  Scott,  2  Eawle,  222; 
Palmer  v.  Palmer,  13  Gray,  328  ;  Lohdell  v.  Hayes,  12  id. 
236 ;  Newcomh  v.  Stehhhis^  9  Mete.  540 ;  Rogers  v.  Ross, 
4  Johns.  Ch.  388.)  The  plaintiff  never  having  demanded  of 
the  adrainistmtors,  with  the  will  annexed,  that  they  should 
commence  an  action  against  the  defendant  for  the  recovery  of 
the  rents  in  question,  has  no  standing  in  court.  (Greaves  v. 
Oouge,  69  N.  Y.  156 ;  BrinJcerhoff  v.  Bostwick,  88  id.  59  ; 
Ilawes  V.  Oakland,  104  U.  S.  450.)  The  will  does  not 
charge  the  payment  of  his  debts  upon  the  real  estate.  {Lup- 
ton  V.  Lupton,  2  Johns.  Ch.  614;  Myers  v.  Eddy^  47  Barb. 
263 ;  Babcock  v.  Stoddard,  2  T.  &  C.  207 ;  3  Pomeroy  Eq. 
Jur.  §  1247;  DUl  v.  VTisner,  88  N.  Y.  158;  Hoyt  v.  Hoyt, 
85  id.  146 ;  2  Jarman  on  Wills,  584,  595,  598,  599  ;  Brydge^ 
V.  Landon,  3  Euss.  346;  Keeling  y,  Brown^  5  Vee.  359; 

WUlan  V.    Lancaster,   3    Uuss.   108;    Warren  v.   Dams, 

2  M.  &  K.  40 ;  ReynoUU  v.  Reynolds,  16  K  Y.  260 ;  Wasse 
V.  Heslington,  3  M.  &  K.  495;  Brown  v.  Knapp,  79 
N.  Y.  136;  A&?f>^^  V.  StehUns,  91  id.  612;  Newcomb  v. 
Stebbins,  9  Mete.  540  ;  /w<  r^  (7i^y  (>/  Rochester,  110  N.  Y.  139 ; 
BrUZ  V.  TTW^A^,  112  id.  129 ;  Schnorr  v.  Schroeder,  45  Hun, 
148;  /SW^/t  V.  Soper,  22  id.  46.)  The  defendant  did  not 
become  personally  liable  for  debts  even  by  the  acceptance  of 
the  devise.     (3  Pomeroy 's  Eq.  Jur.  §§  1244,  1246;  Mesickv. 
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Ji^ew,  7  N.  Y.  163 ;  Obnsteud  v.  Ohnatead,  4  id.  56.)  There 
being  no  personal  charge  upon  Mrs.  Moses  with  respect  to  the 
payment  of  the  debts  and  legacies,  the  rents  and  profits  of 
the  real  estate  collected  by  her  prior  to  the  sale  by  the  executor 
cannot  be  taken  from  her.  {Newcomh  v.  Stehbins^  9  Mete. 
540 ;  HoUenheck  v.  DonneU,  94  N.  Y.  347 ;  44  Hun,  316, 317 ; 
€ode  Civ.  Pro.  §  1843 ;  Cronkite  v.  Cronkite,  1 T.  &  C.  266 ; 
Wheeler  v.  Lester,  1  Bradf.  273,  293 ;  Pomeroy's  Eq.  Jur. 
§  1246 ;  2  Redf.  on  Wills  [3d  ed.]  304;  Belmont  v.  Cmnan, 
22  N.  Y.  438 ;  Binsee  v.  Paige,  1  Abb.  Ct.  App.  Dec.  138  ; 
1  Keyes,  87 ;  Hamilton  v.  Austin,  36  Hun,  143 ;  Jones  on 
Mortgages,  §§  670,  1120, 1659 ;  Herkimer  v.  Bice,  27  N.  Y. 
167,  168.)  The  doctrine  of  equitable  conversion  is  not 
Applicable  to  the  will  in  question.  {Dunning  v.  O.  Nat 
Bank,  61  N.  Y.  497;  Policy  v.  Seymour,  2  Y.  &  C.  721 ; 
Hoey  V.  Kinney,  10  Abb.  Pr.  400;  Griswold  v.  Frink, 
22  Ohio  St.  79 ;  Senney  v.  Preston,  13  Simons,  356 ;  Cook  v. 
Dealey,  22  Beav.  196;  Cox  v.  McBurney,  2  Sandf.  661; 
Sweezey  v.  Thayer,  1  Duer,  286 ;  Moses  v.  Murgatrayd, 
1  Johns.  Ch.  130 ;  Walker  v.  Bradbury,  15  Me.  207 ;  Bourne 
V.  Bourne,  2  Hare,  135 ;  Roosevelt s  Appeal,  42  Pa.  St.  414; 
3  Pomeroy's  Eq.  Jur.  127,  128,  129;  White  v.  Howard, 
46  N.  Y.  162;  Hobson,  v.  Hale,  95  id.  588;  Chamber- 
lain v.  Taylor,  105  id.  185 ;  Scholle  v.  SchoUe,  21  K  E. 
Rep.  84 ;  In  re  City  of  Rochester,  110  N.  Y.  167 ;  Cook 
T.  Cook,  23  N.  J.  Eq.  375;  Remains  v.  Hendrickson, 
24  id.  231 ;  Lent  v.  Howard,  89  N.  Y.  169 ;  Fisher  v. 
Ba^ta,  66  id.  468;  Stagg  v.  Jackson,  1  Comst.  206; 
Dodge  v.  P(md,  28  Barb.  121 ;  23  N.  Y.  69.)  This  action  is 
not  brought  under  section  1843  and  the  succeeding  sections 
of  the  Code  of  Civil  Procedure.  {Dodge  v.  Stevens,  94  N.  Y. 
209,  216 ;  Seiover  v.  Coe,  63  id.  438,  439 ;  Herkimer  v.  Rice, 
"in  id.  163 ;  2  R.  S.  466,  §  47 ;  Code  Civ.  Pro.  §§  1845,  1851, 
1852,  1853,  1854, 1866, 1869,  2749;  Hayward  y.  McDonald, 
7  N.  Y.  C.  P.  100;  Plait  v.  Piatt,  105  N.  Y.  497,  498; 
Oray  v.  Rothschild,  112  id.  668  ;  Briggs  v.  Boyd,  56  id. 
389;  Post  V.  Camj^bell,  83  id.  279,  285;  Newlin  v.  Lycm^ 
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49  id.  661 ;  Hemingway  v.  Poucher,  98  id.  287 :  Moores  v* 
Townshend^  102  id.  302 ;  Bmen  v.  OiUetty  Ct.  App.,  June  4, 
1889 ;  F<yu3ler  v.  B.  8.  Bank,  21  N.  E.  Rep.  172.)  The 
latest  suggestions  of  the  appellant  on  equitable  conversion  are 
untenable.  {In  re  Fox,  52  K  Y.  537  ;  2  Jar.  526 ;  Story's 
Eq.  §§  790,  1224 ;  Bourne  v.  Bourne,  2  Hare,  33 ;  Stagg  v. 
Jackson,  1  Comst.  206;  Harris  v.  Clark,  7  N.  Y.  242; 
Savage  v.  Burnham,  17  id.  561 ;  Clark  v.  Riddle,  11  S.  & 
R  311. 

Haight,  J.  TJiis  action  was  brought  by  the  plaintiff  as  a 
creditor  of  the  estate  of  Charles  Pardee,  deceased,  to  compel 
the  defendant,  Mary  E.  Moses,  as  residuary  devisee  under  the 
will  of  the  deceased,  to  account  for  the  rents  and  profits 
received  by  her  from  the  real  estate  devised  to  her.  Charles 
Pardee  died  on  tlie  9th  day  of  April,  1878,  leaving  a  last  will 
and  testament,  which  was  duly  proved  and  admitted  to  pro- 
bate on  tlie  17th  day  of  July,  1878.  The  provisions  of  the 
will,  aside  from  the  formal  parts,  are  as  follows : 

''  I  do  order  and  direct  my  executor,  hereinafter  named,  to 
pay  all  my  just  debts  and  funeral  expenses  as  soon  after  ray 
decease  as  can  conveniently  be  done.  I  give  and  bequeath 
unto  my  adopted  daughter,  Mary  E.  Moses,  wife  of  Lucien 
Moses,  the  household  furniture  and  whatever  may  be  in  the 
house  and  used  as  housekeeping  articles.  I  give  and 
bequeath  unto  Amos  R.  Pardee  my  gold  watch.  I  give 
and  bequeath  to  Eliza  Bronson,  widow  of  Henry  R.  Bronson, 
deceased,  one  hundred  dollars;  to  Mrs.  Sarah  Greenman,  one 
hundred  dollars ;  to  Mrs.  Triphina  Austin,  if  living  at  my 
decease,  one  hundred  dollars.  I  do  give  unto  my  daughter, 
Mary  E.  Moses,  the  rest  and  residue  of  my  estate,  real  and  per- 
sonal, making  her  residuary  legatee  of  this,  my  last  will  and 
testament.  I  do  hereby  nominate  and  appoint  Benoni  Lee 
and  Mary  E.  Moses  my  executor  and  executrix  of  this  my  last 
will  and  testament,  revoking  all  former  wills  by  me  made. 
I  give  and  devise  to  my  executor  and  executrix  all  my  real 
and  personal  property  of  every  kind,  in  trust,  for  the  purpose 
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of  paying  my  debts  and  legacies  named  in  this,  my  last  will, 
giving  them  power  to  sell,  mortgage  or  convey  any  and  all 
real  estate  for  the  purposes  above  named." 

Benoni  Lee  and  Mary  E.  Moses,  having  renounced  as 
executor  and  executrix  and  trustee  under  the  will,  Jacob  C. 
De  Witt  was  appointed  administrator  with  the  will  annexed, 
and  trustee,  to  execute  the  trust  and  power  in  trust  therein 
contained.  He  having  died,  the  defendant  Sidney  Smith  was 
duly  appointed  such  administrator  and  trustee.  The  value  of 
the  personal  property  left  by  the  deceased,  over  and  above 
the  expenses  of  administration,  amounted  to  the  sum  of 
$3,893.60,  and  the  value  of  his  real  estate,  over  and  above  the 
necessary  expenses  of  selling  the  same,  amounted  to  the  sum 
of  $26,077.91.  The  debts  owing  by  Pardee  at  the  time  of 
his  decease  amounted  to  the  sum  of  $  171,75 1.15.  The  amount 
of  the  plaintiffs  clami,  as  settled  by  tlie  judgment  recovered 
against  the  estate,  is  the  sum  of  $62,070.89.  One  Daniel 
Wallace  was  also  a  creditor  to  the  amount  of  $3,742.35,  which 
has  been  assigned  and  transferred  to  the  plaintiff.  The  greater 
part  of  the  estate  of  the  deceased  consisted  of  an  undivided  third 
part  of  certain  real  estate  in  Buffalo,  N.  Y.,  known  as  the 
Mansion  House  property,  from  which  the  defendant,  Mary  E. 
Moses,  collected  one-third  of  the  rents  and  profits  after  the 
decease,  until  the  same  was  sold,  by  the  trustee,  for  the  pur- 
pose of  paying  the  debts,  and  the  amount  so  collected  by  her 
amounted  to  the  sum  of  $7,221.92.  On  or  about  July  1, 1881, 
the  property  was  sold  by  Smith,  as  trustee,  by  virtue  of  the 
power  in  trust  contained  in  the  will,  for  the  purpose  of  pay- 
ing the  debts  of  the  deceased.  Previous  to  the  commence- 
ment of  this  action,  the  plaintiff  requested  Smith,  as  adminis- 
trator and  trustee,  to  commence  an  action  against  Mrs.  Moses 
to  compel  her  to  pay  over  the  rents  and  profits  collected  by 
her,  and  Smith  neglected  or  refused  to  commence  the  same. 

The  statute  provides  that  "  a  devise  of  lands  to  executors 
or  other  trustees  to  be  sold  or  mortgaged,  where  the  trustees 
are  not  also  empowered  to  receive  the  rents  and  profits,  shall 
Test  no  estate  in  the  trustees;  but  the  trust  shall  be  valid  as  a 
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power,  and  the  lands  shall  descend  to  the  heirs,  or  pass  to  the 
devisees  of  the  testator,  subject  to  the  execution  of  the  power." 
(I  R.  S.,  729,  §  56.) 

Under  this  statute  it  was  found  by  the  trial  court,  as  a  con- 
clusion of  law,  and  appears  to  be  conceded,  that  no  trust  was 
created  by  the  will  of  Pardee  with  respect  to  his  real  estate, 
and,  therefore,  no  such  title  thereto  was  vested  in  his  executors 
or  trustees  as  would  entitle  them  to  receive  the  rents  and  profits 
of  the  real  estate ;  that  the  wiU  created  a  valid  power  in  trust 
in  the  executors  and  trustee  to  sell  the  real  estate  for  the 
purpose  of  paying  the  debts;  that  the  real  estate  passed  to 
Mrs.  Moses,  the  devisee,  at  the  death  of  Pardee,  subject  to 
the  execution  of  the  power  in  trust,  and  tlie  title  immediately 
became  vested  and  remained  in  her  until  divested  by  the 
execution  of  the  power  of  sale;  that  from  the  time  she 
accepted  the  devise  until  the  execution  of  the  power  in  trust 
no  one  but  her  was  entitled  to  the  possession  of  the  premises 
or  could  lawfully  receive  the  rents  and  profits  therefrom. 

There  does  not  appear  to  be  any  question  but  that  an  heir- 
at-law  or  a  devisee  under  a  will,  where  there  is  no  charge  upon 
the  real  estate,  or  where  the  real  estate  is  not  converted  into 
personalty,  is  entitled,  as  against  the  personal  representatives 
or  creditors  of  the  deceased,  to  receive  and  retain  as  his  own 
the  rents  and  profits  arising  from  the  realty,  until  the  same  is 
sold  for  the  purpose  of  paying  the  debts.  (  WiUon  v.  Wilson^ 
13  Barb.  25ii ;  Schouler's  Executors  and  Administrators, 
§  216 ;  2  Williams  on  Executors,  893 ;  see  note  and  authorities 
there  cited.) 

It  is  contended,  however,  that  the  testator,  by  his  will, 
charged  his  real  estate,  together  with  the  personal,  with  the 
payment  of  his  debts  and  legacies,  and  that  he  devised  them  to 
Mrs.  Moses  subject  to  such  charge ;  and  that  where  lands  are 
so  devised  the  creditors  have  a  lien  upon  the  rents  and  profits 
of  the  land,  as  well  as  upon  the  land  itself,  and  may  require 
the  devisee  to  account  therefor. 

In  considering  this  question,  for  the  purpose  of  the  argu- 
ment, we  will  first  assume  that  there  is  a  charge  of  the  debts 
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upon  fhe  real  estate.  It  then  becomes  important  to  determine 
the  nature  of  the  char^.  The  trial  court  has  found  "  that 
by  the  acceptance  of  said  devise  and  the  collection  of  the 
rents  of  the  devised  property  the  defendant,  Mary  E.  Moses, 
became  liable  to  pay  the  creditors  of  said  Pardee,  severally 
and  respectively,  all  the  debts  of  said  Pardee  that  the  personal 
property  of  said  Pardee  should  prove  insufficient  to  pay." 
As  we  have  seen,  the  debts  of  Pardee  amounted  to  the  sum 
of  $171,715.15 ;  that  the  personal  property  amounted  to  the 
sum  of  $3,893.60,  and  the  real  estate  to  $26,077.91,  leaving  a 
deficiency  of  upwards  of  $141,000,  for  which  sum  she  would 
be  liable  under  this  finding.  If  this  conclusion  is  to  be  sus- 
tained, it  will  become  necessary  for  devisees,  in  the  future,  to 
act  with  great  caution  in  reference  to  the  accepting  of  devises 
of  real  estate.  They  will  not  only  require  the  advice  of  a 
skilled  lawyer  upon  the  subject,  but  will  have  to  wait  until 
the  time  is  up  within  which  creditors  can  prove  their  claims, 
before  they  can  know  the  amount  of  their  liability  or  safely 
accept  or  enter  into  the  possession  of  devised  property.  The 
authority  upon  which  this  conclusion  was  reached  is  doubtless 
that  of  Brown  v.  Knapp  (79  N.  Y.  136-143).  That  case, 
however,  had  reference  to  a  legacy  which  was  directed  to  be 
paid  by  the  person  to  whom  tlie  real  estate  was  devised,  and 
it  was  there  held  that  by  the  acceptance  of  the  devise  the 
devisee  became  personally  bound  to  pay  the  legacy.  In  that 
<;ase  the  amount  of  the  legacy  was  specified  in  the  will,  and 
the  devisee,  in  accepting,  knew  the  precise  sum  that  he  became 
liable  to  pay.  The  same  rule  may  prevail  in  reference  to 
some  particular  debt  in  whicli  the  amount  is  known  and 
specified ;  but  no  such  rule  can  prevail  in  reference  to  the 
general  debts  of  the  testator  where  their  amount  is  unknown. 
The  trial  court  evidently  did  not  adhere  to  this  conclusion, 
for,  in  awarding  judgment,  it  allowed  only  for  the  rents 
received  by  Mrs.  Moses  and  the  interest  accrued  thereon 
There  are  cases  in  which  a  charge  is  made  upon  the  real  estate 
devised  in  such  form  as  to  make  a  devisee  personally  respon- 
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Bible  for  the  payment  of  the  charge  in  ease  he  accepts  the 
devise,  as,  for  instance,  where  the  devise  is  upon  condition 
that  the  devisee  pay  the  legacy  or  some  specified  snm.  {Glen 
V.  Fisher,  6  Johns.  Ch.  33 ;  GricUey  v.  Gridley,  24r  N.  Y. 
130.)  Bat  where  land  is  devised,  charged  with  the  payment 
of  debts  generally,  an  acceptance  of  the  devise  does  not  create 
a  personal  liability  to  pay,  but,  instead  thereof,  a  lien  is 
created  in  favor  of  the  creditors  who  can  enforce  it  as  against 
the  land  devised.     (3  Pomeroy's  Eq.  Jur.  §  1244.) 

In  the  will  under  consideration  there  is  no  provision  devising 
the  real  estate  to  Mrs.  Moses  upon  condition  that  she  pay  the 
debts,  nor  is  there  any  j)rovision  of  a  similar  import.  It  is 
true,  she  was  appointed  executrix,  in  connection  with  another 
person,  by  the  provisions  of  the  will,  and  as  such  they  were 
ordered  and  directed  to  pay  the  debts  and  funeral  expenses  as 
soon  after  the  testator's  decease  as  could  conveniently  be  done. 
The  chief  import  of  this  direction  pertains  to  time,  and,  as 
we  have  already  seen,  it  cannot  be  construed  as  making  her 
personally  liable  upon  accepting  the  devise.  The  most  that 
can,  with  any  propriety,  be  claimed,  is  that  the  debts  were 
made  a  charge  upon  the  real  estate  so  as  to  become  a  lien 
which  could  be  enforced  in  equity.  Being  a  lien,  equity 
would  enforce  it  upon  the  same  principles  that  it  enforces 
other  liens.  In  case  it  should  be  made  to  appear  that  the 
estate  was  insolvent,  and  that  the  real  estate  was  insufficient  to 
pay  the  debts,  the  court  might  appoint  a  receiver  to  take 
charge  of  the  real  estate  and  collect  the  rents,  issues  and 
profits.  But  we  are  aware  of  no  case  in  which  equity,  in  the 
enforcement  of  liens  against  real  estate,  has  required  rents, 
issues  or  profits  previously  received  or  collected,  to  be 
accounted  for  and  paid  over  to  apply  upon  the  lien,  unless  it 
may  be  under  circumstances  in  which  a  trust  has  been  created 
or  implied.  The  management  of  real  estate  so  as  to  obtain 
rents,  issues  or  profits,  requires  time,  labor  and  judgment,  and 
may  involve  contracts  in  which  liabilities  are  incurred.  The 
creditors  of  Pardee  have  no  equitable  claim  upon  the  time, 
services,  skill  or  management  of  Mrs.  Moses,  neither  have  they 
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any  right  to  the  benefit  of  her  contracts.  Had  they  desired 
the  rents  and  profits  of  the  real  estate,  they  should  have  taken 
upon  themselves,  through  a  receiver,  the  expenses  of  the 
management  and  the  collection  of  the  proceeds  thereof.  In 
the  absence  of  a  personal  liability  of  Mrs.  Moses  to  pay 
all  the  debts  of  the  testator,  the  existence  of  which  liability 
we  do  not  believe  to  be  seriously  claimed,  there  is  no  element 
of  trust  by  which  she  can  be  made  Uable  to  account  as  a 
trustee. 

We  are,  however,  of  the  opinion  that  there  is  no  charge 
upon  the  real  estate  of  the  debts  of  the  testator  beyond  that 
provided  for  by  the  statute.  In  construing  the  will  the 
intention  of  the  testator  must  control,  and,  in  order  to  justify 
the  finding  that  there  was  an  intent  to  make  a  charge  upon 
the  real  estate,  such  intent  must  appear  from  express  direction 
or  be  clearly  gathered  from  the  provisions  of  the  will.  (Tay- 
lor V.  Dodd,  58  K  Y.  335-344;  Tlc^t  v.  Ein/t,  85  id. 
142-146.)  Under  the  statute,  the  real  estate  becomes  liable 
for  the  payment  of  the  debts,  and  it  may  be  sold  by  the  sur- 
rogate for  that  purpose  if  the  personal  estate  is  insufficient. 
With  legacies  it  is  different.  They  are  payable  out  of  the 
personal  estate,  and  the  real  estate  cannot  be  made  liable  for 
their  payment  unless  they  are  charged  thereon  by  the  provi- 
sions of  the  will.  Debts  and  legacies  stand,  upon  a  different 
basis,  and,  consequently,  words  that  would  indicate  an  intention 
to  charge  one  upon  the  real  estate  might  not  convey  any  such 
intention  as  to  the  other.  As,  for  instance,  the  giving  of  a^ 
power  of  sale  of  the  real  estate  to  pay  legacies  would  indicate 
an  intention  that  the  legacies  be  paid  out  of  the  real  estate. 
But  it  does  not  follow  that  a  power  of  sale  to  pay  debts  indi- 
cates an  intention  to  charge  the  debts  upon  the  real  estate, 
for  the  real  estate  being  liable  after  the  personal  property  is 
exhausted,  the  power  of  sale  may  have  been  incorporated  in 
the  will  for  the  purpose  of  avoiding  long  and  expensive  pro- 
ceedings in  the  Surrogate's  Court  to  sell  the  real  estate  for  the 
payment  of  the  debts.  So,  in  construing  this  will,  the  direc- 
tion to  pay  the  debts  and  funeral  expenses  "  as  soon  as  can 
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conveniently  be  done,"  is  but  a  usual  formula,  and  standing 
alone  indicates  no  intention  to  make  any  charge  upon  the  real 
estate.     {In  re  City  of  Rochester,  110  N.  Y.  159.) 

The  clause  giving  to  the  executors  the  real  and  personal 
property  in  trust  for  the  purpose  of  paying  debts  and  legacies, 
together  with  a  power  to  sell,  mortgage  or  convey  for  that 
purpose,  may  indicate  an  intention  to  charge  the  legacies  upon 
the  real  estate.  But  such  intent  does  not  necessarily  follow 
as  to  the  debts,  for,  as  we  have  seen,  this  power  of  sale  may 
have  been  inserted  for  the  sole  purpose  of  enabling  the  execu- 
tors to  dispose  of  the  real  estate,  if  necessary,  without  resort- 
ing to  the  long  and  expensive  proceedings  provided  for  by  the 
statute.  In  determining  the  purpose  it  becomes  important  to 
consider  the  circumstances  of  the  testator  and  the  relation  of 
the  parties.  Mrs.  Moses  was  an  adopted  daughter ;  he  gave 
her  the  household  furniture ;  to  another  person  he  gave  his 
gold  watch,  and  aside  from  that  he  gave  to  three  women  a  legacy 
of  $100  each.  His  estate  was  largely  insolvent  at  the  time  of 
his  death,  but  whether  it  was  so  known  to  be  by  him  at  the 
time  of  making  the  will  does  not  appear.  He  must  iiave 
understood,  however,  that  his  personal  estate  was  insufficient 
to  pay  his  debts  and  the  legacies  bequeathed.  The  devise  to 
the  executors  in  trust  embraced  the  personal  as  well  as  the 
real  estate,  thus  indicating  that  there  was  no  intention  on  the 
part  of  the  testator  to  reheve  the  personal  property  from  being 
used  in  the  payment  of  the  debts.  It  would  rather  indicate 
an  intent  that  the  personal  property  should  be  used  for  such 
purpose.  We  are,  therefore,  unable  to  discover  any  motive  or 
object  in  making  the  debts  a  charge  upon  the  real  estate 
beyond  that  which  is  provided  by  the  statute ;  and  we  are 
inclined  to  tlie  view  that  the  purpose  of  the  power  of  sale 
was  to  enable  his  executors  to  sell  at  private  or  public  sale  to 
close  up  and  settle  the  estate  as  speedily  after  his  decease  ''  as 
can  conveniently  be  done." 

Again,  it  is  contended  that  the  real  estate  was  converted 
into  personalty  as  of  the  date  of  the  testator's  death,  and  this 
appears  to  have  been  the  opinion  of  the  trial  court.     That 
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court,  however,  found  that  the  real  estate  passed  to  Mrs. 
Moses,  the  devisee  named  in  the  will,  at  the  death  of  Pardee, 
subject  to  the  execution  of  the  power  in  trust,  and  that  the 
title  to  the  real  estate  became  vested  and  remained  in  her  until 
divested  by  the  execution  of  the  power  of  sale ;  and  that  from 
the  time  she  accepted  the  devise  until  the  execution  of  the 
power  no  one  but  she  was  entitled  to  the  possession  of  the 
devised  premises,  or  could  lawfully  receive  the  rents 
and  profits  therefrom.  This  being  true,  we  hardly  see  how 
there  could  be  a  conversion  of  the  real  estate  as  of  the  date  of 
the  death,  for,  in  that  case,  the  real  estate  became  personal 
property,  and  the  executor,  not  the  devisee,  was  entitled  to  its 
possession  and  to  recover  the  rents  and  profits.  Conversion 
arises  only  from  an  express,  clear  and  imperative  direction, 
or  from  a  necessary  implication  of  such  express  direction. 
(6  American  and  English  Encyclopedia  of  Law,  665,  3  Pom- 
eroy's  Eq.  Jur.  §  1159.) 

The  question  of  conversion  is  one  of  Intention,  and  the 
question  is,  did  the  testator  intend  to  have  his  real  estate  con- 
verted into  personalty  immediately  upon  his  death  ?  If  he 
did,  a  court  must  give  such  intent  effect,  and  treat  the  realty 
as  personal  property  from  that  time.  If,  however,  he  intended 
to  give  the  executor  or  trustee  under  his  wiU  a  power  to  con- 
vert, leaving  it  discretionary  with  them  to  convert  or  not,  the 
conversion  will  depend  on  the  will  or  discretion  of  the  executor 
or  trustee,  and  will  not  be  regarded  as  consummated  in  law  until 
it  is  consummated  in  fact.  {King  v.  King^  13  R.  I.  501,  607, 
and  authorities  there  cited.) 

In  t\iQ  Matter  of  ike  Will  of  Fox  (52  N.  Y.  530-537), 
Andrews,  J.,  in  delivering  the  opinion  of  the  court,  says: 
'"The  statute  in  this  state  has  provided  an  ample  remedy  for 
creditors  for  the  collection  of  their  debts  out  of  the  real 
property  of  a  decedent,  and  the  implication  of  a  power  of 
sale  in  executors,  from  a  simple  charge  of  the  debts  upon  the 
land,  is  unnecessary,  and  ought  not  to  be  indulged.  But  the 
mere  power  of  sale,  if  it  existed  in  the  executors,  would 
not  work  a  constructive  change  of  the  property.     To  do  this, 
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the  duty  to  sell  must  be  imperative,  and,  when  there  is  no 
out  and  out  conversion,  the  lands  are  charged  only  with  the 
payment  of  the  debts.  They  retain  their  character  of  realty 
until  actually  converted." 

In  the  case  of  Fisher  v.  Banta  {66  N".  Y.,  468),  the  will 
directed  the  executor  to  divide  the  real  estate  equally  between 
two  sons.  A  codicil  directed  his  executor  to  sell  his  real 
estate.  It  wtis  held  that  the  direction  to  sell  operated  as  a 
conversion  of  the  real  estate  into  personalty,  upon  the  death 
of  the  testator,  and  that  the  land  became  money,  for  the  pur- 
poses of  the  administration.  But  in  that  case  it  will  be 
observed  that  no  discretion  was  left  witli  the  executor,  but 
he  was  commanded  to  sell.  This  we  do  not  regard  as  in  con- 
flict with  the  authorities  referred  to.  (See,  also,  Zent  v. 
Howard,  89  K  Y.  169.) 

In  the  will  under  consideration,  a  power  to  sell,  mortgage 
or  convey  any  or  all  of  the  real  estate  is  given.  It  is  not 
directed  or  commanded  to  be  done.  It  is  left  entirely  discre- 
tionary with  the  executor  or  trustee  whether  the  sale  shall 
be  made  or  not,  and  as  to  whether  the  whole  or  a  portion 
only  shall  be  sold.  It  follows  that  there  was  no  conversion 
until  the  executor  exercised  the  power  and  consummated  the 
sale.  {Henderson  v.  Henderson,  21  N.  Y.  State  Rep.  800, 
805  ;  Parker  v.  Linden,  22  id.  614 ;  Chamberlain  v.  Taylor, 
105  N.  Y.  185.) 

It  is  further  contended  that  this  action  may  be  maintained 
under  section  1843  of  the  Code  of  Civil  Procedure.  That 
section  provides  that  "  the  heirs  of  an  intestate  and  the  heirs 
and  devisees  of  a  testator  are,  respectively,  liable  for  the  debts 
of  .the  decedent,  arising  by  simple  contract  or  by  specialty,  to 
the  extent  of  the  estate,  interest  and  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  eflEectually 
devised  to  them  by,  the  decedent."  This  provision  is,  sub- 
stantially, a  re-enactment  of  the  Revised  Statutes.  (2  R.  S. 
452,  §  32.)  The  liability  under  this  provision  extends  only  to 
the  real  property  acquired  by  descent  or  devise  at  the  time  of 
the  decease,  and  we  do  not  understand  it  to  reach  that  which 
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may  be  made  out  of  it  by  the  skill,  management  or  labor  of 
the  heir  or  devisee.  But  we  do  not  understand  tliis  action  to 
have  been  brought  under  the  provisions  of  that  section,  or  that 
the  plaintiff  is  now  in  position  to  avail  himself  of  it.  The 
sections  which  follow  provide  the  cases  in  which  the  action 
may  be  maintained,  and  section  1851  provides  that  the  com- 
plaint must  describe,  with  common  certainty,  the  real  prop- 
erty descended  or  devised  to  the  defendant,  and  must  specify 
its  value.  No  such  allegations  appear  in  the  complaint  in 
this  action,  and  the  question  does  not  appear  to  have  been 
raised  or  considered  by  either  the  trial  court  or  General  Term. 

We  are,  consequently,  of  the  opinion  that  the  order  of  the 
General  Term  should  be  affirmed,  and  that  judgment  absolute  " 
should  be  ordered  for  the  respondent,  with  costs,  upon  the 
stipulation. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


John  F.  Coffin,  Appellant,  v.  The  City  of  Brooklyn,        ,.      ^x 
Respondent.  \^^\ 

Upon  a  sale  of  land  in  the  city  of  Brooklyn  for  taxes,  the  land  was  bid  in 
bj  the  city,  there  being  no  other  bidders,  and  a  certificate  executed  to  it, 
which  provided  that  the  purchaser  was  entitled  to  a  lease  for  one  hundred 
years;  after  the  expiration  of  two  years,  unless  the  premises  were 
redeemed  within  that  time,  or  any  irregularity  should  be  discovered  in  the 
proceedings  prior  to  said  sale,  in  which  case  the  purchaser  was  entitled 
to  be  repaid  the  purchase-money  and  all  sums  paid  for  taxes,  water  rates 
or  assessments  on  said  premises  upon  a  surrender  of  the  certificate.  The 
premises  were  not  redeemed,  and  the  certificate  was  assigned  to  plaintiff, 
the  assignment  stating  that  it  was  of  **  the  right,  title  and  interest  of  the 
city  in  the  certificate."  Plaintiff  afterwards  surrendered  the  certificate 
and  received  a  lease  which  recited  that  "all  the  proceedings  prior  and 
subsequent  to  the  sale  »  »  ♦  required  by  law  to  authorize  this  con- 
veyance were  duly  had."  Subsequently  the  tax,  under  which  the  sale 
was  made,  was  held  invalid  on  the  ground  that  the  assessors  had  not  veri 
fled  the  assessment-roll  as  required  by  the  statute.  In  an  action  to 
recover  back  the  money  paid  for  the  assignment  on  the  ground  that  it 
was  paid   under  a  mistake  of  fact,  hdd,  that  plaintiff's  acts  being 
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entirely  voluntary,  the  money  paid  by  him  could  not  be  recovered  back; 
that  plaintiff's  transaction  with  defendant  was  not  a  sale  and  purchase 
of  an  interest  in  the  land,  but  of  defendant's  right,  title  and  interest  in 
the  certificate;  that  it  was  to  be  presumed  the  assignment  was  made 
under  the  provisions  of  the  city  charter  (Laws  of  1873,  §  19,  tit.  8,  chap. 
8G3),  making  it  the  duty  of  the  registrar  of  arrears  to  assign  to  any 
person  who  will  pay  the  amount  required  to  redeem  the  land;  that  the 
giving  of  the  lease  imposed  no  additional  liability  on  defendant,  its 
recitals  not  being  covenants  (§  10),  and  it  being  valid  and  effective 
only  so  far  as  it  is  warranted  by  the  statute;  also,  that,  &s  the  defect 
invalidating  the  sale  appeared  on  the  face  of  the  record,  plaintiff  must  be 
presumed  to  have  had  notice  of  it. 

Martin  v.  McCormick  (4  Seld.  331) ;  Gardner  v.  Mayar,  etc.  (86  Barb.  423) 
distinguished. 

A  purchaser  of  a  defective  title  at  a  tax  sale  cannot  recover  the  money  paid 
from  the  city  or  county. 

No  covenant  is  implied  in  a  conveyance  of  land. 

(Argued  June  19,  1889;  decided  October  8,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  27, 1886, 
which  affirmed  a  judgment  dismissing  plaintifiPs  complaint 
entered  upon  a  decision  at  Special  Term. 

This  action  was  brought  to  recover  the  money  paid  defen- 
dant upon  sfisignment  of  certificate,  set  forth  below,  on  the 
ground  that  the  same  was  paid  by  mistake. 

In  1872  a  tax  of  $36.42  was  attempted  to  be  laid  upon  cer- 
tain premises  in  the  city  of  Brooklyn,  and  in  the  same  year 
theie  was  also  unpaid  a  water  rate  of  $12.  These  taxes  were 
not  paid,  and  on  October  6,  1875,  the  registrar  of  arrears  of 
said  city  offered  the  premises  for  sale  as  he  was  empowered  to 
do  by  the  charter,  and  there  being  no  bidders  said  registrar  bid 
in  the  premises  for  the  city  for  the  term  of  one  hundred  years. 

Immediately  after  the  sale  he  executed  a  certificate  of  sale 
which  was  as  follows : 

"Lib.  32.  "$66.08. 

"Vol.3.  -Reg.  No.  5607. 

"  1872.  "  Cnr  op  Brooklyn,  October  5, 1875. 

"  I  hereby  certify  that  at  public  auction  held  by  me  this 
day  at  the  office  of  the  registrar  of  arrears,  in  the  city  of 
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Brooklyn  for  the  sale  of  property  for  unpaid  taxes  and  water 
rates,  pursuant  to  an  act  entitled  ^  An  act  to  consolidate  the 
cities  of  Brooklyn  and  Williarasburgh  and  the  town  of  Bush- 
wick  into  one  municipal  government,  and  to  incorporate  the 
same, '  passed  April  17,  1S54,  and  the  acts  amendatory  thereof 
or  supplemental  thereto,  the  city  of  Brooklyn  purchased  the  lot, 
piece  or  parcel  of  land  assessed  for  the  tax  and  water  rate  of 
1872,  and  known  by  the  number  5607  in  sales,  Register  of 
Tax  and  Water  Rates,  liber  32,  for  the  term  of  one  hundred 
years,  for  which. he  has  paid  the  sum  of  $66.08,  and  which  said 
purchase  entitles  him  to  a  lease  of  the  said  premises  for  the 
term  aforesaid,  after  the  expiration  of  two  years  from  the 
date  hereof,  unless  said  premises  be  redeemed  within  that  time 
or  any  irregularity  shall  be  discovered  in  the  proceedings  prior 
to  said  sale,  in  which  case  said  purchase-money,  and  all  sums 
paid  for  taxes,  water  rates  or  assessments  on  said  premises 
on  account  of  the  purchase  hereinbefore  stated,  shall  be 
repaid  to  said  purchaser  or  his  assigns,  provided  this  certificate 
shall  be  surrendered  to  the  registrar  of  arrears,  and  no  further 
or  other  damage  shall  be  claimed  by  said  purchaser. 

''  21  Ward,  page  6,  Block  32. 

"  Lot  No.  42. 

''D.D.WHITNEY, 

"  Registrar  of  Arrears.'''* 

The  premises  were  not  redeemed  by  the  owner,  and  on 
March  16,  1882,  the  said  registrar  of  arrears  assigned  the  said 
certificate  of  sale  to  the  plaintiff  by  an  instrument  in  writing 
reading  as  follows : 

"  Department  of  Arrears,  \ 

'•Brooklyn,  March  16,  1882.  ) 

"  I  Theodore  F.  Jackson,  registrar  of  arrears  for  the  city  of 

Brooklyn,  for  and  in  consideration  of  one  hundred  and  ten 

dollars  and  fifty-three  cents,  the  receipt  whereof  is  hereby 

acknowledged,  hereby  assign  to  John  F.  Coffin  all  the  right 
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title  and  interest  of  the  said  city  of  Brooklyn  in  the  within 
certificate. 

"THEODORE  F.JACKSON. 
*'  Witness :  "  Registrar  of  Arrears, 

"  R.  S.  Steres,  • 

"  Cashier^ 

On  March  20,  1882,  the  plaintiff  surrendered  his  certificate 
of  sale  and  received  a  lease  for  the  premises  so  sold,  as  he  was 
entitled  to  do  under  the  terms  of  the  certificate. 

Subsequently  the  Court  of  Appeals  decided  that  the  tax 
levy  for  the  year  1872  was  invalid  on  the  ground  that  the 
verification  of  the  assessment-roll  by  the  assessors  was  not  in 
compliance  with  the  requirements  of  the  charter.  {Brevoort 
V.  City  of  Brooklyn,  89  N.  Y.  128.) 

Further  facts  stated  in  the  opinion. 

Edgar  T.  Brackett  for  appellant.  Money  paid  under  a 
mistake  of  facts  may  be  recovered  back.  ( WJieaton  v.  Olds, 
20  Wend.  174-176 ;  Ketchum  v.  Bank  of  Commerce^  19  N.  Y. 
499,  502,  503 ;  Cor^  Ex.  Bank  v.  J}f^assau  Bank,  91  id,  74 ; 
Bh  Br.  N.  A.  v.  Mer.  Nat.  Bk.,  id.  106 ;  Frank  v.  Lanier, 
id.  112;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  290;  Bank 
of  Commerce  v.  Union  Bank,  3  N.  Y.  237;  Gardner  v. 
Mayor,  etc.y  26  Barb.  423 ;  Martin  v.  McCormick,  8  N.  Y. 
331 ;  Allen  v.  Mayor,  etc.,  4  E.  D.  Smith,  404 ;  Kingston  Bank 
V.  Eltinge,  40  K  Y.  391 ;  Marvin  v.  Beyinett,  8  Paige,  320 ; 
Bingham  v.  Bin^lmm,  1  Vesey,  127 ;  lioosevelt  v.  Ftdton, 
2  Cow.  129 ;  OiUespie  v.  Moon,  2  Johns.  Ch.  596 ;  Gee  v. 
Spencer,  1  Vern.  32;  Stapleton  v.  Scott,  13  Ves.  425 ;  Hit4^h' 
cock  V.  Giddings,  4  Price,  135 ;  Champlin  v.  Laytin,  1  Edw. 
Ch.  471 ;  6  Paige,  189;  Clark  v.  Post,  45  Ilun,  265.)  The 
statute  of  limitations  begins  to  run  against  a  claim  to  recover 
money  paid  for  an  illegal  tax  only  from  the  time  when  a 
demand  has  been  made  and  refused.  i^Lawton  v.  U.  S,,  18  Ct. 
Claims  Rep.  595;  110  U.  S.  146.)  Plaintiff  had  a  right  to 
rely  on  the  defendant's  assertion  of  facts  under  seal,  and  hav- 
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ing  relied  on  the  defendant's  aesertion  to  his  loss,  defendant 
should  make  that  loss  good.     {Acer  v.  Westeott,  46  N.  Y.  384.) 

Almet  F.  Jenks  for  respondent.  At  the  time  of  sale,  Octo- 
ber 5,  1875,  the  purchaser  acquired  but  an  inchoate  right  and 
no  title.  (Burr,  on  Tax.  321 ;  Cooley  on  Tax.  353,  372,  375 ; 
Desty  on  Tax,  834,  841,  853;  RiceY.  White,  8  Ohio,  216; 
Lynde  v.  Melrose,  10  Allen,  49 ;  Packard  v.  New  Limericky 
34  Me.  66.)  Plaintiff  stood  in  the  shoes  of  his  assignor.  He 
took  the  certificate  subject  to  all  the  infirmities  and  all  the 
equities.  (Cooley  on  Tax.  512;  Desty  on  Tax.  853,  857; 
Black  on  Tax  Titles,  263.)  The  purchaser  of  a  defective  title 
at  a  tax  sale  cannot  recover  back  his  money  by  suing  the  city 
or  county  for  whose  taxes  the  lands  were  sold.  (Black  on 
Tax  Titles,  268 ;  Packard  v.  New  Lijnerick,  34  Me.  66 ; 
Lynde  v.  Melrose,  10  Allen,  49 ;  Thomas  v.  Barton,  43  K".  Y, 
197.)  The  giving  of  the  lease,  under  the  statute,  imposed  no 
additional  liability  on  the  defendant.  {Rathbone  v.  Hooney, 
58  N.  Y.  463 ;  Marsh  v.  Brooklyn^  59  id.  280 ;  Beekman  v. 
Bingham,  5  id.  383 ;  Cooley  on  Tax.  215.) 

Brown,  J.  The  right  to  recover  from  the  defendant  the 
money  paid  for  the  assignment  of  the  certificate  of  sale  is 
claimed  by  the  learned  counsel  for  the  appellant,  upon  the 
ground  that  it  was  paid  under  a  mistake  of  fact.  And  the 
claim  rests  upon  the  assertion  that  the  transaction  between 
the  parties  was  not  solely  an  assignment  of  the  right,  title  and 
interest  of  the  defendant  in  and  to  the  certificate  of  salc„but 
was  a  purchase  of  the  outstanding  term  for  which  the  ])roi)erty 
had  been  sold,  which  purchase  was  induced  by  the  recital  in 
the  lease  that  "  All  the  proceedings  prior  and  subsequent  to 
the  sale  *  *  *  required  by  law  to  authorize  this  convey- 
ance were  duly  had." 

It  is  not  necessary  to  refer  in  detail  to  the  numerous 

I  authorities  cited  by  the  appellant  which  he  claims  entitles  him 

I  to  a  recovery  in  this  action.     So  far  as  they  are  applicable  to 

cases  of  this  character,  they  hold  that  when  there  is  a  mutual 

error  as  to  the  existence  of  the  subject-matter  of  the  contract, 
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the  contract  may  be  rescinded  and  money  paid  under  it  may 
be  recovered  back.  {Martin  v.  MoCoj^iickj  8  X.  Y.  331 ; 
Gardner  v.  Mayor  of  Troy^  26  Barb.  423.) 

In  the  cases  cited  there  was  a  supposition  by  both  parties 
tliat  by  means  of  the  assessment  and  sale  the  vendors  had 
acquired  an  interest  in  the  land  which  they  could  sell  ami  con- 
vey. This  erroneous  supposition  was  the  mutual  error  which 
gave  the  vendee  a  right  to  recover  the  money  paid  for  the 
conveyance.  I  do  not  think  tliis  case  falls  within  the  prin- 
ciple of  the  authorities  cited. 

The  trial  court  found  that  the  money  waa  not  paid  under  a 
mistake  of  fact,  but  solely  in  payment  of  defendant's  interest 
in  the  certificates  tussigned  to  the  ])laintiff.  There  was  no  oral 
testimony  given  upon  the  trial,  and  the  evidence  consists  of  the 
admission  in  the  pleadings,  the  certificate  of  sale,  the  assign- 
ment thereof  and  the  leiise. 

The  allegation  in  the  complaint  tliat  the  money  was  paid  at 
the  instance  and  request  of  the  defendant  as  the  purchase- 
money  for  the  conveyance  of  the  land  was  denied  by  the 
answer  and  is  unsupported  by  proof.  I  do  not  §ee  how^ 
upon  this  evidence,  it  could  be  seriously  claimed  that  the 
transaction  between  the  parties  was  a  sale  and  purchase  of 
an  interest  in  the  land,  or  that  the  case  was  brought  within  the 
principle  of  the  authorities  cited  on  the  appellant's  brief. 
In  those  cases  the  parties  dealt  witli  each  otlier  on  the 
ground  of  a  conceded  right  of  property  in  the  defendants^ 
Here  the  assertion  of  such  right  is  denied.  The  city,  at  the 
date  of  the  assignment,  had  no  apparent  title  to  the  land,  and 
the  i^roof  does  not  show  that  either  party  assumed  or  supposed 
that  it  had  acquired  any  interest  therein.  True,  the  time  for 
redemption  had  passed,  and  the  city  might  have  taken  a  lease^ 
but  whether  it  should  accept  one  or  not  depended  on  the  vote 
of  its  common  council.  (§  18,  tit.  8,  of  the  charter.)  By 
section  19  of  the  same  title  it  was  the  duty  of  the  registrar  of 
arrears  to  assign  the  certificate  of  sale  to  any  person  who 
would  pay  to  him  the  amount  required  to  redeem  the  land,  at 
the   date  of  such  assignment ;  and  in  the  absence  of  any 
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evidence  as  to  the  particular  transaction  in  question,  it  is  fair 
to  presume  that  the  assignment  of  the  certificate  was  made 
under  the  provision  of  the  section  last  cited. 

I  think  the  finding  of  the  trial  court  was  correct,  and  that 
the  money  was  paid  by  the  plaintiff  in  consideration  of  the 
assignment  of  tibe  defendant's  right,  title  and  interest  in  the 
certificate. 

The  giving  of  the  lease  imposed  no  additional  liability  on 
the  defendant.  That  was  a  duty  resting  upon  the  registrar  of 
arrears  under  the  charter,  and  was  a  thing  he  was  bound  to  do 
upon  demand  of  the  holder  of  the  certificate  of  sale,  in  case 
the  property  wa^  not  redeemed  by  the  o\vner.  Its  recitals  are 
not  covenants.  The  charter  (tit.  8,  §  10,  chap.  863,  Laws  1873), 
requires  that  each  conveyance  of  land  sold  for  taxes  shall  con- 
tain "  a  brief  statement  of  the  proceedings  had  for  the  sale  of 
the  land,  and  shall  be  evidence  that  such  sale  and  other  pro- 
ceedings have  been  regularly  made  and  had  according  to  the 
provision  of  this  act." 

In  Bathiane  v.  Hooney  (58  N.  T.  463),  this  court  decided 
that  a  conveyance  under  a  similar  statute  was  evidence  only 
of  the  proceedinj^  connected  with  the  sale,  and  not  of  the 
assessment  or  of  the  proceedings  whicli  took  place  before  the 
right  to  sell  attached.  The  lease,  therefore,  cannot  be  con- 
rtrued  to  be  a  representation,  on  the  part  of  the  city,  that  the 
proceedings  by  which  the  assessment  was  laid  were  regular. 
Whatever  its  recitals  may  be  it  is  valid  and  effective  only  so 
far  as  it  is  warranted  by  the  statute.  All  else  is  unauthorized 
and  not  binding  upon  the  city.  No  covenant  is  implied  in  a 
conveyance  of  land  (1 R.  S.  Y38,  §  140),  and  without  the  aid 
of  fraud  or  mutual  mistake  of  fact  (neither  of  which  is  pleaded 
or  found),  the  plaintiff  was  not  entitled  to  recover.  (  WhitU- 
more  v.  FarringUyix^  76  X.  T.  452.) 

Under  the  assignment  of  the  certificate  of  sale  the  plaintiff 
stands  in  the  same  position  as  if  he  had  bid  in  the  land  at  the 
tax  sale.  He  had  the  option  to  receive  a  lease  for  the  term 
specified  in  the  certificate,  or  if  irregularities  were  discovered 
in  the  proceedings  preceding  the  sale,  to  surrender  the  certifi- 


1 G6  Coffin  v.  City  of  Brooklyn.  [Oct., 

Opiaion  of  the  Court,  per  Bradley,  J. 

cate  and  receive  back  the  money  paid.  The  invalidity  of  the 
assessn^ent  was  apparent  on  the  face  of  the  roll.  He  must  be 
presumed  to  have  had  notice  of  it.  He  may  have  assumed 
that  the  affidavit  of  the  assessors  was  a  substantial  compliance 
with  the  statute,  but  if  he  did,  his  error  was  not  one  of  fact,  but 
one  of  law.  The  contents  of  the  affidavit  were  known  to  all  who 
chose  to  inspect  the  roll.  His  inference  that  it  complied  with  the 
statute  was  a  legal  inference,  and  the  mistake  was  one  of  law. 
With  this  defect  open  and  patent  to  his  inspection  plaintiff 
exercised  the  option  given  him  by  the  terms  of  the  sale,  and 
surrendered  his  certificate  and  accepted  the  conveyance  of  the 
land  to  which,  by  the  statute,  he  was  entitled.  His  acts  were 
entirely  voluntary  and  the  money  cannot  be  recovered  back 
on  proof  that  the  sale  was  invalid. 

The  law  is  settled  that  a  purchaser  of  a  defective  title  at  a 
tax  sale  cannot  recover  the  money  paid  from  the  city  or  county 
for  which  taxes  the  land  was  sold.  {Lynde  v.  Melrose^  10 
Allen,  49 ;  Brevoort  v.  Brooklyn^  89  N.  Y.  135.) 

The  judgment  should  be  affirmed,  with  costs. 

Bradley,  J.  When  the  registrar  assigned  to  the  plaintiff 
the  interest  of  the  city  of  Brooklyn  in  the  certificate  it  was 
not  in  contemplation  that  the  lease  or  conveyance  of  the  term 
should  contain  any  representation  going  to  the  validity  of  the 
assessment,  etc.,  because  it  was  not  within  the  authority  of  the 
registrar  to  make  any  insertion  to  that  effect  in  it.  The  statute 
})rovides  what  recitals  it  shall  contain.  (Laws  1 873,  chap.  863, 
tit.  8,  §  10.) 

No  covenant  is  implied  in  the  conveyance  of  land.  (1  R.  S. 
738,  §  140.)  And  without  the  aid  of  fraud  or  material 
mistake  of  fact  (neither  of  which  appear  or  is  found),  the 
I)laintiff  was  not  entitled  to  recover.  {WKltteviore  v.  Far- 
Hngton,  7  Hun,  392;  12  id.  349,  affirmed  76  K.  Y.  452.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  Syracuse  Water  Company,  Appellant,  v.  The  City  of 

Syracuse,  Respondent.  ng  li^i 

m  5oo| 

The  Syracuse  Water  Company,  Appellant,  v.  The  City  of       |ii6  m 

Syracuse  et  al..  Respondents. 

Grants  of  franchises  by  the  state  are  to  be  so  strictly  construed  as  to 
operate  as  a  surrender  of  the  sovereignty  no  further  than  is  expressly 
declared  by  the  terms  of  the  grant;  the  grantee  takes  nothing  in  that 
respect  by  inference. 

Except  so  far,  therefore,  as,  by  the  terms  of  the  grant,  the  exercise  of  the 
franchise  rights  granted  is  made  exclusive,  the  legislative  power  is 
reserved  to  grant  and  permit  the  exercise  of  competing  and  rival  powers 
and  privileges,  however  injurious  they  may  be  to  those  previously 
granted. 

Neither  the  charter  of  the  plaintiff  (Chap.  224,  Laws  of  1849),  nor  the  acts 
of  1821  (Chap.  176),  1825  (Chap.  124,  §  11)  and  1884  (Chap.  151),  in 
reference  to  supplying  the  former  village,  now  city  of  Syracuse, 
with  water,  to  the  rights  granted  by  which  plaintiff  has  succeeded, 
give  to  it  the  exclusive  right  to  supply  the  city  with  water,  or  deny 
to  the  state  the  right  to  make  other  similar  grants  for  that  purpose. 

So,  also,  the  facts  that,  under  plaintiff's  charter  (§  IG),  it  is  required,  when 
requested,  to  furnish  water  to  the  city  for  the  extinguishment  of  fires, 
etc.,  and  that  such  request  has  been  made,  and  contracts  entered  into  for 
that  purpose  between  plaintiff  and  the  city,  do  not  constitute  a  contract 
binding  the  city  perpetually  while  the  plaintiff  retains  its  charter,  and 
preventing  the  city  from  making  contracts  with  others. 

The  municipal  corporation  could  bind  itself  by  such  contracts  only  as  it 
was  authorized  by  statute  to  make.  It  has  no  power  to  grant  exclusive 
privileges  to  put  mains,  pipes  and  hydrants  in  its  streets,  nor  can  it 
lawfully,  by  contract,  deny  to  itself  the  right  to  exercise  the  legislative 
powers  vested  in  its  common  council. 

In  dealing  with  municipal  corporations  parties  arc  chargeable  with  knowl- 
edge of  their  powers. 

Accordingly,  held,  that  the  city  had  authority  to  authorize  defendant,  the 
C.  C.  W.  W.  Co.,  incorporated  under  the  act  of  1880  (Laws  of  1885. 
chap.  85),  to  construct,  maintain  and  operate  water-works  in  the  city, 
and  to  enter  into  a  contract  with  said  company  for  the  use  of  water  by 
the  city,  through  hydrants  furnished  by  the  company;  that,  by  force  of 
the  grant  to  the  plaintiff,  it  had  the  right  to  maintain  its  structures, 
and  the  privilege  of  supplying  all  the  water  the  city  or  its  inhabitants 
may  take  from  it,  but  had  not  the  exclusive  right. 

in  re  U,  F,  Co.  (98  N.  Y.  139)  distinguished. 


168         Sybacuse  Water  Co.  v.  City  op  Syracuse.       [Oct., 


Statement  of  case. 


Also,  held,  that  the  city  was  not  required,  before  it  could  avail  itself  of 
other  means  than  those  provided  by  plaintiff  for  obtaining  a  water 
supply,  to  resume  and  take  plaintiff's  property  and  powers  in  the  man- 
ner provided  by  its  charter  (§§  26,  29). 

(Argued  June  14,  1889;  decided  October  8,  1889.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  orders  made  April  20,  ISSt),  which  affirmed  judgments 
in  favor  of  defendants,  entered  upon  decisions  of  the  court  on 
trial  at  Special  Term. 

The  first  action  was  brought  to  restrain  the  defendant  from 
granting  to  the  Central  City  Water- Works  Company  the  right 
to  place  pipes  or  other  structures  in  the  city  of  Syracuse,  with 
^  a  view  to  supply  it  with  water. 

The  purpose  of  the  second  action  was  to  restrain  each  of 
the  defendants  from  exercising  any  right  or  privilege  in  that 
respect  which  the  city,  through  its  common  council,  had,  by 
resolution,  sought  to  give  the  defendant  company,  and  which 
the  latter  had  assumed  to  take. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  F,  Conutock  and  WUliam  F,  Tracy  for  appellant. 
By  chapter  176  of  Laws  of  1821,  a  general  franchise  was 
granted  by  the  legislature  to  the  trustees  of  the  SjTacusc 
water-works  to  supply  the  village  of  Syracuse  and  the  inhab- 
itants thereof  with  wholesome  water  from  the  springs  desig- 
nated in  the  act,  and  from  any  other  source  whatever.  {Eystan 
V.  Studd,  2  Plow.  465 ;  P€oj)Ie  v.  Central  li,  R.  Co.,  13 
N.  Y.  Y8 ;  Holmes  v.  Carley,  31  id.  289 ;  Pilloic  v.  Bushnell, 

5  Barb.  156;  Chase  v.  Central  R.  R.  Co,,  26  N.  Y.  523; 
Jmies  V.  Russell,  2  T.  &  C.  538 ;  PeojyU  v.  Wood,  71  N.  Y. 
371,  374 ;  Constantine  v.  Van  Winkle,  6  Hill,  177 ;  People  v. 
Davenport,  91  N.  Y.  585 ;  U.  S,  v.  Fisher,  2  Cranch,  358 ; 
Rrinckerhoff  v.  Bostxoick,  23  Hun,  237,  239  ;  Jones  v.  Shel- 
don, 50  N.  Y.  477 ;  Jackson  v.  Gilchrist,  15  Johns.  89, 116 ; 
Reehe  v.  Griffing,  14  N.  Y.  235 ;  In  re  Hudson's  Sa^.  Inst, 

6  Hun,  612  ;  U.  S.  v.  Palmer,  3  Wheat.  610 ;  State  v.  Stephen- 
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son,  2  Bailey,  334;  Bailey's  Case,  1  Leach  Ca&.  442 ;  People 
y.  Draper,  15  N.  Y.  532,  558 ;  People  v.  Utica  Ins.  Co.,  15 
Johns.  358,  394 ;  Rogers  v.  Bradshaw,  20  id.  735, 743 ;  Smith 
V.  PeopU,  47  N.  Y.  830,  339 ;  Rexford  v.  Knight,  15  Barb. 
627 ;  Dresser  v.  Brooks,  3  id.  429,  451.)     Upon  the  convey- 
ance to  Teall  an  inviolable  contract  was  made  with  him  for 
all  time  to  come  that  he  should  have  the  right  to  supply  the 
village  and  its  inhabitants  with  water,  and  that  the  village 
would  not  exercise  any  rights  on  that  subject  by  contract  or 
otherwise,  except  by  resumption.     {State  v.  Allis,  18  Ark.  289  ; 
Rogers  v.  Knedand,  10  Wend.  218;  13  id.  114;  People  v. 
Fitzdminons,  68  N.  Y.  514;   K.  0.  G.  Co.  v.  L.  Light  Co., 
115  U.  S.  650,  659 ;  N.  0.  W.  W.  Co.  v.  Rvoers,  Id.  674 ;  L.  G. 
Co.  V.  C.  G.  Co.,  Id.  683 ;  8.  T.  W.  W.  v.  iT.  O.  W.  W.  Co., 
120  id.  64 ;  Dillon  on  Mun.  Corp.  [3d  ed.]  §  691 ;  C  C.  G.  L. 
Co.Y.  N.  O.  G.  L.  Co.,  27  La.  Ann.  138,  147;  State  v.  C.  G. 
Co.,  18  Ohio  St.  262 ;  BosUm  v.  Richardson,  13  Allen,  146 ; 
W.  Mfg.  Co.  V.  BTc.  B.  C,  119  U.  S.  191 ;   Cin.  R.  R.  Co.  v. 
Carthage,  36   Ohio  St.   031 ;    Town  of  Pawlet  v.   Clark^ 
9  Cranch,  292;    Terrett  v.  Taylor,  Id.  43;    GUhert  v.  U.  S., 
iCt.  of  Claims,  28;  Davis  v.  Gray,  16  Wall.  203;  JTan  v. 
Wisconsin,  103  TJ.  S.  5 ;   PhiUips  v.  Thompson,  1  Johns.  Ch. 
131,  144;  Giffcyrd  v.  First  Presb.  Ch.,  56  Barb.  114;  Ripley 
V.  Larmouth,  Id.  21 ;  Marvin  v.  Stone,  2  Cow.  781 ;  Whit^  v. 
Hoyt,  73  N.  Y.  505 ;  Blossom  v.  Griffin,  13  id.  569 ;  Spring- 
stein  V.  Samson,  32  id.  703 ;  Fletcher  v.  Peck,  6  Cranch,  87 ; 
Toplif  V.  Topliff,  122  U.  S.  121.)     Notwithstanding  the  fran- 
chise  is  exclusive  the  state  still  has  power  to  appropriate  it  by 
virtue  of  its  right  of  eminent  domain.     (Cooley  on  Const. 
Lim.  [5th  ed.]  §  341.)     After  the  incorporation  of  the  city  in 
1847  it  had  no  power  to  supply  itself  with  water,  except 
through  Teall  and  his  assigns,  and  it  could  not  grant  such 
franchise  to  any  other  person.     {K.  O.  Co.  v.  L.  L.  Co.,  115 
U.  S.  650,  659 ;  State  v.  C.  G.  Co.,  18  Ohio  St.  262.)    Statutes 
shall  not  be  construed  so  as  to  interfere  with  existing  rights 
and  Uabilities,  unless  they  expressly  declare  such  intention. 
SioKBLS— Vol.  LXXI.    22 
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{Maine  v.  Greeny  32  Barb.  W8 ;  Sayer  v.  WianePy  8  Wend. 
661 ;  Wood  v.  Oaklet/^  11  Paige,  400;  Dash  v.  Van  KUeck, 
7  Johns.  477 ;  Bagley  v.  Rampackery  5  Duer,  183  ;  People  v. 
ZTy^,  89  N.  Y.  18 ;  Smith  v.  Pee^p^^,  47  id.  330 ;  Westervdt 
V.  6^r^^^,  12  id.  202 ;  Butler  v.  Palmer,  1  Hill,  324 ;  Schlegel  v. 
^.  ^.  Cb.,  12  Abb.  N.  C.  280;  Jerome  Park  v.  Board  of 
Police,  11  id.  342 ;  In  re  R.  W.  Com/ra.,  66  N.  X  422 ;  In  re 
Evergreens,  47  id.  217 ;  McKenna  v.  Edmonston,  91  id.  231 ; 
Tti  re  Central  Park,  50  id.  493 ;  Whipple  v.  Christian,  80  id. 
523  ;  People  v.  Davenport,  91  id.  585  ;  French  v.  Kirdand, 
I  Paige,  117, 120  ;  i^o/-^  v.  ^i^rcA,  6  Barb.  60,  73.)  If  the 
charters  of  1857  and  1885  authorized  the  city  of  Syracuse  to 
make  the  contract  in  question  with  the  Central  City  Company, 
those  provisions  are  void  as  a  law  impairing  the  obligation  of 
a  contract.  {Dartm^mth  Col,  Case,  4  Wheat.  660 ;  Fletcher  v. 
Peck,  6  Cranch,  87 ;  Green  v.  BlddU,  8  Wheat.  2 ;  (7.  Z.  R.  R. 
Co.  V.  Savannah,  30  Fed.  Rep.  646 ;  Chicago  v.  Shcklon, 
9  Wall.  50 ;  Flsk  v.  J.  P.  Jury,  116  U.  S.  131 ;  Canal  Co.  v. 
R.  R.  Co.,  4  G.  &  J.  1.)  The  charter  of  the  plaintiff,  stand- 
ing alone,  granted  it  an  exclusive  franchise,  and  any  subse- 
quent grant  by  the  legislature  to  other  persons  of  this  franchise 
was  a  law  impairing  the  obligation  of  a  contract.  (Fletc/ier  v. 
Peck,  6  Cranch,  87 ;  Green  v.  BiddlCy  8  Wlieat.  2  ;  Gord<m 
V.  App.  Tax  CL,  3  How.  133.)  The  plaintiff  is  entitled  to 
maintain  these  actions  for  an  injunction  upon  the  grounds 
that  it  has  an  exclusive  franchise  and  also  a  contract  with  the 
city  to  furnish  water  for  municipal  purposes  which  has  been 
violated  by  the  latter.  (iT.  O.  G.  Co.  v.  L.  L.  Co.,  115  U.  S. 
650 ;  Boyce  v.  Gruiidy,  3  Pet.  210 ;  Wylie  v.  Coxe,  15  How. 
[U.  S.]  415  ;  Garrison  v.  M.  Ins.  Co.,  19  id.  312 ;  May  v. 
Le  Claire,  11  Wall.  217;  Watson  v.  Sutherland,  5  id.  74; 
3  Pom.  Eq.  Juris.  §  1341 ;  B.  C.  Z.  Co.,  114  Penn.  St.  574 ; 
C  i&  A.  R.  R.  Co.  V.  K  r.,  Z.  E.  <&  W.  R.  R.  Co.,  24  Fed. 
Rep.  516 ;  Sugar  Mfg.  Co.  v.  Union  Co.,  6  Fish.  480 ;  Sender- 
son  y'.  K  T.  a  R.  R.  Co.,  78  N.  T.  423 ;  P.  R.  R.  Co.  v. 
S.  Z.  R.  R.  Co.,  118  U.  S.  290;  TruscoU  v.  Emg,  6  N.  Y. 
147 ;  Bank  of   Utica  v.  Mayor,  etc.,  4  Paige,  399 ;  Fulton 
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Bank  v.  S.  C.  Co.,  Id.  127 ;  People  v.  Mayor,  32  Barb.  102 ; 
Davis  V.  Mayor,  14  N.  Y .  506 ;  JPe^le  v.  Sturtevant,  9  id. 
2W.)  The  franchise,  although  necessarily  exclusive  in  a  sense 
which  is  perfectly  unobjectionable,  besides  necessary,  was  not 
exclusive  in  the  odious  sense  of  the  ^^  monopolies,"  against 
which  the  constitutional  amendment  of  1875  was  directed. 
( Union  Ferry  Case,  98  K  Y.  139 ;  5  Story's  Eq.  Juris.  §  1569 ;. 
3  Kent's  Com.  690  ;  2  id.  683.) 

Louis  Marshall  for  respondents.  Public  grants  are  to  be 
construed  strictly « against  the  grantee,  and  legislative  acts 
granting  franchises  to  corporations  are  to  be  construed  strictly 
according  to  their  terms,  the  grantee  in  such  acts  takes  nothing 
by  implication,  either  as  against  the  power  making  the  grant 
or  against  other  corporations  or  individuals.  {Stourbridge 
Canal  y.Wheeley,  2  B.  &  A.  792,  793 ;  Comrs.  v.  K  dk  vY.  E. 
a.  B.  Co.,  27  Pa.  St.  339 ;  Parker  v.  O.  W.  R.  R.  Co.,  7  M. 
ifeG.  253;  T.  C.  Co.y.  T.  R.R.  Cl>.;  11  Leigh,  42;  KT.B. 
Co.  V.  H.  c&  jr.  IT.  R.  R.  Co.,  17  Conn.  454 ;  B.  Co.  v.  IT.  L. 
it  L  Co.,  13  N.  J.  Eq.  %1',  K.D.  Co.  v.  La  Marclve,  8  B.  & 
C.  42;  Allegany  v.  O.  i&  P.  R.  R.  Co.,  26  Penn.  St.  355; 
B.  c&  L.  R.  R.  Co.  V.  B.  R.  R.  Co.,  5  Cush.  375  ;  27iorj)e  v. 
R.  R.  R.  Co.,  27  Vt.  140;  U.  B.  Co.  v.  Spaulding,  1  East. 
Eep.  345 ;  Z.  W.  Co.'s  Ajypeal,  102  Penn.  St.  515  ;  11  Peters, 
552,  553 ;  Billings  v.  Prov.  Bk.,  4  id.  514 ;  United  States  v. 
Arredondo,  6  id.  736 ;  Perrine  v.  C.  cfe  D.  C.  Co.,  9  How. 
[U.  S.]  172;  R.  R.  R.  Co.  v.  L.  R.  R.  Co.,  13  id.  71;  Ren- 
nock  V.  Coe,  23  id,  117  ;  F.  Co.  v.  Hyde  Park,  97  U.  S.  666  ^ 
Xewton  V.  Comrs.j  100  id.  651 ;  Rice  v.  M.  i&  N.  W.  R.  R. 
Co.,  1  Black.  368;  O.  L.  cfe  T.  Co.  v.  L>ebolt,  16  How.  435; 
Railway  v.  Philadelphia,  101  U.  S.  540 ;  M.  B.  Co.  v.  U  <& 
S.  R.  R.  Co.,  6  Paige,  554 ;  C.  B.  Co.  v.  Magee,  2  id.  116 ; 
Sprague  v.  BirdsaU,  2  Cow.  419 ;  bright  v.  Briggs,  2  Hill, 
77 ;  Sharpe  v.  Speir,  4  id.  76 ;  NeweU  v.  Wheder,  48  N.  Y. 
486;  0.  F.  B.  Co.  v.  Fish,  1  Barb.  Ch.  547;  Thompson  v. 
N.Y.dkR.  R.  R.  Co.,  3  Sandf .  Ch.  625 ;  ^  cfe  C  P.  R.  Co. 
V.  Douglass,  9  N.  Y.  444 ;  F.  P.  B.  Co.  v.  Smith,  30  id.  44  ; 
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JS,  A.  li.  li.  Go.  V.  Kerr,  45  Barb.  138 ;  &  A.  i?.  H.  Co.  v. 
iT.  r.  K  H.  B.,  3  Abb.  lY.  C.  347 ;  S.  'A.  n.  R.  Co.  v.  G.  E. 
R.  Co.,  3  id.  872 ;  In  re  Matter  N.  T.  E.  R.  Co.,  70  K.  Y. 
327 ;  Mayor,  etc.  v.  B.  <J&  S,  A.  R.  Co.,  97  id.  275 ;  Pr<rver 
V.  Village  of  Athena,  99  id.  592 ;  Dei^mott  v.  Stat^,  id.  101, 107 ; 
N.  0.  W.  Co.  V.  Rivers,  115  U.  S.  674;  Peojple  ex  rel.  v. 
Mvlhollaiid,  19  Hun,  548 ;  82  K  Y.  324;  St^nri  v.  B.  IT,  S. 
Co.,  34  Fed.  Rep.  145.)  The  defendant,  tlie  city  of  Syracuse, 
is  not  estopped  by  any  act  performed  by  it  from  granting  to 
the  defendant,  the  Central  City  Water-Works  Company,  tlie 
right  to  construct  water-works  within  the  city  for  the  purpose 
of  supplying  the  corporation  and  the  inhabitants  of  Syracuse 
with  water;  neither  is  the  latter  estopped  from  accepting 
such  a  franchise.  {Brown  v.  Boiven,  30  N.  Y.  519 ;  Gran- 
dolf  V.  Appkton,  40  id.  533 ;  Jeicett  v.  Miller,  10  id.  402 ; 
Van  Duzen  v.  Sweet,  51  id.  378 ;  ^^lute  v.  Ashton,  Id.  280; 
People  V.  Bk.  N.  A.,  75  id.  547.)  Even  though  the  city  or 
village  of  Syracuse  had  granted  to  the  plaintiff  an  exclusive 
right  to  use  the  streets  of  the  city  for  tlie  purpose  of  laying 
down  water  mains  therein,  such  grant  would  be  void,  on  the 
ground  that  it  is  ultra  vires.  {State  v.  C.  G.  Co.,  18  O.  262 ; 
N.  G.  L.  Co.  V.  N.  C.  G.  Z,  Co.,  25  Conn.  19 ;  G.  L.  Co.  v. 
City  of  Saginaxo,  28  Fed.  Rep.  534;  Stein  v.  B.  W.  S.  Co., 
34  id.  145 ;  DiUon  on  Mun.  Corp.  §  89 ;  Mintiim  v.  Laru^, 
23  How.  [U.  S.]  435;  Wngld  v.  l^agle,  101  U.  S.  791; 
R.  C.  G.  Z.  Co.  V.  MicWetown,  59  X.  Y.  228 ;  lA>gan  v. 
Payne,  43  Iowa,  524;  J.  C  11.  R.  R.  Co.  v.  R.  T.  Co.,  24 
Fed.  Rep.  306 ;  M.  F.  G.  Co.'s  Appeal,  4  Atl.  Rep.  733 ; 
City  of  Brenham  v.  B.  W.  Co.,  4  S.  W.  Rep.  143 ;  67  Tex. 
542;  Gale  v.  Kalamazoo,  23  Mich.  344.)  Even  in  the 
absence  of  statutory  permission  the  municipal  authorities,  by 
virtue  of  their  general  powers  and  their  right  to  regulate  the 
use  of  the  streets  of  the  city,  would  have  the  right  of  per- 
mitting the  Central  City  Water- Works  Company  to  lay  its 
mains  in  the  streets  of  the  city.  {Smith  v.  G.  L.  Co.,  12 
How.  Pr.  187;  Dillon  on  Mun.  Corp.  [2d  ed.]  §§  546,  547, 
651 ;  State  v.  C.  G.  Co.,  18  O.  St.  262.)    A  court  of  equity 
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will  not  interfere  by  injunction  to  restrain  a  municipal  cor- 
poration from  granting  permission  to  a  corporation  to  perform 
corporate  acts  upon  or  with  resj)ect  to  its  streets  or  avenues, 
where  the  mere  passage  of  a  resolution  does  not  instantly, 
without  any  action  or  attempt  to  enforce  any  right  or  privi- 
lege under  it,  aflEect  an  irremediable  private  injury.  (  WJiitney 
V.  Mayor ^  etc.,  28  Barb.  233 ;  People  v.  Mayor ^  etc.,  9  Abb. 
Pr.  253 ;  PMp8  v.  City  of  Watertown,  61  Barb.  121 ;  i?.  Jf. 
G.  Co.  V.  City  of  Dea  Moines,  44  Iowa,  505 ;  People  v. 
Sturtevant,  9  N.  Y.  264 ;  People  v.  Dwyer,  90  id.  402 ; 
Xegm  v.  City  of  Brooklyn,  62  How.  Pr.  291 ;  T.  cfi  B.  R. 
R.  Co.  V.  B.,  H.  T.  &  IT.  R.  Co.,  86  X.  Y.  107.)  A  person 
who  comes  into  a  court  of  equity  must  come  with  clean  hands. 
{President,  etc.,  v.  Trenton  City  B.  Co.,  2  Beas.  [X.  J.  Ch.]  46 ; 
T.  cfc  B.  R.  R.  Co.  V.  B.,  H.  T.  <&  W.  R.  Co.,  86  K  Y. 
107,  125.) 

Bradley,  J.  These  actions  rest  upon  the  charge,  made  by 
the  plaintiff,  that  the  defendants  were  proceeding  to  invade 
its  rights.  And  the  plaintiff  alleges  that  such  would  be  the 
effect  of  the  exercise  of  the  privilege  w^hich  the  city  of  Syracuse 
sought  to  grant  to  the  Central  City  Water-Works  Company, 
of  providing  the  means  contemplated  to  supply  the  city  with 
water,  and  in  performing  the  contract  made  between  the 
defendants  for  that  purix)se.  This  charge  is  founded  upon 
the  claim,  asserted  by  the  plaintiff,  of  the  exclusive  right  or 
franchise  to  furnish  the  city  with  water.  The  leading  inouiry, 
therefore,  is  whether  such  claim  is  supported. 

The  plaintiff  was  incorporated  by  Laws  of  1849  (chap.  224), 
and  ever  since  then  it  has  funushed  water  to  the  city  and  its 
inliabitants.  To  do  that  was  the  purpose  of  its  creation,  and 
it  was  fully  provided  by  its  charter  with  the  powers  essential 
to  that  service,  amongst  which  was  that  of  eminent  domain. 
The  franchise  granted  to  the  plaintiff  embraced  all  the  powers, 
privileges  and  immunities  within  the  charter,  and  constituted 
a  contract  between  the  state  and  the  plaintiff,  and  in  the 
exercise  of  the  powers  so  granted  the  latter  was  entitled  to 
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protection.  It  follows  that  if,  within  tlie  franchise  granted 
by  the  state  to  the  plaintiff  was  the  exclusive  right  to  supply 
the  city  of  Syracuse  with  water,  the  defendants  should  be 
enjoined  from  proceeding,  as  they  are  attempting  to  proceed, 
to  interfere  witli  or  impair  such  right.  {St,  Tamrruxny'  Water- 
Works  V.  J\^€w  Orkans  Water- Works,  120  U.  S,  64;  JVew 
Orleatis  Gas  Co,  v.  Louisiana  Light  Co,,  115  id.  660;  New 
Orleans  Water-  Works  Co.  v.  lHvers,  Id.  674 ;  Lo^iisville  Gas 
Co,  V.  Citizens'  Gas  Co,,  id.  6S3.) 

By  ref  ierence  to  its  charter,  it  appears  to  have  been  provided 
that  the  plaintiff  should,  when  requested,  furnish  water  to  tlie 
common  council  of  the  city  for  the  extinguishment  of  fires 
and  other  purposes,  upon  such  terms  as  might  be  agreed  upon 
between  them,  and  in  case  they  could  not  agree,  eitlier  the 
common  council  or  the  plaintiff  might  apply  to  the  Supreme 
Court  for  the  appointment  of  three  commissioners,  who  should 
prescribe  tlie  terms  upon  which  the  water  should  be  furnished 
for  the  term  of  three  years,  and  at  the  expiration  of  that  time, 
and  once  in  three  years  thereafter,  aj)plication  in  like  manner 
might  be  made  for  a  new  commission  for  such  purpose. 
(§.  16.)  In  case  the  plaintiff  should  not  furnish  a  sufficient 
supply  of  good  and  wholesome  water  for  the  use  of  the  city 
and  tlie  people  thereof  within  two  years  from  the  passage  of 
the  act,  and  continue  to  do  so,  the  common  council  might  give 
six  months  written  notice  to  the  company  to  furnish  the  same, 
or  that  application  would  l>e  made  to  the  Supreme  Court  for 
the  appointment  of  five  commissioners,  and  in  case  the  com- 
pany should  continue  to  neglect  to  furnish  such  supply  until 
the  expiration  of  the  notice,  then  the  proj^erty  of  the  company 
should  be  appraised,  etc.,  and  upon  payment  by  the  common 
council  to  the  company  of  the  sum  so  determined,  they  should 
become  the  owners  of  the  property  so  appraised  and  paid  for, 
and  be  possessed  of  all  the  powers  given  by  the  act  to  the 
company.  (§.  26.)  And,  at  any  time  after  the  expiration 
of  twenty  years,  the  common  council  should  have  the  right  to 
resume  all  the  property,  rights,  powers  and  privileges  of  the 
company  on  paying  to  it  the  amount  of  capital  stock  actually 
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paid  in  and  expended  in  the  works,  with  fifteen  per  cent 
annnally  thereon,  deducting  therefrom  the  actual  profits  annu- 
ally received  by  the  company,  and  thereupon  it  should  convey 
such  property  to  the  common  council.     (§.  29.) 

The  provisions  of  those  three  sections  are  thus  specifically 
referred  to,  because  they  are  relied  upon  to  support  the  con- 
struction and  effect  claimed  for  the  statute  on  the  part  of  tlie 
plaintiff,  and  for  a  like  purpose  reference  is  made  to  section  19, 
which  provides  that  nothing  in  the  act  should  be  deemed  to 
effect,  impair  or  interfere  with  the  rights,  privileges  and  obli- 
^tions  of  the  city  "  derived  or  imposed  by  or  under  the  act 
of  the  legislature,  entitled  An  act  to  supply  the  village  of 
Syracuse,  with  wholesome  water,  passed  March  27,  1821,  or 
Any  act  subsequently  passed  amending  or  altering"  it.  And 
this  takes  the  inquiry  back  to  the  act  of  March  27, 1821,  which 
provided  that  the  freeholders  and  inhabitants  of  the  village  of 
Syracuse,  in  the  town  of  Salina,  were  authorized  to  take  water 
for  the  use  of  the  village  from  any  springs  on  the  lands  of  the 
People  of  the  state  in  that  town  lying  eastward  of  the  village, 
And  to  carry  the  same  under  ground  across  such  lands  to 
the  village,  subject  to  the  riglit  of  the  canal  conmiissioners  to 
take  the  water  from  such  s]>ring8  to  supply  the  Erie  Canal, 
if  their  elevation  was  sufficient  to  carry  water  from  them  into 
the  Home  summit  level  of  the  canal.  It  also  provided  for  the 
election  annually,  by  the  inliabitants  of  the  village,  of  three 
trustees  to  transact  the  business  in  relation  to  the  ridits 
granted  by  the  act  to  the  inhabitants  of  the  village,  to  bring 
the  water  and  regulate  the  manner  of  its  use,  and  to  fix  the 
sinms  to  bo  paid  annually  by  those  using  it. 

This  was  the  situation  until  in  1825,  when  the  village  was 
incorporated  by  an  act,  which  provided  that  all  the  rights, 
property  and  powers  of  the  trustees  of  the  Syracuse  Water- 
Works  should  be  vested  in  the  corporation,  subject  to  the 
obligations  of  such  trustees ;  and  that  the  duties  enjoined  on 
them  by  the  act  of  1821  should  thereafter  be  exercised  by 
the  trustees  of  the  village.     (Chap.  124,  §  11.) 

And  by  an  amendatory  act,  passed  in  1834,  the  trustees  of 
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the  village  were  given  power  to  convey  to  Oliver  Teall,  his 
heirs  or  assigns,  all  the  rights,  property  and  powers  of  the 
trustees  of  the  Syracuse  Water-Works,  as  vested  in  the  village, 
for  the  term  of  thirty-five  years,  and  it  was  provided  that 
Teall,  his  heirs  or  assigns,  should  be  possessed  of  all  the  powers, 
rights  and  privileges  which  were  granted  by  the  act  of  1821, 
before  referred  to,  and  all  the  powers  of  the  village  on  the 
subject ;  and  if  he  should  neglect  to  exercise  them,  the  trus- 
tees of  the  village,  after  two  years  notice,  should  have  the 
right  to  resume  all  such  rights,  powers  and  privileges.  And 
it  was  further  provided  that,  on  the  expiration  of  the  thirty- 
five  years,  they  should  have  the  power  to  reinvest  themselves, 
and  take  possession  of  the  water-works  by  paying  the 
estimated  cost  of  erecting  the  works,  less  the  decrease  in  value 
occasioned  by  waste,  decay  and  use,  to  be  determined  by 
appraisers  to  be  appointed  by  the  Supreme  Court,  in  case  the 
parties  were  unable  to  agree  upon  the  amount.  (Chap.  151.) 
In  June,  1841,  pursuant  to  that  act,  and  subject  to  its  pro- 
visions, such  conveyance  was  made  by  the  trustees  of  the  village 
of  Syracuse  to  Oliver  Teall. 

In  1847  the  village  was  converted  into  a  city  by  charter, 
passed  in  December  of  that  year,  by  which  it  was  provided 
that  the  common  council  should  have  power  to  make,  modify 
and  repeal  ordinances,  rules,  regulations  and  by-laws  for  the 
following,  among  other  purposes :  '^  To  exercise  all  other  powers 
conferred  on  them  by  the  act  in  relation  to  highways,  the  pre- 
vention of  fires,  the  levying  of  taxes,  the  supplying  the  village 
with  good  and  wholesome  water  and  other  subjects  of  muni- 
cipal regulation."  (Chap.  475,  tit.  3,  §7,  sub.  31.)  And,  furdier, 
that  all  former  acts  relative  to  the  incorporation  of  the  village 
of  Syracuse  were  repealed,  but  that  such  repeal  should  not 
affect  any  act  done,  privilege  granted,  right  accrued  or  estab- 
lished previous  to  the  time  when  such  city  charter  should  take 
effect.  And  that  the  same  rights,  duties,  obligations  and 
requirements  "  held  by  the  trustees  of  the  village  of  Syracuse, 
or  imposed  upon  them,  in  relation  to  Oliver  Teall,  as  to  sup- 
plying the  said  village  with  pure  and  wholesome  water,  shall 
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be  conferred  and  imposed  upon  the  said  common  council. " 
(Id.  tit.  10,  §  12.) 

Upon  the  incorporation  and  organization  of  the  plaintiff, 
and  in  1849,  Teall  and  his  associates  in  interest  conveyed  the 
water-works  property  and  privileges  before  mentioned  to  it ; 
and  through  such  conveyance  the  plaintiff  took  all  rights, 
powers  and  privileges  which  were  originally  vested  in  the 
trustees,  by  the  act  of  1821,  to  supply  the  inhabitants  of  the 
unincorporated  village  of  Syracuse  with  water,  and  which, 
with  the  property  applicable  to  such  purpose,  passed  to  tlie 
incorporated  village  by  the  act  of  1825,  and  thence  to  Teall 
by  conveyance  pursuant  to  the  act  of  1834.  This  reference 
has  been  made  to  the  statutes,  rej^resenting  the  legislative 
grants  to  the  plamtiff,  and  from  wliich  it  derived  its  rights 
and  powers  upon  taking  its  charter  and  the  conveyance  referred 
to,  with  a  view  to  the  inquiry  as  to  the  character  and  extent 
of  such  powers  and  privileges  in  their  relation  to  the  city  of 
Syracuse. 

The  company  evidently  was  created  solely  for  tlie  purpose 
of  supplying  water  to  the  city  for  the  use  •  of  it  and  its 
inhabitants ;  and,  so  far  as  appears,  the  city  then  had  no  means 
for  such  supply  other  thafi  such  as  had  been  possessed  by  Teall 
and  his  associates,  and  such  as  it  may  have  been  contemplated 
the  plaintiff  would  provide.  It  nnist  be  assumed  that  the 
legislature  was  advised  of  the  situation,  and  that  the  francliise 
was  granted  for  all  the  purposes  within  the  provisions  of  the 
charter.  The  question  now  under  consideration  is  the  legisla- 
tive intent.  And  for  the  purpose  of  ascertaining  tlie  powers 
and  privileges  which  were  granted  to  the  plaintiff,  other  than 
,  those  incidental  to  the  powers  expressly  given  and  necessary 
to  carry  them  into  effect,  reference  can  be  had  only  to  the 
terms  of  the  grant.  (2  Kenf  s  Com.  298 ;  1  R.  S.  600,  §  3 ; 
Haistead  v.  Mayor^  etc.^  3  X.  Y.  433.) 

The  construction  and  effect  to  be  given  to  the  contract 
between  the  state  and  the  grantee  of  a  franchise,  have  been 
the  subject  of  much  discussion,  and  the  view  of  Chancellor 
SiCKELs  —Vol.  LXXI.     23 
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Kent  at  one  time  was  that,  although  "  the  creation  of  the 
franchise  be  not  declared  exclusive,  yet  it  is  necessarily  implied 
in  the  grant,  as  in  the  case  of  the  grant  of  a  ferry,  bridge  or 
turnpike  or  railroad,  that  the  government  will  not  either 
directly  or  indirectly  interfere  with  it  so  as  to  destroy  or 
materially  impair  its  value.  All  grants  or  franchises  ought  to 
be  so  construed  as  to  give  them  due  effect  by  excluding  all 
contiguous  competition  which  would  be  injurious  and  operate 
fraudulently  upon  the  grant."  (3  Kent's  Com.  469 ;  J^ew- 
burgh  Turnpike  Co.  v.  Miller^  5  Johns.  Ch.  101.) 

Whatever  support  that  rule  may  seemingly  have  in  reason 
or  propriety,  it  is  not  now  available  to  that  extent  for  the  bene- 
ficial protection  of  the  grantee  in  the  exercise  of  his  franchise, 
but,  on  the  contrary,  public  grants  are  to  be  so  strictly  construed 
as  to  operate  as  a  surrender  by  them  of  the  sovereignty  no 
farther  than  is  expressly  declared  by  the  language  employed 
for  the  purposes  of  their  creation. 

The  grantee  takes  nothing  in  that  respec-  by  inference. 
Such  is  deemed  the  legal  intent  of  the  state  in  imparting  to 
its  citizens  or  corporations  powers  and  privileges  of  public 
character.  And,  therefore,  except  so  far  as  they  are  by  the 
terms  of  the  grant  made  exclusive,  the  power  is  reserved  to 
grant  and  permit  the  exercise  of  competing  and  rival  powers 
and  privileges,  however  injurious  they  may  be,  to  those  taken 
by  the  prior  grantee. 

The  important  leading  case  to  that  effect  in  this  country 
was  Charles  River  Bridge  v.  Warren  Bridge  (11  Peters,  420), 
where  was  sustained  the  grant  of  the  right  to  erect  a  bridge 
over  the  Charles  river,  near  one  which  had  been  constructed 
over  the  same  river  pursuant  to  prior  grant  from  the  state  of , 
Massachusetts,  although  it  produced  a  competition  practically 
destructive  of  the  value  to  the  grantee  of  such  prior  franchise. 
And  this  was  put  upon  tlie  ground,  resulting  from  the  declared 
rule  of  construction  of  such  grants,  that  they  should  be  strictly 
construed  as  against  the  grantee,  and  that  nothing  should  be 
taken  by  inference  or  presumption  to  enlarge  their  import. 
The  court  held  that  the  state  had  relinquished  its  sovereignty 
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80  far  only  as  the  purpose  to  do  so  was  expressed  in  the  prior 
grant,  and,  therefore,  as  it  had  not  by  it  made  the  franchise 
exclusive  in  that  locality,  or  denied  to  itself  the  power  to  grant 
similiar  privileges  to  others,  there  was  no  violation  of  the 
legal  rights  of  the  prior  grantee  produced  by  ^the  subsequent 
one  complained  of.  Although  that  case  was  determined  by  a 
divided  court,  and  it  does  not  very  clearly  appear,  by  the 
report  of  it,  upon  precisely  what  ground  all  the  members  of 
the  majority  placed  their  concurrence  in  the  result,  the  doctrine 
there  announced  by  Mr.  Chief  Justice  Taney  has  since  then 
been  treated  by  that  court  as  established.  {Lehigh  Water  Co. 
V.  JSastoTij  121  TJ.  S.  391.  It  has  also  been  adopted  and  is  the 
settled  rule  in  this  state.  {Mohawk  Bridge  Co,  v.  Utica  <& 
S.  B.  B.  Co.y  6  Paige  554 ;  Oswego  FaUa  Bridge  Co.  v. 
Fish,  1  Barb.  Ch.  547;  Thompson  v.  N.  Y.AH.  B.  B.  Co., 
3  Sand.  Ch.  625 ;  Auburn,  etc.,  Planh-road  Co.  v.  Douglass, 
9  K  Y.  444,  452 ;  Fort  Plain  Bridge  Co.  v.  Smith,  30  id. 
44,  61 ;  Power  v.  Village  of  Athens,  99  id.  592  •  Bermott  v. 
State,  id.  107. 

The  plaintiffs  charter  does  not,  m  terms,  expressly  declare 
that  the  contemplated  powers  and  privileges  to  supply  water 
to  the  city  were  exclusively  with  the  plaintiff,  nor  does  it  in 
that  manner  deny  to  the  state  the  right  to  make  other  similar 
grants  for  that  purpose.  And  the  same  may  be  said  of  the 
acts  of  1821, 1825  and  1834,  through  which  the  plaintiff,  by 
the  conveyance  to  it,  claims  to  have  derived  some  rights  in 
that  respect.  The  plaintiff  undoubtedly  took,  by  such  convey- 
ance, all  the  privileges  and  property  which  Teall  possessed 
for  the 'purpose  of  furnishing  such  supply,  with  the  power, 
added  by  its  charter,  of  taking  water  from  any  suitable  sources, 
and,  to  enable  it  to  do  so,  it  was  vested  with  the  right  of 
eminent  domain.  These  several  statutes  must  be  treated  in 
pari  m^atena  with  a  view  to  their  purpose  and  effect,  and  to 
ascertain  the  rights  taken  by  the  plaintiff  through  them. 

When  the  trustees,  representing  the  unincorporated  and  the 
incorporated  village  of  Syracuse,  and  subsequently  when  Teall 
assumed  the  power,  pursuant  to  the  statute,  to  furnish  water, 
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there  were  no  other  means  of  snpply  in  contemplation,  and  such 
evidently  was  the  situation  when  the  plaintiff  took  its  charter 
and  became  vested  by  the  conveyance  with  all  the  rights  and 
property  then  existing  api)licable  and  applied  to  that  purpose. 
Upon  the  faith  of  that  apparent  situation  Teall,  and  afterwards 
the  plaintiff,  proceeded  to  provide  the  means  to  supplj'  water 
to  the  municipality  and  its  inhabitants,  and  in  that  behalf 
expended  much  money  in  the  plant  for  its  accomplishment. 
It  is,  therefore,  with  some  force  urged  that  these  are  con- 
siderations bearing  upon  the  practical  construction  of  the 
relation  between  the  plaintiff  and  the  city,  produced  by 
the  statutes  and  tlie  proceedings  had  under  them,  which 
disables  tlie  latter  from  denying  to  the  plaintiff,  in  any  manner 
otherwise  than  that  prescribed  by  the  statute,  the  right  exclu- 
sively to  continue  to  supply  water  there.  And  much  reliance 
is  by  the  plaintiff's  counsel  placed  upon  the  sixteenth  section 
of  its  charter,  which  required  the  plaintiff,  when  requested,  to 
furnish  water  to  the  common  council  of  the  city  for  extin- 
guishing fires  and  other  purposes.  This  provision  was  made 
available  by  request  pursuant  to  it  in  April,  1851,  and  after- 
wards contracts  to  supply  water  for  certain  periods,  were  made 
between  the  plaintiff  and  the  common  council.  The  request 
was  an  acceptance  of  the  obligation  imposed  so  far  as  the 
statute  rendered  it  essential  to  the  exercise  by  the  plaintiff  of 
the  franchise  granted  to  it.  It  is  contended  that  the  request, 
in  view  of  the  duty  imposed  upon  the  plaintiff,  was  productive 
of  a  contract  between  it  and  the  city,  perpetual  and  intermin- 
able, while  the  plaintiff  retained  its  franchise  and  other 
property  having  relation  to  its  exercise.  While  the  l-equest 
may  have  made  the  grant  to  the  plaintiff  effectual  for  the 
purpose  provided  by  the  statute,  we  think  the  plaintiff  is  not 
entitled,  upon  any  contract  between  it  and  the  city,  to  the 
equitable  relief  sought,  but  it  must  depend  upon  tlie  contract 
l)etween  it  and  the  state  furnished  by  the  grant,  aided,  so  far 
as  it  legitimately  may  be,  by  the  consideration  to  which  such 
request  may  be  entitled  as  bearing  upon  the  operation  and 
effect  of  the  grant.     The  municipal  corporation,  as  such,  could 
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bind  itself  by  such  contract  only,  as  it  was  authorized  by  statute 
to  make.  It  could  not  grant  exclusive  privileges,  especially 
to  put  ihains,  pipes  and  hydrants  in  its  streets,  nor  could  it 
lawfully,  by  contract,  deny  to  itself  the  right  to  exercise  the 
legislative  powers  vested  in  its  common  council.  It  cannot 
well  be  claimed  that  any  express  power  was  delegated  to  the 
municipaUty  to  grant  any  exclusive  franchises,  and  public 
policy  will  not  permit  the  inference  of  authority  to  make  a 
contract  inconsistent  with  the  continuously  operative  duty  to 
make  such  by-laws,  rules  and  regulations  as  the  public  interest 
or  welfare  of  the  city  may  require.  {Milhau  v.  Sharp,  27 
N.  Y.  611 ;  J!^ew  York  v.  SecoTid  Av.  H.  B.Co.,  32  id.  261 ; 
Richmond  Co.  Gas- Light  Co.  v.  MidcUetown,  59  id.  228 ; 
Oale  V.  ViUage  of  Kalamazoo,  23  Mich.  344;  9  Am.  K  80 ; 
Logan  v.  Pyne,  43  Iowa,  524 ;  22  Am.  R.  261 ;  De^  Afoiries 
Gas  Co.  V.  Citi/  o/Des  Moines,  44  la.  505  ;  24  Am.  K  756  ; 
Norwich  Ga^-Light  Co.y.  Norwich  City  Gas  Co.,  25  Conn.  19.) 
*  Reference  has  already  been  made  to  the  provision  of  the 
city  charter  conferring  upon  it  power  to  make  by-laws,  rules 
and  regulations  in  relation  to  certain  matters,  including  those 
of  prevention  of  fires  and  supplying  water.  And  it  may  be 
observed  that  in  1857,  by  an  act  amendatory  of  the  city 
charter,  it  was  provided  that  the  common  council  should 
"have  power  to  make,  establisli,  publish,  modify,  ordain, 
amend  or  repeal  ordinances,  rules,  regulations  and  by-laws  " 
for  the  purposes,  among  others,  "  to  light  the  streets  and  pul)- 
lic  buildings  of  the  city,  and  to  supply  the  city  with  water." 
(Chap.  63,  tit.  4,  §  4,  sub.  2.)  Wliile  the  city  may  make 
contracts  and  assume  obligations  far  legitimate  municipal 
purposes,  and  become  liable  for  failure  to  observe  them,  it  is 
not  consistent  with  the  discretionary  powers  which  the  com- 
mon council  may  be  required  to  exercise  in  the  discharge  of 
their  duty  to  the  pubHc,  which  they  represent,  for  them  to 
grant,  by  contract,  exclusive  privileges  having  the  cliaracter 
of  perpetuity.  There  is  no  such  contract  between  the  city 
and  the  plaintiflf  to  support  the  claim  for  an  injunction  against 
the  city.     Further  than  that,  it  is  unnecessary  to  determine 
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what  contractual  relation  between  them  arose  out  of  the 
request  referred  to,  or  what  was  its  cliaracter,  duration  or 
effect.  Nor  is  it  necessary  to  add  that  the  facts  found  by  the 
trial  court,  upon  the  subject  of  performance  by  the  plaintiff, 
would  justify  the  denial  of  an  injunction  if  the  claim  for  it 
were  dependent  upon  a  mere  executory  contract  between 
those  parties.  In  dealing  with  municipal  corporations,  parties- 
are  chargeable  with  knowledge  of  their  powers,  as  they  are 
furnished  only  by  statute.  It  ij,  therefore,  not  seen,  upon  the 
facts  of  this  case,  that  the  actions  were  aided  by  any  disability 
of  the  defendant  city  occasioned  by  estoppel  in  pais. 

The  inquiry  which  presents  more  important  considerations 
has  relation  to  the  franchise  granted  to  the  plaintiff,  and  rep- 
resented by  its  charter.  By  it  the  plaintiff  was  given  coi> 
porate  existence  and  vested  with  powers  and  privileges  to 
enable  it  to  exercise  its  functions.  This  incorporeal  heredita- 
ment was  its  property,  and  whatever  other  or  corporeal  prop- 
erty it  had  or  acquired,  having  relation  to  its  legitimate 
powers,  and  for  the  purposes  of  their  exercise,  became,  and 
while  applicable  to  such  purpose  was,  inseparably  united  with 
the  franchise.  The  corporate  rights  and  the  corporeal  means 
of  their  exercise,  therefore,  constitute,  as  it  were,  a  single 
body  consisting  of  property  corporeal  and  incorporeal.  Both 
the  power  and  the  means  of  exercising  it  are  essentially 
united,  and  upon  such  union  is  dependent  the  enjoyment,  as 
well  as  the  practical  value  of  the  franchise.  {Gne  v.  Tide 
Water  Caiial  Co,,  24  How.  [U.  S.]  257 ;  People  v.  O'Brien, 
111  K  Y.  2.) 

When  its  charter  was  granted  it  was  in  contemplation  that 
the  plaintiff  would  be  called  upon  to  assume  its  corporate 
duties  and  exercise  its  powers  in  furnishing  water  to  the  city 
of  Syracuse ;  and  that  for  such  purpose  it  would  take  and 
acquire  the  means  of  doing  so.  And  in  that  behalf  the 
company  did  take,  by  conveyance,  certain  property,  then  in 
use  for  that  service,  and  thereafter  acquired  and  applied  other 
property  to  such  use,  and  for  nearly  forty  years  has  continued 
to  furnish  water  for  the  city  and  its  inhabitants.     So  far  aa 
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appears,  until  the  year  1885,  no  means  of  supply  have  been 
sought  for  otherwise  than  through  the  plaintiff.  Then, 
pursuant  to  the  general  act  authorizing  it  (Laws  1880  chap* 
85)  the  Central  City  Water-Works  Company  was  incopor- 
ated,  and  the  objects  of  its  creation,  as  expressed  in  its  arti- 
cles of  incorporation,  were  "  To  supply  the  city  of  Syracuse 
N.  T.,  and  adjacent  villages,  with  pure  and  wholesome  water 
for  domestic  use,  for  fire  protection  and  other  public  purposes, 
and  for  the  purpose  of  accumulating,  storing,  selling,  furnish- 
ing and  supplying  water  in  said  city  and  adjacent  villages  for 
domestic,  manufacturing,  municipal  and  agricultural  pur- 
poses." Shortly  thereafter  the  Common  Council  of  the  city 
adopted  a  resolution  to  the  effect  that  the  Central  City  Water- 
Works  Company,  subject  to  the  conditions  therein  mentioned, 
were  authorized  to  construct,  maintain,  own  and  operate 
water-works  in  the  city  of  Syracuse  for  the  purpose  of  sup- 
plying it  with  pure  and  wholesome  water  etc.,  specifying  the 
sources  from  which  the  water  should  be  taken,  how  its  quality 
should  be  approved,  the  pressure  which  it  should  have  at  the 
hydrants,  the  number,  character  and  generally  tlie  distribution 
of  the  hydrants  to  be  furnished ;  and  that  on  the  completion 
of  the  works  (which  was  to  be  accomplished  witliin  three 
years  after  acceptance  by  it  of  the  proposition),  the  city  agreed 
to  rent  from  the  company,  for  the  period  of  twenty  years,  the 
right  to  use  the  water  to  be  supplied  by  it  at  five  hundred  and 
twenty  hydrants,  and  such  additional  number  as  might  be 
ordered,  and  to  pay  therefor  at  the  rate  of  fifty  dollars  per 
hydrant  annually.  The  right  was  reserved  to  rescind  the 
grant  on  failure  of  the  company  to  comply  with  its  terms ;  also 
the  right  after  five  years  to  acquire  the  works  and  property  of 
the  company  in  the  manner  there  mentioned.  This  agree- 
ment and  proposition,  and  all  their  terms  expressed  in  the 
resolution,  were  formally  accepted  by  the  defendant  company 
in  April,  1885.  The  purpose  of  these  actions  was  to  prevent 
the  contemplated  agreement  between  the  defendants,  and,  as 
made  between  them,  from  being  carried  into  effect,  upon  the 
ground  and  for  the  alleged  reason  that  the  plaintiff  had  the 
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exclusive  right  or  franchise  to  supply  the  city  and  its  inhab- 
itants with  water.  And  although  the  charter  of  the  plaintiff 
<loe8  not,  in  terms,  declare  such  power  to  be  exclusive  or  deny 
to  the  state  the  right  to  create  a  rival  franchise  in  another,  it  is 
contended  tliat  the  grant  to  the  plaintiff,  in  its  nature, 
necessarily  gave  to  the  plaintiff  the  exclusive  right  to  supply 
the  city  with  water,  because  a  franchise  to  do  so  can  embrace 
no  less  than  the  whole  city  and  the  entire  supply  of  water 
within  its  boundaries,  and,  therefore,  the  proposed  grant  to 
the  defendant  is  an  invasion  of  the  plaintiff's  franchise. 

It  may  be  assumed  that  what  is  embraced  within  the  terms 
of  the  grant  to  the  plaintiff  is  exclusive  in  such  sense  that  it 
cannot  be  covered  by  grant  to  another.  That  is  to  say,  a  grant 
from  the  state  to  a  company  to  construct  and  operate  a  bridge, 
ferry  or  telegraph,  gives  to  it  the  exclusive  right  to  operate 
such  ferry,  bridge  or  telegraph,  and  no  right  can  be  given  or 
taken  to  occupy  the  same  space  as  the  one  so  constructed  or 
operated  under  the  grant.  The  property  in  the  company,  to 
that  exterft  and  for  such  purpose  exclusively,  belongs  to  it,  but 
a  similar  franchise  may  not  infringe  such  riglit  although  it  may 
have  the  effect  to  impair  its  operative  value.  In  such  case  that 
would  be  the  incidental  consequence  of  the  lawful  competi- 
tion and  not  an  invasion  of  the  prior  grant.  {Lehigh  Water 
Co7)ipany^8  Appeal^  102  Penn.  St.  515.)  By  reference  to  the 
plaintiff's  charter,  it  will  be  observed  that  the  provisions 
directly  bearing  upon  the  subject  of  furnishing  water  are  that, 
*'  for  the  purj^ose  of  supplying  the  said  city  of  Syracuse  with 
pure  and  wholesome  water,  said  company  may  purchase,  etc., 
real  estate  necessary  for  the  purpose."  (§  8.)  ''And  said  com- 
pany shall,  when  requested,  furnish  water  to  the  common  coun- 
cil of  the  city  of  Syracuse  for  extinguishing  fires  and  other 
purposes."     (§  16.) 

After  careful  consideratic\.  of  the  able  and  forcible  argu- 
ment of  the  plaintiff's  counsel  on  this  subject,  we  are  unable, 
in  view  of  the  governing  rule  of  construction  in  such  cases, 
to  adopt  its  reasoning  to  the  effect  that  the  language  or  nature 
of  the  grant  is  such  as  to  cut  off  all  competition  in  furnish- 
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ing  water  to  the  city  and  its  inhabitants,  and  to  vest  in  the 
plaintiff  the  exclusive  franchise  in  that  respect. 

The  effect  of  rival  means  for  the  supply  of  water  to  the 
<5ity  upon  the  value  of  the  plaintiff's  franchise,  is  not  properly 
the  subject  of  consideration  upon  this  inquiry,  unless  it  bear 
upon  the  question  of  construction  of  its  charter,  for  which 
purpose  it  does  not  seem  important.  The  plaintiff's  structures 
belong  to  it  exclusively,  and  it  is  its  exclusive  right  to  take 
water  from  its  reservoirs,  convey  it  through  its  mains  and 
pipes  and  to  use  its  apparatus  for  the  distribution  and  supply 
of  water  to  the  city  and  its  inhabitants.  The  franchise  of  the 
plaintiff  and  all  its  property  remain  subject  t6  its  control  and 
management.  By  force  of  the  grant  to  it,  the  plaintiff  took 
and  has  the  right  to  maintain  its  structures,  the  privilege  of 
supplying  all  the  water  the  city  or  its  inhabitants  may  take 
from  it,  but  not  the  right  to  supply  them  with  all  the 
water  they  may  be  permitted  to  use.  It  may  be  that  the 
demand  upon  it  for  supply,  will  be  lessened  by  the  addition 
of  other  means  which  may  be  provided  to  bring  water  into 
the  city. 

The  supply  embraced  within  the  franchise  of  the  plaintiff 
did  not,  by  the  terms  of  the  grant  or  by  necessary  implication, 
shut  out  all  other  means  of  obtaining  supply  there.  And,  in 
view  of  the  demand  of  the  rule  of  construction  before  referred 
to,  such  exclusive  right  in  the  gi'ant  of  a  pul)lic  franchise  can- 
not rest  upon  inference,  presumption  or  doubtful  construction. 
(Chenango  Bridge  Co,  v.  Binghamton  Bridge  Co,,  27  N.  Y.  93 ; 
3  Wall.  75.)  It  would  hardly  be  claimed  that  a  grant  to  a 
ferry  company  of  the  franchise  to  supply  the  means  of  travel 
and  transportation  across  the  East  river,  between  New  York 
and  Brooklyn,  would  confer  the  exclusive  right  on  such  com- 
pany to  control  such  transportation,  by  ferry,  on  that  river 
between  the  two  cities,  although  it  would  have  the  exclusive 
right  to  operate  its  boats  and  enter  its  slips.  Such  exclusive 
right  would  necessarily  result  from  the  nature  of  the  grant  as 
vested  by  it,  because  the  property  and  means  provided  for  the 
Sickels— Vol.  LXXI.     24 
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exercise  of  the  franchise  belong  to  the  grantee,  and  can  be- 
occupied  or  used  by  no  other  party. 

We  are  unable  to  see  the  applicable  force  sought  to  be  given, 
analogously,  to  the  Matter j  etc.,  of  Union  Ferry  Company 
(98  N.  Y.  139)  to  the  question  under  consideration.  There 
the  ferry  company  proceeded  under  the  statute  (Laws  1882, 
chap.  259)  to  increase  the  capacity  of  ferry  slip  accommoda- 
tions on  the  East  river  by  taking,  in  invitum^  land  for  the 
purpose.  The  question  was  whether  that  statute  was  violative 
of  the  provision  of  the  Constitution  prohibiting  the  passage 
of  any  private  or  local  bill  "  granting  to  any  private  corpora- 
tion, association  or  individual  any  exclusive  privilege,  immu- 
nity or  franchise  whatever."  (Art.  3,  §  18.)  It  was  held  that 
the  statute  was  not  within  that  constitutional  prohibition  or 
its  purpose.  And,  among  other  reasons.  Judge  Rapallo,  in 
delivering  the  opinion,  speaking  for  the  whole  court,  said  that 
"  the  exclusiveness  prohibited  is  one  which  is  created  by  the 
the  terms  of  the  grant,  not  that  which  results  from  the  nature 
of  the  property  or  right  granted."  There  all  ferry  companies 
are  lessees  of  the  city  of  New  York,  in  which  the  control  of 
them  is  exclusively  vested.  The  Union  Ferry  Company,  in 
behalf  of  the  city,  as  well  as  for  its  own  beneficial  use  as 
lessee,  instituted  the  proceedings  for  the  additional  slip  at  the 
pier  held  by  it  as  such.  The  right  to  appropriate  this  addition, 
thus  acquired  under  the  statute,  was  exclusively  that  of  the 
city  or  of  its  lessees,  as  such,  of  that  ferry ;  nobody  else  could 
take  it  in  that  manner,  and,  therefore,  the  learned  judge 
remarked  that  "where,  from  the  nature  of  the  case,  it  is 
impossible  that  the  right  or  power  should  be  possessed  or 
employed  by  more  than  one  party,  and  it  is  important  to  the 
public  interest  that  it  should  exist  and  be  exercised  by  some- 
one, the  state  must  necessarily  have  authority  to  select  the 
grantee."  The  inherent  nature  of  the  franchise  to  furnish 
water  to  a  city  and  its  inhabitants  does  not  come  within  that 
proposition.  That  service  is  not  necessarily  confined  to  one, 
nor  is  the  supply  necessarily  dependent  upon  any  single  source 
or  means  of  furnishing  it. 
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The  franchise  to  be  exclusive  must,  therefore,  be  given  by 
the  terms  of  the  grant,  otherwise  it  is  not  a  resnltance  from 
its  nature ;  and  thus  we  are  taken  back  to  the  inquiry,  which 
has  already  received  consideration,  as  to  what  was  granted  by 
the  plaintiflPs  charter.  Nothing  appears  in  the  prior  franchise 
to  supply  water  to  the  village,  and  in  the  authorized  convey- 
ance to  Teall,  to  modify  the  views  above  given  upon  the  subject. 

It  is,  however,  urged  that  the  city  can  avail  itself  of  no 
means,  other  than  through  the  plaintiff,  to  obtain  any  water 
supply  except  by  resuming  and  taking  its  property  and  powers 
in  the  manner  prescribed  in  one  of  the  sections  26  and  29  of 
the  plaintifPs  charter,  to  which  reference  has  already  been 
made.  It  appears  that  those  provisions  were  inserted  in  the 
charter  at  the  suggestion  or  request  of  the  common  council  of 
the  city.  And  that  was  evidently  done  to  enable  it,  in  the 
event  referred  to  in  the  one,  and  on  the  expiration  of  the 
time  mentioned  in  the  other  section,  if  the  interest  of  the  city 
should  reqture  it,  to  take  the  matter  of  its  water  supply  into 
its  own  management  and  control.  It  is  not  seen  that  this  rights 
reserved  to  the  city,  has  any  essential  bearing  upon  the  ques- 
tion of  the  construction  of  the  grant  to  the  plaintiff.  It  sim- 
ply gave  the  city  the  opportunity,  in  the  events  provided,  to 
become  possessed  of  the  property  which  should  constitute  the 
plant  of  the  plaintiff  and  be  applied  to  the  service  of  furnish- 
ing water  to  the  city.  This  right  was  not  made  a  legal  duty, 
upon  the  performance  of  which  was  dependent  the  power  to 
use  means  other  than  through  the  plaintiff  to  obtain  further 
means  of  water  supply  for  the  city.  It  was  a  privilege  merely, 
which  it  might  or  might  not  exercise  at  pleasure.  But  the 
franchise  granted  to  the  plaintiff  and  the  property  united  with 
it,  constitute  its  estate,  and  which  it  holds  subject  to  the 
reserved  right  of  the  city  to  acquire  it  in  the  manner  so  pro- 
vided by  the  charter.  The  defendant  company  has  taken  its 
charter  from  the  state  tlirough  the  general  act  of  the  legisla- 
ture. Its  powers  enable  it  to  enter  into  contract  to  furnish 
water  to  the  city.  The  proposed  contract  does  not,  in  its 
terms,  confer  upon  it  any  exclusive  right  to  supply  water  to 
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the  city.  It,  therefore,  violates  no  right  which  the  plaintiff 
took  by  its  grant  from  the  state ;  and  it  was  within  the  power 
of  both  defendants  to  make  such  a  contract.  (Laws  of  1884, 
chap.  386;  Laws  of  1885,  chap.  26,  §  22,  sub.  2.)  These 
views  lead  to  the  conclusion  that  the  obligation  of  the  contract 
between  the  state  and  the  plaintiff,  represented  by  the  franchise 
granted  to  the  latter,  is  not  and  will  not  be  impaired  by  the 
exercise  by  the  defendant  company,  of  the  privileges  granted 
to  it,  in  the  performance  of  the  proposed  contract  between  the 
two  defendants. 

The  judgments  should  be  affirmed. 

All  concur  except  Follett,  Ch.  J.,  and  Vann,  J.,  not 
sitting,  and  Haight,  J.,  not  voting. 

Judgments  affirmed. 


Sylvester  Cady,  Respondent,  v.  Hiram  W.  Bradshaw, 
Impleaded,  etc..  Appellant. 
# 

The  indorser  of  a  promissory  note  may,  before  maturity,  waive,  either 
verbally  or  in  writing,  demand  and  notice  of  non-payment;  the  waiver 
may  result  from  implication  or  usage,  or  from  any  understanding  between 
the  parties  which  satisfies  the  mind  that  a  waiver  was  intended. 

Before  the  maturity  of  a  note,  defendant  H.,  an  indorser  thereon,  called 
upon  plaintiff,  the  holder,  and  asked  to  have  it  extended  another  year. 
To  this  plaintiff  agreed,  if  H.  would  "  let  his  name  be  on  it  and  let  it  be 
as  it  was,"  to  which  H.  assented.  Held,  that  this  constituted,  in  legal 
effect,  a  waiver  of  demand  and  notice. 

C.  a  Bank  v.  DtU  (5  Hill,  403)  distinguished. 

The  conversation  as  to  renewal  was  testified  to  by  plaintiff.  Defendant  H., 
as  a  witness  in  his  own  behalf,  denied  it.  On  cross-examination  he  was 
asked  and  compelled  to  answer,  under  objection  and  exception,  as  to 
whether  the  maker  of  the  note  had  not  failed  in  business?  EM,  no 
error;  that,  as  bearing  upon  the  credibility  of  H.,  it  was  proper  to  show 
the  extent  of  his  interest. 

(Argued  June  21,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  npon  an  order 
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made  April  17,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  upon  a  promissory  note. 

The  material  facts  are  stated  in  the  opinion. 

John  II.  Camp  for  apj^ellaut.  The  contract  of  indorsement 
is  conditional.  (Story  on  Bills,  §  198.)  Before  the  holder  of 
indorsed  paper  can  charge  an  indorser  he  must  see  that  these  con- 
ditions are  performed,  or  that  the  same  are  waived  by  the  party 
to  be  charged,  or  render  a  sufficient  excuse  for  their  non-per- 
formance. (Story  on  Bills,  §  257.)  A  mere  verbal  agreement, 
which  may  mislead,  but  does  not  purport  to  waive  such  pre- 
sentment, will  not  be  availal)le.  (Story  on  Bills,  §  371 ;  13 
Barb.  167.)  It  was  the  second  indorser's  duty  to  see  that  the 
first  indorser  was  charged.  (18  N.  Y.  327.)  Before  an 
indorser  can  be  bound  by  a  waiver,  his  assent  thereto  must 
l)e  established  by  a  conversation  or  transaction  between  him 
and  the  holder,  which  clearly  indicates  that  purpose  or  intent. 
(fio%8  V.  nurd,  71  N.  Y.  41 ;  Caxjuga  Co,  BL  v.  Dill,  5  Hill, 
405,  406  ;  Osweffo  Bk.  v.  Kiuxwer,  Hill  &  D.  Sup.  122.)  The 
court  erred  in  overruling  defendant's  objection  to  the  question 
asked  the  defendant  Hiram  Bradshaw :  "  Did  your  brother 
fail  in  business  ? "  {Green  v.  Disbrow^  56  X.  Y.  334 ;  Keder 
V.  ScUahury^  33  id.  656.)  It  was  inadmissible,  being  calculated 
to  mislead  the  jury  from  the  true  point  in  issue.  (56  N.  Y.  336.) 

E.  W,  Hamra  for  respondent.  A  waiver  by  the  indorser  of 
negotiable  paper  of  demand  upon  tlie  maker,  and  of  notice 
of  non-payment,  may  be  by  implication  from  his  acts  as  well 
as  by  express  words.  {Sheldon  v.  Ilartoii,  43  X.  Y.  93  ; 
2  Daniel  on  Neg.  Inst.  143.)  The  request  by  the  indorser, 
Hiram  W.  Bradshaw,  of  the  plaintiff,  and  the  holder  of  the 
note  before  the  maturity  thereof,  that  plaintiff  should  wait 
another  year  for  payment  thereof,  and  said  indorser's  agree- 
ment "  that  his  name  should  remain  thereon  as  before,  if  Row- 
land would  consent,  and  interest  should  l)e  paid,"  were  a  suffi- 
cient waiver  of  demand  and  notice  of  maturity,  and  their  omis- 
sion did  not  discharge  the  indorser.     {Cady  v.  Bradshaw^  23 
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Week.  Dig.  559 ;  Parsons  on  Notes  and  Bills,  587  ;  Leonard 
V.  Gray^  10  Wend.  508 ;  Spencer  v.  Harvey^  17  id.  489 ; 
Hunter  v.  Hook^  64  Barb.  475  ;  Leffingwell  v.  WhUe,  1  Johns. 
Cas.  99  ;  Rape  v.  Van  Wagner y  3  N.  Y.  S.  Kep.  167 ;  Pugh 
V.  McCormick^  14  Wall,  [IT.  S.]  361 ;  Reynolds  v.  Douglass^ 
12  Pet.  [U.  S.]  497 ;  2  Daniel  on  Neg.  Inst.  144, 145,  §  1107 ; 
1  Parsons  on  Notes  and  Bills,  392 ;  20  Alb.  L.  Jour.  63  ;  Leary 
y.  MiOer,  61  N.  Y.  489.) 

Pasker,  J.  The  defendant,  Hiram  W.  Bradshaw,  indorsed 
a  promissory  note  made  by  E.  D.  Bradshaw  to  the  order  of 
Reuben  Rowland,  and  indorsed  by  him.  The  note  was  for 
$1,000,  payable  one  year  after  its  date,  which  was  July  11^ 
1882.  It  was  not  paid  when  due,  and  thereafter  this  plaintiff, 
who  became  the  owner  and  holder  thereof  before  maturity, 
commenced  this  action.  The  defendants,  E.  D.  Bradshaw  and 
Reuben  Rowland,  suffered  default.  This  defendant,  in  and  by 
his  answer,  and  upon  the  trial,  contended  that  he  was  not  lia- 
ble as  indorser  upon  the  note,  for  the  reason  that  when  the  note 
became  due  it  was  not  presented  to  the  maker  for  payment, 
and  notice  of  itfi  dishonor  given. 

Upon  the  trial  plaintiff  insisted  that  demand  and  notice  of 
maturity  had  been  waived  by  the  defendant  prior  to  the  date 
whereon  the  note  became  due ;  and  the  plaintiff  testified  to  a 
conversation  which  he  claimed  to  have  had  with  the  defendant, 
which,  it  was  insisted,  constituted,  in  legal  effect,  a  waiver  of 
his  right  to  have  a  demand  for  payment  made,  and  notice  of 
non-payment  thereof  given  to  him.  The  defendant  denied 
having  the  conversation  testified  to  by  the  plaintiff.  In  sub- 
mitting the  question  to  the  jury  the  court  charged  that  if  they 
believ.ed  the  plaintiff's  version  of  what  took  place  between  him 
and  the  defendant,  there  was  a  waiver,  otherwise  not.  The 
jury  found  in  favor  of  the  plaintiff,  and  the  judgment  entered 
thereupon  was  aflSrmed  by  the  General  Term.  In  the  disposi- 
tion of  the  case  then,  by  this  court,  the  facts  most  favorable 
to  the  plaintiff  must  be  deemed  to  have  been  found  in  his 
favor.     The  liability  of  an  indorser  of  a  note  to  pay  it  is 
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made  to  depend  upon  the  implied  condition  that  payment  shall 
be  demanded  of  the  maker  at  maturity,  and,  in  the  event  of 
-default,  that  notice  of  non-payment  shall  be  immediately  given 
to  the  indorser.  These  conditions  are  for  the  benefit  of 
the  indorser,  to  enable  him  to  have  prompt  notice  of  the 
default,  so  that  he  may  immediately  take  steps  to  provide  for 
his  indemnity.  The  indorser  may,  however,  prior  to  maturity, 
waive  the  conditions  of  demand  and  notice  of  non-payment. 
The  waiver  may  be  made  either  verbally  or  in  writing.  It  is 
not  necessary  that  the  waiver  should  be  direct  and  positive. 
It  may  result  from  implication  and  usage,  or  from  any 
understanding  between  the  parties  which  is  of  a  character  to 
satisfy  the  mind  that  a  waiver  is  intended.  (1  Parsons  on  Notes 
and  Bills,  594.)  The  assent  must,  however,  be  clearly  estab- 
lished, and  will  not  be  inferred  from  doubtful  or  equivocal 
acts  or  language.     {Boss  v.  Ilurd,  71  Is.  Y.  14.) 

The  facts  which  are  relied  upon  to  constitute  a  waiver  on 
the  part  of  the  indorser  of  demand  and  notice  of  non-payment, 
and  which  must  be  assumed  by  this  court  to  have  been  found 
in  favor  of  the  plaintiff,  are  as  follows :  Prior  to  the  date  at 
which  the  note  matured  this  defendant  called  upon  the  plaintiff 
and  asked  him  if  he  would  extend  the  note  another  year  if  the 
interest  should  be  paid  up.  He  said  lie  wanted  it  extended 
another  year,  and  Ed  (meaning  the  maker)  would  pay  up  the 
interest.  Plaintiff  responded  that  he  was  willing  if  the  defend- 
ant would  let  his  name  be  on  it,  and  let  it  be  as  it  was. 
Plaintiff  further  asked  the  defendant  if  he  and  Mr.  Rowland 
would  let  their  names  remain  on  the  note.  And  the  defendant 
said  yes,  if  plaintiff  would  let  the  note  stand  just  as  it  was. 
Before  the  maturity  of  the  note  plaintiff  saw  Rowland,  who 
consented  to  the  extension. 

The  question  presented,  therefore,  is  whether  the  facts 
proven  constituted  a  waiver  of  the  indorser's  right  to  a  demand 
of  payment  and  notice  of  non-payment  thereof.  Now,  it  is 
true  that  the  indorser  did  not  say  in  so  many  words,  '^  I  waive 
demand  and  notice  of  non-payment,"  but  when  he  asked  that 
the  time  of  payment  be  extended  a  year,  he,  in  effect,  requested 
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that  no  demand  of  payment  be  made  at  maturity.  That 
request,  coupled  with  his  promise  to  let  his  name  remain  on 
the  note  if  the  time  of  payment  should  be  extended,  must,  we 
think,  be  held  to  constitute,  in  legal  effect,  a  waiver  of  demand 
and  notice  of  non-payment.  (Parsons  on  Notes  and  Bills, 
p.  5>7 ;  Leojiard  v.  Ga/ry^  10  "Wend.  508 ;  Spencer  v.  Harvey y 
17  id.  489 ;  Ilunter  v.  Hook,  64  Barb.  475 :  LeffingweU  v. 
White,  1  Johns.  Cas.  99  ;  Rope  v.  Van  Wagner,  3  N.  Y.  S.  R 
157 ;  Pugh  v.  McCormick,  14  Wall.  [U.  S.]  361 ;  Reynolds 
V.  Douglass,  12  Pet.  [U.  S.]  497;  2  Daniel  on  Neg. 
Instruments,  144,  145.) 

The  case  of  Sheldon  v.  Horton  (43  N.  Y.  93)  seems  to  be 
decisive  of  the  question  presented.  In  that  case  the  holder  of 
the  note  went  to  the  indorser  and  told  him  that  the  maker 
wanted  the  note  to  remain  another  year,  and  asked  him  if  he 
were  willing,  and  he  said  he  was  willing  to  let  it  remain ;  and 
he  took  the  note  and  looked  it  over  and  said  it  was  a  good 
note.  The  court  held  that  the  reply  of  the  indorser  consti- 
tuted a  waiver  of  demand  and  notice  at  maturity,  and  their 
omission  did  not  discharge  the  indorser. 

The  case  of  Cayuga  County  Bank  v.  Dill  (5  Hill,  403), 
pressed  upon  our  attention  by  appellant's  counsel,  we  regard 
as  clearly  distinguishable  from  the  case  under  consideration. 
In  that  case  the  proposition  of  tlie  indorser  was  to  the  effect 
that  the  maker  would  pay  the  note  in  part  and  give  a  renewal 
note  for  the  balance.  No  time  was  asked  in  wliich  to  make 
this  part  payment  and  give  the  renewal  note,  and  no  agree- 
ment was  made  to  extend  the  time  of  payment.  While  in 
the  case  under  review  the  agreement  was  not  only  to  extend 
the  time  of  payment  for  one  year,  but  it  was  also  distinctly 
agreed  that  the  note  should  remain  as  it  was,  with  the  name 
of  the  indorser  thereon. 

The  appellant  calls  our  attention  to  but  one  other  question. 

Against  the  defendant's  objection,  Hiram  Bradshaw  was 
compelled  to  answer  this  question :  "  Q.  Did  your  brother 
fail  in  business?"  An  exception  was  duly  taken,  and  then 
the  defendant  answered  :  "  Yes,  sir."     Now,  it  is  quite  clear 
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that  this  evidence  was  not  of  any  materiality  whatsoever  upon 
the  question  directly  in  issue,  as  to  whether  defendant  waived 
demand  and  notice  at  maturity.  But  that  question  depended 
solely  upon  the  testimony  of  plaintiff  and  defendant,  who 
emphatically  contradicted  each  other.  Now,  it  is  the  rule 
that  the  jury  have  the  right  to  take  into  consideration  the 
extent  of  the  interest  of  a  witness  in  determining  the  measure 
of  credibility  which  ought  to  be  given  to  his  testimony. 
That  rule  would  seem  to  make  it  proper  to  show,  on  crosfr* 
examination,  as  was  done  in  this  case,  that  in  the  event  of 
defeat  the  witness  would  have  to  pay  the  whole  judgment, 
without  any  prospect  of  reimbursement  from  the  maker,  as 
might  otherwise  be  expected.  We  think  the  ruling  of  the 
court  was  not  error. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ^  not  sitting. 

Judgment  affirmed. 


Chables  E.  Pattekson,  as  Eeceiver,  etc.,  Appellant,  v. 

Daniel  Eobinson  et  al.,  Eespondents.  JaS  j^l 

|iTa~ii 
where  a  contract,  made  in  the  name  of  a  corporation  by  its  president,  is     |188  41 

one  the  corporation  has  power  to  authorize  its  president  to  make,  or  to    '^jT^ 

ratify  after  it  has  been  made,  the  burden  is  upon  the  corporation  of  show-     '•» 

ing  that  it  was  not  authorized  or  ratified. 

On  May  1, 1887,  the  8.  W.  mill,  a  manufacturing  corporation,  was  indebted 

to  the  M.  and  M.  Bank  in  the  sum  of  $800,766.    At  that  date  V.,  who 

was  president  both  of  the  bank  and  the  mill  company,  assuming  to  act 

for  both,  entered  into  an  oral  contract  with  R.,  a  trustee  of  the  latter, 

to  the  effect  that  the  amount  then  due  to  the  bank  should  be  treated 

as  "a  dead  or  suspended  debt;"  that  V.,  as  president  of  the  mill 

company,    should    make    drafts    upon    its    treasurer    which,    after 

acceptance  by  him,  should  be  indorsed  by  V.  and  R.  individually, 

and  that  they  should,  individually,  guarantee  other  paper;  that  such 

drafts  and  other  paper  should  be  used  in  carrying  on  the  business  of  the 

mill,  the  proceeds  of  its  manufactures  to  be  applied  in  payment  of  labor 

and  current  expenses,  and  of  such  paper,  and  no  part  thereof,  to  the  old 
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or  suspended  debt  until  all  outstanding  subsequent  claims  were  paid. 
The  business  of  the  mill  was  thereafter  carried  on  under  this  contract; 
the  paper  so  indorsed  and  guaranteed  was  presented  to  and  paid  by  the 
bank,  but,  instead  of  canceling  and  charging  it  to  the  account  of  the  mill 
company  it  was  held  as  a  liability  by  the  bank,  and  the  old  indebtedness 
was  charged  up.  No  notice  of  the  dishonor  of  this  paper  was  given  to 
the  indorsers.  The  bank  failed  in  October,  1878.  At  that  time  the  old 
indebtedness  had  been  all  paid,  and  the  bank  had  in  its  possession  the  paper 
of  the  miU  company  made  since  May  1,  1875,  and  indorsed  by  Y.  and  R 
to  an  amount  $180,861  in  excess  of  its  capital  stock.  In  an  action  against 
the  trustees  of  the  mill  company  to  recover  such  excess  under  the  provision 
of  the  manufacturing  act  (Laws  of  1848,  g  28,  chap.  40),  declaring  that, 
when  the  indebtedness  of  a  corporation,  organized  under  it,  shall  exceed 
its  capital,  the  trustees  assenting  thereto  shall  be  personally  liable  for 
such  excess,  held,  that  the  paper  so  made  by  the  mill  and  i>aid  by  the 
bank  after  May  1, 1875.  was,  as  to  the  defendants,  paid;  and,  therefore, 
no  cause  of  action  was  established  against  them. 
Defendant  R.  was  the  only  one  of  the  defendants  who  wtis  trustee  prior  to 
May  1,  1875,  as  to  him  the  referee  found  that  he  did  not  assent  to  the 
creation  of  the  debt  to  the  bank  existing  at  that  date.  To  this  finding 
there  was  no  exception,  nor  was  there  any  request  to  find  the  converse 
of  such  finding.  It  did  not  appear  that  the  cose  contained  all  of  the 
evidence.  Held,  the  court  must  presume  that  the  finding  was  sustained 
by  the  evidence. 

(Argued  June  20.  1889;  decided  October  8,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  21,  1S88,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  on  the  report  of  a  referee. 

Since  1865  the  " Schaghticoke  Woolen  Mill"  has  been  a 
manufacturing  corporation,  duly  incorporated  under  chapter 
40  of  the  Laws  of  1848,  with  a  capital  stock  of  $250,000.  Its 
affairs  have  been  managed  by  five  trustees.  Daniel  Bobinson 
was  a  trustee  from  its  organization  until  its  &dlure,  in 
Kovember,  1878;  and  James  E.  Pinkham  was  superin- 
tendent of  the  mill  from  18G6  until  its  failure,  and  June 
18,  1878,  he  also  became  a  trustee  and  treasurer  of  the 
corporation,  and  so  remained  until  its  failure.  For  several 
years  before  May  1,  1875,  the  woolen  mill  kept  its  account 
with  the  Merchants  and  Mechanics'  Bank  of  Troy;  and, 
under  mutual  arrangement,  the  bank  paid  the  checks  and 
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commercial  paper  of  the  mill  when  presented,  without  regard 
to  the  state  of  its  bank  account.  When  the  account  showed  a 
balance  to  the  credit  of  the  mill,  the  previously  paid  checks 
would  be  first  charged  to  the  account,  and  after  they  were 
charged  the  oldest  past-due  commercial  paper  was  charged  as 
rapidly  as  it  could  be  without  causing  an  apparent  overdraft. 
Checks  and  paper  paid  when  the  account  was  not  good  were 
carried  by  the  bank  as  cash  items  until  they  were  charged  up. 
May  1,  1875,  the  mill  owed  the  bank  $300,776,  which  was 
$50,776  in  excess  of  its  capital  stock,  and  it  was  owing  other 
creditors  such  sums  that  the  indebtedness  then  exceeded  its 
capital  stock  by  'more  than  $185,000.  At  this  date  D.  Thomas 
Yail  was  the  president,  and  a  director  of  the  bank,  and  the 
president  and  a  trustee  of  the  mill.  On  the  date  last  men- 
tioned, Mr.  Vail,  assuming  to  act  as  president  for  both  corpora- 
tions,  entered  into  the  following  oral  contract  with  Daniel 
Robinson : 

"  That  the  debt  of  the  Schaghticoke  Woolen  Mills,  then 
due  to  the  Merchants  and  Mechanics'  Bank  of  Troy,  should  be 
treated  as  dead  or  suspended  debt ;  that  said  Yail,  as  president 
of  the  woolen  company,  should  make  drafts  on  the  treasurer 
of  said  company,  which,  after  acceptance  by  him,  should  be 
indorsed  by  Yail  and  Eobinson,  individually ;  that  they  should 
also,  individually,  guarantee  otlier  paper  of  said  company 
when  advisable,  which  paper,  so  indorsed  and  guaranteed, 
should  be  used  in  the  purchase  of  wool  for  the  mills  in  manu- 
facturing cloth ;  that  such  wool,  and  the  cloth  manufactured 
therefrom,  should  be  the  property  of  Yail  and  Robinson  until 
the  cloth  was  disposed  of,  and  that  the  proceeds  thereof  should 
be  applied  to  the  payment  of  the  supplies,  labor  and  current 
expenses  of  the  mills  and  of  the  paper  so  indorsed  and  guar- 
anteed ;  and  no  part  of  such  proceeds  were  to  be  appUed  to  the 
payment  of  the  old  or  suspended  debt  held  by  the  bank  until 
all  outstanding  claims  for  such  paper,  supplies,  labor  and  cui^ 
rent  expenses  were  satisfied." 

Between  May  1, 1875,  and  November  1,  1878,  the  business 
of  the  mill  was  carried  on  imder  this  contract,  Yail  and 
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Robinson  indorsing,  for  the  accommodation  of  the  mill,  such 
paper  as  it  made  in  the  course  of  its  business.  This  paper 
was  presented  to  and  paid  by  the  bank ;  but  instead  of  can- 
celing and  charging  it  to  the  account  of  the  mill,  the  bank 
held  the  paper  as  a  liability  against  the  mill.  'No  notice  of 
the  dishonor  of  this  paper  was  given  to  the  indorsers.  After 
May  1,  1875,  the  bank  charged  to  the  account  of  the  mill  its 
current  checks,  but  instead  of  charging  to  its  account  its  com- 
mercial paper  made  and  paid  after  that  date,  it  charged  up  to 
the  account  as  rapidly  as  could  be  done  without  producing  an 
apparent  overdraft,  the  indebtedness  which  had  accrued  prior 
to  May  1,  1875;  so  that  when  the  bank  failed  the  debt 
($300,776)  existing  May  1,  1876,  had  been  wholly  paid,  and 
the  bank  had  in  its  possession  the  commercial  paper  of  the 
mill,  made  and  paid  since  May  1,  1875,  to  the  amount  of 
$419,361,  which  had  been  indorsed  by  Vail  and  Robinson. 
October  31,  1878,  the  bank  failed,  and  November  27,  1878, 
the  plaintiff  was  duly  appointed  its  receiver.  In  November, 
1878,  the  woolen  mill  failed  and  Mr.  Julliard  was  appointed 
its  receiver.  The  receiver  of  the  bank  found  this  commercial 
paper  of  the  mill,  representing  $419,361,  and  January  24, 
1879^  began  this  action  to  recover  of  the  trustees  of  the  mill 
the  sum  by  which  its  indebtedness  exceeded  its  capital  stock, 
upon  the  ground  that  they  were  liable  for  the  excess,  under  the 
twenty-third  section  of  chapter  40,  Laws  1848,  which  provides : 
"  §  23.  If  the  indebtedness  of  any  such  company  shall  at 
any  time  exceed  the  amount  of  its  capital  stock,  the  trustees 
of  such  company  assenting  thereto  shall  be  personally  and  indi- 
vidually liable  for  such  excess  to  the  creditors  of  such  company." 

r 

E.  Ccmntryrncm  for  appellant  The  referee  and  General 
Term  erred  in  holding  that  the  defendant  Robinson  did  not 
assent  to  the  indebtedness  of  the  company  incurred,  in  excess 
of  its  capital  stock,  prior  to  May  1,  1875.  {Clem  v.  State^ 
33  Ind.  431,  432;  In  re  Presion,  119  Mass.  404;  Dayr. 
Caton,  Id.  515,  516 ;  In  re  Kent,  78  K  T.  187 ;  SelUck  v. 
SeUeck,  19  Conn.  505 ;  3  R.  S.  [8th  ed.]  1960,  §  23  ;  ffvdler 
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V.  Goldenj  36  K  Y.  447;  E^olmes  v.  Conlet/j  31  id.  289; 
Ayres  v.  Zawrenee,  59  id.  192,  196 ;  Endlidi  on  Statutes, 
§§  107,  333;  JV^ealy.  Briggs,  12  Ga.  109,  113;  Banks  v. 
Uoddeiij  18  id.  318-335 ;  In  re  Wood,  56  Conn.  87,  96  ;  Laws 
of  1875,  chap.  611,  §  22 ;  In  re  ComweU,  2  Bush.  563,  564.) 
Vail,  as  president  of  the  bank,  had  no  authority  from  the 
directors,  and  no  power  by  virtue  of  his  office,  to  make  the 
agreement  (Morse  on  Banks  [2d  ed.]  146-149,  156,  157; 
Hodges  Case,  22  Gratt  51,  58-61 ;  W.  C.  Bank  v.  F.  Z,  T. 
Co.j  14  Wis.  835;  Bliaa  Case,  65  Cal.  502;  Jackson  Case, 
102  Penn.  269;  Asher  y.  Sutton,  31  Kan.  286;  Olney  y. 
Chadsey,  7  R.  I.  225 ;  Spyker  v.  Sjpenoe,  8  Ala.  333 ;  Bank 
of  U.  S.  V.  Dunnj  6  Pet.  51 ;  TUus  Case,  37  N.  J.  L.  98 ; 
Stokes  Case,  46  id.  237 ;  Browner  v,  Appleby,  1  Sandf.  159  ; 
Hoyt  V.  Thompson,  5  N.  Y.  320 ;  Ehodes  v.  Webb,  24  Minn, 
292;  Clafiin  Case,  25  N.  Y.293;  N.  T.  C.Ins.  Co.  y.N.P. 
Ins.  Co.j  14  id.  85 ;  Murray  v.  Beard,  102  id.  505 ;  U.  S.  v. 
City  Bk.,  21  How.  [U.  S.]  356 ;  Coats  v.  Donndl,  94  N.  Y.  168, 
176 ;  Perkins  Case,  29  id.  554 ;  Ogden  v.  Murray,  39  id.  202, 
204,  205;  Butts  Y.Wood,  37  id.  317;  Coleman  Case,  38  id. 
201 ;  Kdsey  v.  Sargent,  40  Hun,  151 ;  McCuUough  v.  Moss, 
5  Denio,  567.)  The  liability  which  attaclied  to  the  trustees, 
immediately  upon  the  creation  of  the  debt,  attached  to  the 
paper  given  in  payment  of  the  debt  and  followed  the  paper 
wherever  it  went.  {Coming  v.  McCvUough,  1  N".  Y.  55  ; 
PaMerson  v.  Bdbinson,  36  Hun,  626,  627.)  When  the  debt 
exceeds  the  capital  stock,  the  directors  or  trustees  assenting 
to  such  excess  become  personally  Uable,  not  on  account  of  a 
penalty  incurred,  but  because,  under  the  statute,  when  such 
excess  arises  the  trustees  thus  assenting  are  liable  as  con- 
tractors. {Robinson  v.  Smith,  3  Paige,  232;  Coming  v. 
McCuOough,  1  K  Y.  42,  53 ;  AUm  v.  SeweU,  2  Wend.  338 ; 
Ed  parte  Van  Riper,  20  id.  614 ;  Moss  v.  Oakley.  2  Hill,  265, 
269 ;  Barley  v.  Banker,  3  id.  188  ;  Harger  v.  McCvllough, 
2  Den,  119,  123 ;  Patterson  v.  Robinson,  36  Hun,  626  ;  Slee 
v.  Blum£,  20  Johns.  634;  WiZes  v.  Surdam,  64  K  Y.  176; 
Van  Hook  v.  Whitlock,  3  Pai.  409 ;  Ba/nk  of  Poughkeepsi^  v. 
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libotsarij  24  Wend.  479;  Weeks  v.  Zave,  50  K  Y.  858; 
liochsater  v.  Barnes^  26  Barb.  664 ;  Jlitow  v.  McCuUaugk^ 
7  id.  279  ;  Story  v.  Furman,  25  N.  Y.  223.) 

Esek  Cowen  for  respondent.  The  contract  bound  both  the 
bank  and  the  woolen  mill  (96  N.  T.  644.)  Robinson  did 
not  consent  to  the  creation  of  the  debt  upon  which  this  action 
was  brought.     (Zancey  v.  Clark,  64  N.  Y.  209.) 

FoLLETT,  Ch.  J.  The  plaintiff  asserts  that  the  claims, 
amounting  to  $300,776,  held  by  the  bank  against  the  miU  on 
the  1st  day  of  May,  1875,  have  been  fully  and  legally  paid ; 
and  that  between  May  1,  1875,  and  the  date  of  the  failure  of 
the  bank,  a  new  indebtedness,  amounting  to  $419,361,  was 
incurred  by  the  mill  to  the  bank  with  the  assent  of  the 
defendants,  and  that  they  are  liable  to  the  receiver  of  the  bank 
for  the  sums  by  which  the  indebtedness  exceeds  the  capital 
stock  of  the  mill. 

The  referee  found  as  a  fact : 

"  Yin.  That  to  the  creation  of  the  debt  of  the  Schaghticoke 
Woolen  Mills  to  llie  Merchants  and  Mechanics'  Bank  of  Troy, 
existing  on  the  Ist  day  of  May,  1875,  or  to  any  part  thereof, 
the  defendant,  Daniel  Robinson,  did  not  assent." 

As  a  conclusion  of  law :  "  I.  That  neither  of  the  defend- 
ants are  liable  for  any  part  of  the  indebtedness  of  the  Schagh- 
ticoke Woolen  Mills  in  excess  of  its  capital  stock  exising  on 
the  1st  day  of  May,  1875."  The  plaintiff  insists  that  the 
eighth  finding  of  fact  is  without  any  evidence  tending  to  sus- 
tain it,  that  it  is  a  ruling  upon  a  question  of  law,  and  that  the 
referee  erred  in  finding  it,  and  the  General  Term  in  sustain- 
ing it.  If  the  plaintiff's  position  is,  in  fact,  well  taken,  he 
should  have  excepted  to  the  eighth  finding,  pursuant  to  sec- 
tion 993  of  the  Code  of  Civil  Procedure.  {Brush  v.  Zee,  36 
N.  Y.  49,  53 ;  Gidley  v.  Gid^ey,  65  id.  169,  171 ;  Sickles  v. 
Flanagan,  79  id.  224;  Meady.  Smith,  28  Hun,  639.)  But 
no  exception  was  taken  to  this  finding,  nor  was  an  exception 
taken  to  the  conclusion  of  law  above  quoted,  which  seems  to 
be  a  sequence  to  the  finding  of  fact  above  quoted.     Neither 
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did  the  plaintiff  request  the  referee  to  find  the  converse  of 
this  finding  of  fact,  pursuant  to  section  1023  of  the  Code 
of  Civil  Procedure.    It  does  not  appear  that  the  case  con- 
tains all  of  the  evidence  or  all  bearing  upon  the  eighth 
finding;  and  on   such  a  record  this  court  must   presume 
that  the  finding  was  sustained  by  the  evidence.     {Porter 
V.  Sfnith,  107  TSr.  Y.  531 ;  Cox  v.  James,  45  id.  557.)    How- 
ever, it  is  quite  unnecessary  to  determine  whether  Kobinson 
.  assented,  within  the  meaning  of  the  section,  to  the  creation 
of  the  debts  existing  May  1,  1875,  for  the  referee  finds, 
as  a  fact,  that  on  that  date  he  knew  the  amount  of  the  indebt- 
edness then  outstanding,  and,  as  a  conclusion  of  law,  that  he 
ftfiseuted,  within  the  meaning  of  the  section,  to  the  creation  of 
*U  debts  wliich  were  incurred  by  the  mill  after  that  date. 
The  other  defendant,  Pinkhara,  did  not  become  a  trustee  until 
Jnne  18,'  1878,  and  was  without  power  to  assent  or  dissent, 
within  the  meaning  of  the  section,  to  the  creation   of  the 
webts  incurred  before  that  date,  but  he  knew  the  amount  of 
^f2G     indebtedness  outstanding  Juno  18,  1878,  and  assented, 
J^tixia  the  meaning  of   the  section,   to  the  creation  of  all 
el>ti^  which  were  incurred  by  the  mill  after  that  date.     Thus 
^    inability  of  the  defendants  depends  upon  whether  the  com- 
.  ^^^^'^^ial  paper  found  in  the  bank  after  its  failure,  and  amount- 
•     ^^^^19,361,  was  then  an  existing  indebtedness  in  favor  of  the 
^^  *^  and  against  the  defendants.     Had  this  paper  remained 


^^^^^^d^in  the  hands  of  the  person  to  whom  it  was  given,  the 
^^^Jity  of  the  defendants,  as  assenting  trustees  for  the  excess 
^S^^ild  not  have  been  successfully  denied. 

The  referee  does  not  find  whether  the  existence  of  the 
contract  of  May  1, 1875,  was  known  or  unknown  to  the  boards 
of  the  two  corpontions,  nor  is  it  disclosed  by  the  evidence; 
but  it  does  appear  that  the  board  of  directors  of  the  bank  con- 
Bisted  of  four  members,  D.  Thomas  Vail,  a  director  and 
president ;  Charles  R.  Church,  a  director  and  vice-president ; 
Francis  Sims,  a  director  and  cashier.  The  name  of  the  fourth 
director  does  not  appear.  Church  was  a  partner  of  Robinson 
and  an  indorser  on  some  of  the  paper  made  by  the  mill  after 
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May  1,  1875.  The  board  of  trustees  of  the  mill  consisted  of 
five  members,  D.  Thomas  Vail,  a  trustee  and  president ;  Daniel 
Robinson,  a  trustee ;  Chester  Griswold,  a  trustee ;  William 
Howard  Hart,  a  trustee ;  and  Thomas  A.  Knickerbacker,  a  trus- 
tee from  May  1, 1875,  to  June  18, 1878,  when  James  E.  Pink- 
ham  succeeded  Knickerbacker  as  a  trustee,  and  from  that  date 
until  the  failure  of  the  mill  its  trustees  were  Yail,  Robinson, 
Griswold,  Hart  and  Pinkham. 

There  is  no  evidence  that  the  financial  transactions  between 
the  bank  and  mill,  prior  or  subsequent  to  May  1,  1875,  were 
unknown  to  or  disapproved  by  the  board  of  either  corporation, 
and  this  court  will  not,  for  the  purpose  of  reversing  the  judg- 
ment, presume  tliat  the  transactions  were  unauthorized  by  the 
boards.  The  contract  does  not  appear  to  have  been  entered 
into  for  the  personal  benefit  of  Vail  or  Robinson,  but  solely 
for  the  benefit  of  the  then  involved  corporations,  and  there  is 
no  evidence  that  Vail  or  Robinson  profited,  or  sought  to  profit, 
by  the  contract.  The  contract  was  one  which  the  boards  of 
the  corporations  had  power  to  authorize,  their  presidents  to 
make,  or  to  ratify  after  it  had  been  made,  and  the  burden 
was  on  the. plaintiff  to  show  that  the  contract  was  not  author- 
ized or  ratified  by  the  boards.  {Bank  of  Vergennea  v.  Warren, 
7  Hill,  91 ;  GilleU  v.  CampbeU^  1  Denio,  520 ;  Mwell  v. 
Dodge,  33  Barb.  336 ;  Chemical  Nat.  Bank  v.  Kohner^  85 
N.  Y.  189, 193 ;  Smith  v.  EuU  Glass  Co.,  11  O.  B..897,  929 ; 
Lee  V.  Pittsburg  Coal  and  Mining  Cd.,  56  How.  373 ; 
affirmed,  75  N.  Y.,  601 ;  Morawetz  on  Corp.  [2d  ed.]  §§  336, 
538,  593.)  The  plaintiff  failed  to  rebut  the  presumption  that 
the  contract  was  entered  into  or  ratified  by  the  authority  of 
the  boards  of  the  corporations,  and  it  must  be  held  to  be  bind- 
ing on  both.  Under  it  the  commercial  paper  made  by  the 
mill  and  paid  by  the  bank  after  May  5,  1875,  was,  as  to  these 
defendants,  paid,  and  no  cause  of  action  was  established  against 
them  under  the  twenty-third  section  in  respect  to  it. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Pabkeb,  J,,  not  sitting. 

Judgment  affirmed. 
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Henby  H.  Hall,  Eespondent,  v.  Joseph  Stevens,  et  aL, 
Survivors,  etc.,  Appellants. 

Plaintiff  contracted  to  sell  defendants  certain  cattle,  to  be  paid  for  on 
delivery.  At  the  time  of  delivery  plaintiff  asked  to  be  paid  in  currency, 
to  which  defendants  agreed.  The  cattle  were  then  weighed  and  taken 
possession  of  by  defendants;  it  was  then  after  banking  hours,  and 
they,  not  succeeding  in  procuring  the  currency,  gave  to  plaintiff  a  bank 
draft  for  the  amount,  which  he  received.  The  next  morning  he  left  the 
draft  at  a  bank  "for  collection,"  but  received  some  money  on  it,  and  was 
credited  with  the  balance;  three  days  after  it  was  protested  for  non-pay- 
ment. The  drawer  bank  was  insolvent  when  the  draft  was  issued,  which 
fact  was  unknown  to  defendants  when  they  delivered  it  to  plaintiff;  its 
credit  was  good,  and  on  that  day  and  the  three  following  days  defend- 
ants deposited  large  amounts  with  it.  In  an  action  to  recover  the  pur- 
chase-price of  the  cattle,  plaintiff  testified  that  he  supposed  the  draft 
was  good  when  he  took  it,  otherwise  he  would  not  have  taken  it.  He  made 
a  memorandum  of  the  transaction  as  follows:  ''Received  $1,8 1 1.25  in 
draft."  Plaintiff's  counsel  asked  to  go  to  the  jury  "upon  the  question 
whether  or  not  the  plaintiff  received  the  draft  in  payment  for  the  cattle 
delivered."  The  court  refused  this  request,  and  directed  a  verdict  for 
defendants.  Hdd,  no  error ;  that  the  presumption  was  the  draft  was  taken 
in  payment,  and  the  burden  of  proving  the  contrary  rested  upon  plaintiff; 
and  that  the  plaintiff  had  failed  to  meet  the  burden  so  cast  upon  him. 

B  items  the  presumption  that  a  bank  draft  was  received  in  payment  is 
stronger  than  in  the  case  of  a  note,  check  or  draft  of  an  individual. 

HaU  V.  Stevens  (40  Hun,  678)  reversed. 
(Argued  June  20,  1889;  decided  October  8, 1889.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  fifth  judicial  department,  made  the  first  Tuesday 
in  June,  1886,  which  granted  a  motion  made  by  the  plaintiff 
for  a  new  trial. 

This  was  an  action  to  recorer  a  balance  of  the  purchase- 
price  alleged  to  be  due  to  the  plaintiff  upon  the  sale  of  certain 
cattle  by  him  to  the  defendant  at  an  agreed  price  per  pound. 
The  answer,  after  admitting  the  sale  and  delivery,  denied  that 
there  was  any  balance  due  to  the  plaintiff  on  account  thereof 
and  pleaded  payment  in  full. 

On  the  4th  of  April,  1882,  the  plaintiff,  a  farmer  residing 
near  Fredonia,  agreed  to  sell  to  the  defendants,  who  were 
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dealers  in  live  stock  at  Buffalo,  tliirtj-«ix  head  of  cattle  and 
to  deliver  seventeen  thereof  on  die  tenth  of  that  month,  and 
the  remainder  on  the  first  of  May  following.  The  cattle  were 
to  be  weighed  upon  their  arrival  in  Buffalo,  and  the  plaintiff 
was  to  receive  six  and  one-fourth  cents  a  pound  for  the  first 
delivery  and  six  cents  per  pound  for  the  second.  On  the 
tenth  of  April,  at  half  past  two  in  the  afternoon,  the  plaintiff 
arrived  with  the  seventeen  cattle,  as  agreed,  and  before  they 
were  weighed  asked  Mr  Burroughs,  the  agent  of  the  defend- 
ants '^  How  it  would  be  about  the  pay  for  the  cattle,"  and  on 
being  asked  what  he  wanted  replied  that  he  wanted  the  cur- 
rency. Mr.  Burroughs  then  said  that  he  would  step  into  the 
office  and  tell  them  so  that  they  would  have  it  ready.  There- 
upon he  went  to  the  office  and  soon  came  out  stating  that  he 
Iiad  arranged  that  all  right.  The  plaintiff  asked  liim  if  it 
would  not  be  too  late  for  them  to  get  to  the  bank  before  it 
would  close,  and  was  told  that  the  defendants  had  arrange- 
ments with  the  bank  to  do  business  after  banking  hours,  so  that 
it  would  be  all  right.  The  cattle  were  then  weighed,  and  as 
they  left  the  scales  were  taken  possession  of  by  agents  of  the 
defendants.  Thereupon  the  plaintiff  and  Mr.  Burroughs 
went  to  the  office  and  computed  the  amount  that  the  cattle 
came  to,  which  they  agreed  in  making  $1,311.25. 

Burroughs  then  said  to  a  clerk  in  the  office :  "  I  suppose 
Mr.  Hall  would  like  his  currency  now,  as  he  wants  to  get 
home  as  soon  as  he  can,"  and  the  clerk  replied  that  he  did  not 
know  how  it  would  be  about  getting  the  currency,  and  asked 
if  a  draft  would  not  answer.  The  plaintiff  said  that  perhaps 
a  draft  might  answer,  but  that  he  would  prefer  the  currency, 
as  he  wanted  to  use  it  when  he  got  home,  and  was  then  told 
that  they  would  do  the  best  they  could  for  him.  Nothing 
further  was  said,  but  the  plaintiff  waited  for  nearly  two  hoars 
until  the  return  of  a  messenger  from  the  bank,  which  was 
three  miles  distant,  when  Mr.  Burroughs  handed  him  a  draft, 
saying :  "  That  makes  you  all  right"  The  plaintiff  said  they 
had  not  indorsed  it,  but  was  told  that  it  was  payable  to  his 
order  and  was  all  right  as  it  was.    He  said,  "  I  suppose  you 
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could  not  get  the  currency."  Nothing  farther  was  said  and 
the  plaintiff  at  once  started  for  home,  taking  the  draft  with 
him.  The  next  morning  he  indorsed  it  and  left  it  at  a  bank 
in  Fredonia  "  for  collection,"  but  received  some  money  on  it 
and  was  credited  with  the  balance.  The  drawee  refused  to 
pay  it,  and  on  April  thirteenth  it  was  duly  protested  for  non- 
payment.    The  following  is  a  copy  of  the  draft : 

"  [Duplicate  uncollected.] 
"THE  FIRST  NATIONAL  BANK. 
"$1,311.25.  Buffalo,  N.  Y.,  Aj}rU  10,  1882. 

"  Pay  to  the  order  of  H.  H.  Hall,  thirteen  hundred  eleven 
and  AV  doUars.  ^y.  B.  BOGEET, 

^'Assistant  Cashier. 
"  To  Thb  Fourth  National  Bank,  New  York." 

The  First  National  Bank  of  Buffalo  was  insolvent  at  the 
time  this  draft  was  issued,  but  neither  of  the  parties  knew  of 
the  fact  when  it  was  delivered  to  the  plaintiff.  On  the  tenth 
of  April  its  credit  was  still  good,  and  so  continued  for  some 
days  thereafter.  On  that  day  the  defendants  deposited 
$36,000  in  said  bank  and  on  the  three  days  following,  $28,000, 
$10,600  and  $1,638.84,  respectively.  On  the  trial  the  plaint- 
iff testified  that  he  supposed  the  draft  to  be  good  when 
he  took  it,  and  that  he  would  not  have  taken  it  if  he  had  had 
any  doubt  about  its  being  good.  Before  the  commencement 
of  the  action  the  plaintiff  tendered  the  draft  to  the  defend- 
ants and  demanded  that  they  pay  him  the  money. 

At  the  close  of  the  evidence  for  the  plaintiff,  the  defend- 
ants having  offered  no  testimony,  his  counsel  asked  to  go  to 
the  jury  "upon  the  question  whether  or  not  the  plaintiff 
received  the  draft  in  payment  for  the  cattle  delivered  to  him  " 
as  well  as  upon  several  other  questions.  The  court  refused 
to  send  the  case  to  the  jury,  and  directed  a  verdict  for  the 
defendants.  Exceptions  were  ordered  to  be  heard  at  first 
instance  at  General  Term, 

Further  facts  appear  in  the  opinion. 
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Addbert  Moot  for  appellants.  This  appeal  is  well  taken  and 
brings  up  a  question  of  law.  {Met.  Nat.  Bk.  v.  Sirrett,  97 
N.  Y.  320-325 ;  O'Brien  v.  JoneSj  91  id  193 ;  Wohlfakrt  v. 
Beckerty  92  id  490.)  The  court  was  correct  in  directing  a  ver- 
dict for  the  defendant,  and  the  General  Term  erred  in  granting 
plaintiff  a  new  trial  upon  his  exception  to  the  court's  refusal 
to  leave  the  question  to  the  jury  of  whether  plaintiff  did  or 
did  not  receive  this  draft  in  payment  for  his  cattle.  {Tcbey 
V.  Barb^  5  Johns.  68 ;  Whiff)eck  v.  Van  Neaa^  11  id.  410 ;  CHbeon 
V.  Tobey^  46  N.  Y.  637.)  Plaintiff  cannot  recover,  because 
the  onus  was  upon  him  to  show  that  he  did  not  take  the  draft 
in  payment,  for  the  reason  that  the  delivery  of  the  cattle  and 
delivery  of  the  draft  were  simultaneous  acts.  {McDonald  v. 
Hewitt,  15  Johns.  349 ;  Mount  v.  Lyon,  49  N.  Y.  552 ;  Whtt- 
lech  V.  Van  Nesa^  11  Johns.  411 ;  Hardin  v.  Kretsinger^  17  id. 
293 ;  1  Duer,  388 ;  Breed  v.  Cook,  17  Johns.  242;  46  N.  Y. 
637;  SJiaw  v.  B.  L.  Ins.  Co.,  69  id.  286;  2  Daniel  on  Neg. 
Inst.  [3d.  ed.]  §  1264;  Dwigkt  v.  G.  L.  Ine.  Co.,  103  N.  Y. 
358,  359.)  The  bank  having  been  in  good  credit  when  this 
draft  was  issued,  its  subsequent  failure  and  demonstrated 
insolvency  are  immaterial.  {Boberts  v.  Fisher,  43  N.  Y.  159 ; 
Gibson  v.  Tobey,  46  id.  637.) 

John  S.  Lambert,  for  respondent.  The  evidence  tends  to 
show  that  the  draft  was  not  agreed  by  the  parties  to  be  taken 
in  payment  for  the  cattle,  and  this  was  a  question  for  the  jury 
to  determine.  {Bagley  v.  Rowe,  105  N.  Y.  179.)  The  pre- 
sumption that  the  draft  was  taken  in  performance  of  the 
obligations  imposed  by  the  contract,  and,  therefore,  in  pay- 
ment for  cattle,  may  be  rebutted  or  destroyed  by  the  declarar 
tions  and  acts  of  the  parties,  or  the  circumstances  of  the  case. 
{Osborne  v.  Gantz,  60  N.  Y.  541  Smith  v.  Lyons,  5  id.  41 ; 
WhitbeckY.  Fa7iir<?««,9  Johns.310.)  It  was  for  the  jury  to  draw 
the  inferences,  looking  at  all  the  circumstances  surrounding 
the  transaction  and  the  declarations  and  admissions  of  the 
parties,  and  determine,  as  matter  of  fact,  whether  the  parties 
intended  the  draft  to  be  received  in  payment  or  not  for  the 
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cattle.  {Smith  v.  Lyona^  5  IS.  Y.  41 ;  Hamlet  v.  Linneman^ 
48  id.  399 ;  Da/rneU  v.  Morehouse,  45  id.  69 ;  TiUan  v.  Ter- 
viiUiger,  56  id.  276;  Blant  v.  Gahbler,  77  id  461;  Parker 
V.  Baxter,  86  id.  593 ;  Gihaon  v.  Tobey,  53  Barb.  195.)  In 
paying  and  receiving  the  draft,  both  parties  acted  upon  the 
assumption  and  belief  that  certain  facts  existed  which  did  not. 
It  was  a  mutual  mistake,  and  the  contract  based  upon  it  can 
be  rescinded  by  the  party  injured.  In  the  absence  of  a  special 
contract  it  is  not  payment.  {Rdberte  v.  Msher,  43  N.  Y.  159 ; 
Johnson  V.  Weed,  9  Johns.  311 ;  O.  Bank  v.  lAgMbody,  13 
Wend.  112.)  When  it  appears  that  the  drawee  has  no  funds 
to  pay  the  draft,  demand  of  payment  is  excused,  and  whether 
or  not  the  parties  had  made  a  mutual  mistake  should  have 
been  submitted  to  the  jury.  (  Whiting  v.  Ba/nk  of  Rochester, 
77  N.  Y.  363.)  By  force  of  the  contract  of  sale  at  the  time 
of  the  payment  of  the  $100,  the  parties  having  fully  identified 
the  property,  the  title  passed  to  the  defendants,  and  an  indebt- 
edness arose  which  could  only  be  discharged  by  payment  in 
money,  or  its  equivalent.  {Groat  v,  QUes,  51  N.  Y.  431 ; 
Burrows  v.  Whitaker,  71  id.  291 ;  Kein  v.  Tvjipery  52  id. 
550 ;  Bobetis  v.  Fisher,  43  id.  159.) 

Vann,  J.  The  drawer  of  the  draft  in  question,  although 
insolvent  at  the  time  of  deUvery  to  the  plaintiff,  continued  its 
business  of  banking  in  the  usual  way  with  unimpaired  credit 
for  several  days  thereafter.  As  the  loss  had  not  occurred 
when  the  plaintiff  accepted  the  draft  and  both  parties  acted  in 
good  faith,  believing  the  bank  to  be  solvent,  the  fact  that  it 
was  actually  insolvent  has  no  bearing  upon  the  question  pre- 
sented by  this  appeal.  {Lighibody  v.  'Ontario  Bamk,  11 
Wend.  9;  affirmed  evib  nom^  Ontario  BamJc  v.  Lightbody, 
13  id.  101.)  As  was  said  by  Chancellor  Walwokth  for 
the  Court  of  Errors  in  that  case :  "It  is  a  maxim  of  the 
law  that  the  loss  is  to  him  who  was  the  owner  at  the  time  such 
loss  happened,  if  both  parties  were  ignorant  of  the  loss  at  the 
time  of  making  their  contract." 

If  it  had  been  a  part  of  the  original  agreement  between  the 
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parties  that  the  plaintiff  should  take  a  draft  in  payment 
for  his  cattle,  that  would  have  been  conclusive  and  would  have 
left  no  question  for  discussion.  But  at  the  time  of  the  sale 
nothing  was  said  upon  the  subject,  and,  in  the  absence  of  an 
express  agreement,  the  paities  are  presumed  to  have  intended 
that  payment  was  to  be  made  in  cash.  As,  however,  upon  the 
delivery  of  the  cattle  the  plaintiff  accepted  a  bank  draft  pay- 
able to  his  own  order  for  the  precise  amount  then  due  him, 
the  question  arises  whether,  under  all  the  circumstances,  the 
contract  was  impliedly  modified  and  the  draft  taken  in  payment. 
Although  there  was  no  conflict  in  the  evidence,  the  plaintiff 
claims  that  it  was  susceptible  of  different  inferences,  and  thus 
raised  a  question  of  fact  which  the  trial  court  erroneously 
refused  to  submit  to  the  jury.  This  is  the  only  ground  of 
eiTor  alleged,  and  in  considering  it,  it  is  important  to  first 
determine  upon  whom  the  burden  of  proof  rested.  The 
plaintiff  having  proved  the  sale  and  delivery  of  the  cattle  and 
the  acceptance  by  him  of  a  draft  growing  out  of  the  transaction 
itself,  but  neither  signed  nor  indorsed  by  the  defendants,  who 
was  required  to  show  whether  the  draft  was  taken  as  payment 
or  as  security  ?  The  answer  to  this  question  depends  upon 
whether  the  draft  was  taken  for  a  present  or  a  precedent  debt. 
If  it  was  for  the  former,  the  presumption  is  that  it  was  agreed 
to  betaken  in  payment,  and  the  burden  of  proving  the  contrary 
rested  upon  the  plaintiff ;  while  if  it  was  for  the  latter,  the  pre- 
sumption is  that  it  was  not  taken  as  payment,  and  the  antts  of 
establishing  that  it  was  so  taken  rested  upon  the  defendants, 
{If^od  V.  Murray^  13  N.  Y.  Wl\Whia>eck  v.  Van  Ness,  11 
Johns.  409.)  It  is  evident  that  the  plaintiff  did  not  intend  to 
give  credit,  because  there  was  nothing  said  about  it ;  it  was  con- 
trary to  custom,  and  upon  arriving  with  the  cattle  in  readiness 
for  delivery,  his  first  inquiry  was  "  How  it  would  be  about  the 
pay."  The  answer  and  the  acts  of  the  defendants'  agent  show 
that  they  expected  to  pay  upon  delivery.  The  business  was 
conducted  as  cash  sales  usually  are  when  bulky  articles  are  the 
subject  of  the  transaction,  and  a  little  time  must  necessarily 
intervene  between  delivery  and  payment.    The  delivery  of 
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property,  not  handed  from  hand  to  hand,  cannot  well  be  pre- 
cisely simnltaneous  with  the  payment  therefor.  This  is 
especially  true  when  animals,  sold  by  the  pound,  are  delivered 
and  they  have  to  be  driven  upon  the  scales  and  weighed,  and 
the  amount  of  the  purchase  computed  before  payment  can  be 
made.  Under  such  circumstances,  payment  and  delivery  can 
only  be  practically,  for  they  cannot  be  actually,  concurrent. 
As  soon  as  the  cattle  had  left  the  scales  the  plaintiff  and  the 
representative  of  defendants  went  to  the  office  and  each,  in 
computing  the  amount  paid,  reached  the  same  result.  In  the 
conversation  that  followed,  it  was  assumed  that  payment  was 
to  be  immediate.  No  request  was  made  for  time.  The  sub- 
ject was  not  even  mentioned.  The  difference,  if  it  may  be 
so  termed,  which  arose,  related  not  to  the  time,  but  to  the 
method  of  payment.  During  the  delay  of  an  hour  or  more, 
that  ensued  while  the  messenger  was  gone  to  the  bank,  the 
plaintiff  waited  upon  the  premises  in  readiness  to  receive  pay- 
ment on  his  return.  When  he  returned  the  matter  was  at 
once  adjusted.  Thus  it  appears  that  neither  by  word  nor  act 
did  the  one  party  indicate  an  intention  to  give  time,  or  the 
other  even  a  desire  for  time.  There  was  not  an  absolute  or 
unconditional  delivery.  The  parting  with  possession  by  the 
plaintiff  was  upon  the  impUed  understanding,  necessarily  aris- 
ing from  the  circumstances,  that  the  delivery  was  not  to  be 
deemed  complete  until  payment  was  arrranged.  Both  delivery 
and  payment  were  parts  of  the  same  transaction  and  were 
practically  simultaneous.  If  authority  is  necessary  upon  a 
point  so  clear,  the  case  of  Gibson  v.  Tobey  (46  N".  Y.  637)  may 
be  relied  upon  as  analogous.  The  remarks  of  the  chief  judge, 
in  delivering  tlie  opinion  on  pages  641  and  642,  are  almost  as 
applicable  to  the  case  in  hand,  in  this  as  well  as  in  other 
respects,  as  to  the  case  then  under  consideration  by  the  court. 
The  presumption  of  law,  therefore,  was  that  the  plaintiff 
accepted  the  draft  of  the  First  National  Bank  of  Buffalo  in 
payment  and  satisfaction  of  his  demand  for  the  cattle,  and 
the  burden  ^f  proof  was  upon  him  to  meet  this  presumption 
by  showing  that  it  was  not  thus  received.    Such  presumption 
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is  conclusive  nnlesfi,  as  said  by  the  court  in  the  case  last  cited 
(page  641),  "the  contrary  be  expressly  proved."  By  what 
evidence  does  the  plaintiff  claim  to  have  rebutted  this 
presumption  ? 

Prior  to  the  weighing  of  the  cattle  it  is  evident  from  their 
conversation  that  both  parties  expected  payment  to  be  made 
in  currency.  By  the  time  the  weighing  was  finished  and  the 
purchase-price  computed  the  bank  had  closed;  and  when 
defendants'  agent  asked  the  plaintiff  if  a  draft  would  not 
answer  his  purpose  he  replied  that  perhaps  a  draft  might 
answer,  but  he  would  prefer  the  currency  as  he  wanted  to  use 
it  when  he  got  home.  Instead  of  refusing  to  take  a  draft, 
which  was  clearly  his  right,  he  intimated  that  he  would  accept 
one.  He  made  no  objection  to  a  draft,  as  such,  but  expressed 
a  preference  for  the  currency  as  he  wanted  it  for  present  use. 
He  did  not  say  that  a  draft  was  not  as  good  or  as  safe  as  the 
currency,  but  based  his  preference  upon  his  own  convenience. 
When  he  was  told  by  the  defendants  that  they  would  do  the 
best  they  could  for  him,  h&  made  no  reply,  although  if  he 
intended  to  refuse  a  draft,  that  was  the  natural  thne  to  say  so 
before  they  sent  three  miles  to  the  bank.  While  the  clerk  was 
gone  he  had  time  to  think  it  over ;  and  when  the  draft  was 
finally  handed  to  him  with  the  remark "  That  makes 
you  all  right,"  it  was  incumbent  upon  him,  if  he  intended  to 
accept  the  draft  either  as  security,  or  in  case  it  should  be  paid, 
or  upon  any  other  condition,  to  then  say  so.  He  said  nothing 
upon  the  subject,  but  looking  at  it  said  that  they  had  not 
indorsed  it.  Thus  it  appears  that  his  attention  was  directed 
to  the  point  that  if  he  accepted  the  draft,  as  it  was  not 
indorsed  by  the  defendants,  that  they  did  not  intend  to  be 
responsible  if  it  was  not  paid.  {Breed  v.  Cook^  15  Johns.  241.) 
In  response  to  his  remark  that  it  was  not  indorsed,  he  was  told 
that  it  was  payable  to  his  order  and  did  not  need  to  be  indorsed 
but  was  all  right  as  it  was.  He  then  said :  "  I  suppose  you 
could  not  get  the  currency,"  and  thus  the  conversation  ended. 
He  took  the  draft  and  went  home  and  used  it.  Upon  the 
trial  he  testified  that  if  he  had  had  any  doubt  about  its  being 
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good  he  would  not  have  taken  it.  Why  not,  if  he  understood 
that  the  defendants  were  to  be  responsible  if  the  draft  was 
not  paid,  as  it  would  be  so  much  additional  security? 
Whether  the  draft  was  accepted  as  payment  or  not  depends 
upon  the  intention  of  the  parties  to  the  transaction.  That 
intent  is  to  be  gathered  from  their  acts  and  declarations. 
With  what  intent,  according  to  what  was  said  and  done,  did 
the  plaintiff  receive  the  draft  ?  By  what  word  or  act  did  he 
indicate  an  intention  to  accept  the  draft  for  any  purpose  other 
than  that  which  the  law  imputes  to  him  on  the  face  of  the 
matter? 

The  plaintiff  also  testified  that  he  had  used  drafts  of  this 
character  before  in  his  business  as  a  wool  buyer ,  and  that  in 
a  memorandum  made  by  him  of  this  transaction  under  the 
date  when  it  occurred,  after  stating  the  weight  of  the  steers 
and  other  facts,  he  made  the  following  entry :  "  Received 
$1,311.25  in  draft  on  New  York  from  McDonough,  Stevens  & 
Dunning."  The  memorandum  contained  the  computation 
showing  that  the  cattle  came  to  that  sum,  but  it  did  not  state 
with  what  intent  or  for  what  purpose  he  received  the  draft, 
leaving  it  to  be  plainly  inferred  that  he  received  it  with  no 
special  or  unusual  intent  or  purpose,  but  as  he  would  currency, 
and  in  the  place  of  currency. 

We  think  that  the  plaintiff  failed  to  meet  the  burden  of 
proof  cast  upon  him  by  the  conceded  facts  of  the  case.  As 
said  by  the  court  in  Gibson  v.  Tohet/  {mjpra^  643) :  "  If  the 
plaintiff  had  not  intended  to  have  received  the  draft  in  pay- 
ment, he  would  have  said  so,  or  required  an  i  ndorsement." 
And  in  Whiiheck  v.  Van  Ness  {sitpra^  414),  "it  was  made 
payable  to  the  plaintiff  himself,  and  the  defendants,  by  not 
indorsing  it,  or  guaranteeing  the  payment,  clearly  declined 
pledging  their  own  responsibility." 

Bank  drafts  have  come  to  be  an  important  medium  in  the 

transaction  of  business,  especially  where  large  payments  are 

made.     They  are  regarded  as  safe  and  convenient.     Under  the 

improved  systems  of  banking  that  now  prevail,  the  confidence 
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reposed  in  such  drafts  is  very  great.  The  presumption,  there- 
fore, that  a  draft  of  this  character  was  received  in  payment 
is  stronger  than  in  the  case  of  a  note,  check  or  draft  of  a 
private  individual. 

Wliile  the  rule  is  undoubted  that  questions  of  intent  are  for 
the  jury  even  when  the  facts  are  undisputed,  still  where  the 
intent  is  undisclosed,  proof  must  be  given  of  acts  or  words 
from  which  the  inference  may  fairly  be  drawn  that  such  intent 
existed.  No  such  evidence  appears  in  the  record  now  before 
us.  All  that  was  said  and  done  in  connection  with  the 
delivery  and  acceptance  of  the  draft  is  quite  as  consistent 
with  an  intent  to  accept  it  in  payment  as  with  the  opposite 
intent.  The  evidence  does  not  admit  of  conflicting  inferences 
relating  to  the  point  in  question.  Moreover,  the  rule  is  "  not 
whether  there  is  literally  no  evidence,  but  whether  there  is 
any  upon  which  a  jury  can  properly  proceed  to  find  a  verdict 
for  the  party  producing  it,  upon  whom  the  onv^  of  proof 
rests."     {Improvement  Co.  v.  Mufisariy  li  Wall.  442.) 

"  If  the  proof  of  a  fact  is  so  preponderating  that  a  verdict 
against  it  would  be  set  aside  by  the  court  as  contrary  to  the 
evidence,  then  it  is  the  duty  of  the  court  to  direct  a  verdict." 
{Dwight  V.  Oerm^nia  Life  Lis.  Co.^  103  N.  Y.  341,  358.) 

We  think  that  the  trial  court  was  right  in  directing  a  ver- 
dict for  the  defendants  and  that  the  order  appealed  from 
should  be  reversed  and  judgment  ordered  for  the  defendant*? 
on  the  verdict,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting, 
and  Potter,  J.,  dissenting. 

Ordered  accordingly. 
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Sherman   Kingsbury,  Appellant,  v.  The   Bradstreet        jne^iiTi 
Company,  Respondent  '2L^ao8( 

In  an  action  against  a  mercantile  agency  for  libel,  it  appeared  that  defend, 
ant  published  and  sent  to  its  subscribers  a  circular  wherein  was  plaintiff's 
name,  he  being  engaged  in  business  as  a  grocer,  and  opposite  the  name  two 
stars.  Defendant's  superintendent,  called  as  witness  for  plaintiff,  testified 
that  the  two  stars  meant  nothing  more  than  that  the  reader  should  look 
to  the  margin  of  the  sheet  for  explanation.  At  the  bottom  of  the  page 
there  were  two  stars,  and  these  words:  **  For  explanation  please  call  at  our 
office."  Held,  that  a  verdict  for  defendant  was  properly  directed;  that 
the  words  and  character  of  the  circular,  standing  by  themselves,  were 
incapable  of  a  defamatory  meaning;  and  that,  in  the  absence  of  aver- 
ments and  proof  of  facts  showing  that  they  had  a  latent  meaning  of 
that  character,  there  was  no  question  of  fact  for  the  jury. 

Reported  below,  85  Hun,  212. 

(Argued  June  24,  1889;  decided  October  8,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  January,  1885,  which 
denied  a  motion  for  a  new  trial  and  directed  judgment  for  the 
defendant  upon  a  verdict  rendered  under  direction  of  the 
court. 

The  plaintiff  alleged  in  his  complaint  that  he  was  a  com- 
mission and  grocery  merchant,  doing  a  large  business  and 
enj6ying  good  credit  as  a  business  man,  when  the  defendant, 
a  corporation,  engaged  in  conducting  a  mercantile  agency, 
maliciously  published,  printed  and  circulated  among  its 
customers  a  circular  containing  the  following  false  and 
defamatory  matter,  referring  to  the  plaintiff :  "  Canandaigua, 
Kingsbury,  Sherman,  6ro.** ; "  that  the  defendant  thereby 
meant  that  its  customers  should  understand  that  he  ^^  in  some 
way  or  manner  had  become  financially  embarrassed  in  his 
business,  and  that  his  credit  and  good  name  as  a  merchant  had 
become  affected  or  impaired,  and  especially  *  *  *  that 
he  had  failed  in  business,  or  had  made  a  general  assignment 
for  the  benefit  of  his  creditors  ; "  that  his  business  depended 
on  his  good  reputation  and  credit ;  that  he  had  not  failed  nor 
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made  an  assignment,  and  that  by  means  of  the  premises  he 
was  injured  in  his  reputation,  good  name  and  credit. 

The  defendant  in  its  answer  admitted  its  corporate  character, 
the  nature  of  its  business,  and  that  it  did  pubUsh,  print  and 
send  to  its  subscribers  in  certain  counties,  but  to  no  one  else, 
a  circular  known  as  its  "  Sheet  of  Changes  and  Corrections," 
wherein,  referring  to  the  plaintiff,  occurred  the  alleged  libelous 
matter  set  forth  in  the  complaint,  but  it  denied  that  such 
publication  was  falsely  or  maliciously  made,  or  that  it  thereby 
intended  to  do  any  injury  to  the  plaintiff. 

The  answer  also  contained  a  general  denial  of  allegations 
not  admitted,  and  alleged  that  said  publication  was  sent  in 
confidence  to  subscribers  only,  pursuant  to  written  contra«ts 
with  them  requiring  the  defendant  to  seek  for  and  furnish 
any  report  of  change  in  the  financial  standing  or  otherwise  of 
merchants ;  that  at  the  bottom  of  said  circular  was  an  explana- 
tion of  what  the  characters  in  question  meant,  in  these  words : 
"  ♦*  For  explanation  please  call  at  our  office ; "  that  all 
the  meaning  that  it  intended  to  convey  to  its  subscribers, 
or  that  they  understood  it  to  convey,  was,  that  it  had  certain 
confidential  information  concerning  the  plaintiff,  whi(h  it 
would,  confidentially  and  by  word  of  mouth,  convey  to  such 
of  them  as  were-  directly  interested  in  him,  providing  they 
would  call  at  its  oflice  and  make  personal  inquiry  therefor. 

The  publication  in  question,  as  read  in  evidence  upon  .the 
trial,  was  headed:  ''Improved  Mercantile  Agency.  The 
Bradstreet  Company,  Proprietors.  Sheet  of  Changes  and 
Corrections.  Rochester,  November  12,  lvS81.  This  informa- 
tion is  furnished  you  in  confidence,  for  your  exclusive  use 
and  benefit,  and  subject  t»  the  conditions  of  your  subscription 
to  our  agency."  Then  followed  various  lists  of  names  of  per- 
sons, with  their  residences  and  business  appended,  classified 
by  states,  and  opposite  each  name  were  certain  figures  or 
characters.  Those  under  the  head  of  "•  New  York  "  were  as 
follows : 
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*' Middleport James,  Ed Gro 88  $166  46 

Morton's  Comers. .  Schroedor,  H.  N G.  8 44  00 

Lockport Lambert,  Jno Flour,  etc . .  *• 

Buffalo Beach,  E.  W.  &  L Printer 88  142  00 

•*      Taylor,  Rlch'd Hotel 60  00 

Canandaigua Kingsbury,  Sherman. .  Gro ** 

Skidmore,  Thomas. . . .  B.  <&  S *•  " 

At  the  bottom  of  the  page  upon  which  the  foregoing  appeared 
was  the  following :  "  **  For  explanation  please  call  at  our 
office." 

The  superintendent  of  the  defendant  was  called  as  a  witness 
for  the  plaintiff  and  testified  that  the  two  stars,  as  used  in  said 
circular,  simply  meant  that  the  reader  should  refer  to  the 
margin  of  the  sheet  for  explanation ;  that  it  meant  nothing 
more  than  this,  and  that  it  did  not  mean  anything  good  or  bad 
with  reference  to  the  plaintiffs  financial  reputation.  It 
appeared  that  about  three  hundred  copies  of  the  circular  were 
issued  and  that  they  were  sent  to  all  subscribers  in  the  district, 
whether  they  were  interested  in  the  financial  condition  of  the 
plaintiflf  or  not. 

At  the  close  of  the  evidence,  no  testimony  having  been 
offered  by  the  defendant,  the  counsel  for  the  plaintiff  asked 
the  court  to  submit  the  following  questions  to  the  jury: 
"  1.  Whether  or  not  the  publication  of  the  circular  of  Novem- 
ber 12  would  not  be  understood  unfavorably  to  the  plaintiff, 
j>er  se,  among  persons  not  interested  in  the  plaintiff  and  not 
called  for  by  the  customers  of  the  defendant.  2.  Whether 
the  plaintiff  had  not  sustained  damages  under  the  evidence." 
The  court  refused  said  application  and  directed  a  verdict  for 
the  defendant. 

Henry  M.  Fidd  for  appellant.  The  name  and  business  of 
appellant  being  peculiarly  his  own  private  property,  the 
respondent  had  no  right  to  voluntarily  print  and  circulate  any 
pubUcation  of  or  concerning  his  name  or  business.  {Pollard 
V.  Lyon,  91  U.  S.  225 ;  Sanderson  v.  CaMweU,  45  N.  Y.  398 ; 
Olgers'  Laws  of  libel  and  Slander,  78 ;  Townsend  on  Slander, 
§§  14«,  148,  188;  Greenleaf  on  Evidence,  §§  254,  256,  420; 
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Whittaker  v.  Bradley,  16  E.  C.  L.  310.)  The  circular  or 
"  daily  sheet "  in  question  was  a  direct  attack  upon  the  name 
and  business  of  the  plaintiff  and  appellant,  and  hence  was  a 
libel  per  se,  A  libel  jp^  %e  is  always  presumed  to  be  libelous 
and  some  damages  implied.  {Bryamv.  ColXins,  111  N.  T. 
143,  150.)  A  libel  can  be  made  of  signs  or  symbols,  or  even 
by  interrogation  points,  and  thus  injure  a  man  in  his  good 
name  and  reputation.  (Flood's  Law  of  Libel  and  Slander,  51 
122 ;  Holt  on  Libel,  244 ;  Watchler  v.  Queiiger,  29  N.  Y.  547.) 
This  circular  was  not  a  privileged  communication,  and  plaint- 
iff was  entitled  to  recover,  in  this  action,  for  all  damages  he 
sustained  by  the  unlawful  publication  thereof.  {Taylor  v. 
Church,  8  N.  Y.  452 ;  Sunderlifi  v.  Bradstreet,  46  id.  188  ; 
KJmch  V.  Colby,  id.  427,  433 ;  Lewie  v.  Chapman,  16  id. 
369 ;  King  v.  Patterson,  49  N.  J.  417 ;  Bradetnit  Co.  v. 
Oia,  Alb.  L.  Jour.  March  16,  1889;  Cooley  on  Torts,  217; 
Williams  v.  Smith,  22  Q.  B.  Div.  134;  Townsend  on  Libel, 
§  282 ;  Flowes  v.  Bowen,  30  N".  Y.  20 ;  Benjamin  v.  JoneSy 
94  id.  51 ;  Lathrop  v.  Hyde^  25  Wend.  148 ;  Hunt  v.  Bennett, 
19  id.  73;  Salomon  v.  Lawson,  8  Q.  B.  823;  Bryam  v. 
Collins,  111  N.  Y.  144.)  The  plaintiff  and  appellant  had  a 
right  to  show  that  the  "**"  had  a  meaning  which  would 
injuriously  affect  his  name  and  business.  ( I  Vatclder  v.  Qu^nger, 
29  N.  Y.  547;  Sanderson  v.  Caldwell,  45  id.  398  ;  2  GreenL 
on  Ev.  §  417;  Salomon  v.  Lawson,  8  Q.  B.  Div.  823 ;  Hem- 
mings  v.  Gassan,  El.,  Bl.  &  El.  446.) 

John  H,  Bird'  for  respondent.  Courts  now  take  judicial 
notice  of  the  nature  of  the  business  and  office  of  mercantile 
agencies.  {E.  C,  and  B,  Co,  v.  Avery,  83  N.  Y.  31.)  Tlie 
matter  complained  of  being  unambiguous,  it  was  the  exclusive 
province  of  the  court  to  determine  its  construction  and  to  say 
whether  or  not,  upon  its  face,  it  was  actionable  per  se, 
{Matthews  v.  Beach,  5  Sandf .  256 ;  Green  v.  Telfair,  20  Barb. 
11 ;  Fry  v.  Bennett,  5  Sandf.  54 ;  McCurly  v.  Rob,  20  Johns. 
351 ;  Kerry.  Force,  3  Cranch,  8.)  The  defendant  had  a  legal 
right  to  impart,  without  malice,  to  an  interested,  inquiring 
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creditor  or  party  any  information  it  might  have  touching  the 
plaintiff.  {Orrmby  v.  Douglass^  37  N.  Y.  477 ;  t^iinderlin  v. 
Bradstreety  46  id.  188.) 

Yann,  J.  The  circular  in  question,  on  its  face,  is  not  a 
libel  upon  the  plaintiff.  It  cannot  be  presumed  from  the 
nature  of  the  words  used,  and  it  has  not  been  proved  as  a 
consequence  directly  resulting  from  their  use,  that  the  reputa- 
tion of  the  plaintiff  has  been  injured  either  as  a  man  or  as  a 
merchant.  When  construed  according  to  their  natural  mean- 
ing they  are  innocent  and  harmless ;  and,  as  thus  construed, 
they  were  not  shown  to  be  false.  The  use  of  characters  in 
the  body  of  the  page  to  direct  the  attention  of  the  reader  to 
the  margin  or  bottom  thereof  is  common  in  many  publica- 
tions, and  of  itself  can  excite  neither  suspicion  nor  surprise. 
The  plaintiff  proved  that  such  was  the  sole  intention  of  the 
defendant  in  making  use  of  the  double  stars  in  the  publicsr 
tion  complained  of.  The  only  innuendo  alleged  by  the  plaint- 
iff states  simply  what  the  defendant  meant,  not  what  its 
subscribers  or  the  public  understood.  There  is  no  apparent 
ambiguity  as  to  the  meaning  or  application  of  the  words. 
Without  proof  of  extrinsic  fa<;ts,  the  language  of  the  publi- 
cation, including  the  characters  used,  is  capable  of  an  innocent 
construction  only.  Standing  by  themselves  they  are  incapable 
of  a  defamatory  meaning.  If  there  was  a  latent  injurious 
meaning  arising  from  facts  known  both  to  the  defendant  and 
its  subscribers,  which  would  reasonably  lead  the  latter  to 
understand  the  words  in  a  secondary  and  defamatory  sense,  it 
was  neither  alleged  nor  proved.  Words  not  libelous  per  se  may 
l)ecome  so  from  the  connection  in  which  they  are  used,  or  the 
circumstances  under  which  they  are  published.  The  situation 
and  surroundings  of  the  most  innocent  expression  may  make 
it  libelous,  but  they  must  be  distinctly  alleged  and  proved. 
The  mere  position  in  a  newspaper  of  an  advertisement  appar- 
ently inoffensive,  but  surrounded  by  suggestive  items,  may 
make  it  a  question  for  the  jury  whether  it  is  libelous  or  not. 
(Zier  V.  Ilofflin,  33  Minn.  60.) 
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Words  are  to  be  construed  in  the  light  of  their  surroundings, 
and,  although  harmless  upon  their  face,  if  found  in  bad  com- 
pany, may,  from  that  circumstance,  be  determined  to  have  an 
injurious  meaning.  It  becomes  a  question  for  the  jury  if  there 
is  any  evidence  of  such  extrinsic  facts  to  be  submitted  to  them. 
(  Williams  v.  Smith,  L.  E.  [22  Q.  B.  Div.]  134 ;  Olgers'  Libel 
and  Slander,  113.) 

The  notification  sheet  in  question  contained  many  names, 
each  with  figures  or  characters  printed  opposite.  If  it 
had  appeared  that  those  figures  and  characters  were  parts 
of  a  cypher,  understood  or  capable  of  being  understood 
by  the  subscribers  through  a  key  furnished  by  the 
defendant,  and  that  in  each  case,  or  even  in  many  cases,  they 
indicated  that  the  person  against  whose  name  they  stood  had 
failed  in  business,  or  was  preparing  to  fail,  or  was  financially 
embarrassed,  a  case  would  have  been  presented  for  our  determ- 
ination quite  different  in  its  legal  aspects  from  the  one  now 
under  consideration.  {£^7*he?*  v.  Dun^  12  Fed.  Rep.  526,  532 ; 
Woodling  v.  Knickerbocker^  31  Minn.  268;  Shepheard  v. 
WhiUaher^  L.  E.,  10  C.  P.  502 ;  Capital  and  Counties  Bank 
V.  Henty  L.  E.  [5  C.  P.  D.]  514;  Rn^l  v.  Taindl,  29 
W.  E.  172.) 

This  appeal  must  be  decided  upon  what  was  alleged  and 
proved  by  the  plaintiff,  and  not  upon  what  might  have  been 
alleged  and  proved.  On  the  record  as  presented,  we  tliink 
that  it  was  the  duty  of  the  learned  justice  who  presided  at  the 
Circuit  to  direct  a  verdict  for  the  defendant.  We  have 
examined  the  exceptions  relating  to  evidence,  but  in  the  light 
of  the  suggestions  already  made,  it  is  obvious  that  none  of 
them  were  well  taken. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 
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Chaslbs  T.  Woodruff,  Appellant,  v.  The  Bbadstbeet 
Company,  Bespondent. 

Defendant,  a  mercantile  agency,  published  a  statement  to  the  effect  that  a 
judgment  for  94,000  had  been  rendered  against  plaintiff,  who  was  engaged 
in  a  manufacturing  business,  which  statement  was  untrue.  In  an  action 
for  libel,  Add,  that  the  words  were  not,  in  themselves,  libelous  as  an 
imputation  against  the  soundness  of  plaintiff's  financifd  condition,  and 
as  there  was  no  ambiguity  or  uncertainty  about  their  import,  the  ques- 
tion as  to  whether  they  were  libelous  was  not  one  for  the  jury,  but  one 
of  law  for  the  court;  and  that,  therefore,  the  complaint  was  properly 
dismissed. 

It  teema  that,  upon  averment  and  proof  of  special  damages  resulting  from 
such  a  false  publication,  an  action  would  be  sustainable. 

WiUiamB  v.  amith  (L.  R.,  22  Q.  B.  Div.  184);  King  v.  Palterwn  (49  N.  J.  L. 
417)  disthiguished. 

Reported  below,  85  Hun,  16. 

(Argued  June  25,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  Gteueral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  at  the  October  term,  1884,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  an  order  dismissing  the 
complaint  on  trial 

The  action  was  brought  for  alleged  libel  founded  upon  the 
publication  by  the  defendant  of  the  following : 

"  Watbbtown. —  Robinson,  J.  S.,  printer,  binder  and  mfr., 
woolens.     Judgment  v.  him  and  C.  T.  Woodruff  $4  M." 

Upon  the  complaint  and  opening,  the  complaint  was  dismissed. 

The  substance  of  the  complaint  and  the  opening  is  stated  in 
the  opinion. 

Hannibal  Smith  for  appellant.  If  the  publication  of  the 
fact  of  the  recovery  of  a  judgment  of  $4,000  against  the 
plaintiff  in  itself  tended  to  the  injury  of  the  plaintiff's  credit, 
it  was  libelous  per  se.  (Olgers  on  Libel  and  Slander,  78 ; 
Starkie  on  Slander  and  libel,  §  117 ;  Whittingtmi  v.  Glad- 
win^ 2  C.  &  P.  64 ;  Mott  v:  Comstock^  7  Cow.  654 ;  Sewall  v. 
CatUn,  3  Wend.  292 ;  STupheard  v.  Whitaker,  10  C.  P.  502 ; 
SioKELs  —Vol.  LXXI.     28 
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14  Moak,  896 ;  Sanderson  v.  Caldwdl,  45  N .  Y.  398,  405 ; 
King  V.  FaUerson,  49  N.  J.  L  417 ;  60  Am.  Rep.  622 ;  36  Alb. 
L.  J.  226.)  The  court  fibould  have  left  it  to  the  jury  to  say 
whether  the  words  tended  to  the  injury  of  the  plaintiflPs 
credit,  and  the  amount  of  injury  upon  the  proof  of  the  circum- 
stances of  the  case,  on  the  ground  that  the  words  upon  such 
finding  were  actionable  per  se.  {Lewis  v.  Chapman^  16 
N.  Y.  371 ;  Caisley  v.  Bradstreet  Co.^  3  Montreal  Eep.  83 ;. 
Erher  v.  Dun,  12  Fed.  Rep.  536 ;  31  Eng.  Rep.  .111,  112; 
Shepheard  v.  Whitaker,  Eng.  R.,  14  Moak's  Notes,  396 ;  Patch 
V.  Tribune  Asm.^  88  Hun,  868 ;  Williams  y.  Smith,  22  Q.  B. 
Div.  134 ;  Alb.  L.  J.,  March  30,  1889 ;  39  id.  247 ;  31  id.  83 ; 
King  v.  Patterson,  49  N.  J.  L.  417 ;  60  Am.  Rep.  22 ; 
Samuels  v.  E,  M.  Assn.,  9  Hun,  294;  75  K  Y.  604;  Baylis 
V.  Lawrence,  11  A.  &  El.  920 ;  39  Eng.  C.  L.  270 ;  Harwood 
V.  Keech,^  Hun,  388;  Ryan  v.  ColUns,  \\\  N.  Y.  143; 
21  K  W.  Rep.  862;  33  Minn.  66.)  The  publication  being 
general  and  not  made  specifically  to  one  asking  for  informa- 
tion and  interested,  express  malice  need  not  be  proved,  and  the 
communication  is  not  privileged.  {Sunderlin  v.  Bradstreet, 
46  N.  Y.  188 ;  King  v.  Patterson,  49  N.  J.  L.  417  ;  60  Am. 
Rep.  22 ;  36  Alb.  L.  J.  226.) 

John  II.  -fft>6?  for  respondent.  Courts  will  take  judicial  notice 
of  the  business  of  mercantile  agencies.  (83  N.  Y.  31 ;  37  id.  477 ; 
46  id.  188.)  The  words  and  figures  complained  of  being  unam- 
biguous, it  was  the  exclusive  province  of  the  court  to  determ- 
ine their  construction  and  to  say  whether  or  not,  upon  their 
face,  they  are  actionable  per  se,  {Matthews  v.  Beach,  5  Sandf . 
256 ;  Green  v.  Telfair,  20  Barb.  11 ;  Fry  v.  BenneU,  5  Sandf. 
54 ;  Mc  Curly  y.  Bob,  20  Johns.  351 ;  Kerr  v.  Force,  3  Cranch 
C.  C.  8;  Townsend  on  Slander  and  Libel,  §§  146-148; 
2  Greenl.  Ev.  §§  254,  256,  420 ;  Newbold  v.  Bradstreet,  57 
Md.  52-54.)  General  damages  are  only  recoverable  where  the 
words  are  actionable  per  se.  (22  Md.  399,  416 ;  Johnson  v. 
Robertson,  8  Porter,  486 ;  Bassel  v.  Elmx)re,  65  Barb.  627.) 
The  language  not  being  actionable  per  se,  special  damage 
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most  be  alleged.  Unless  specially  alleged  damages  cannot  be 
proven.  (Squier  v.  GotUd^  14  Wend.  159 ;  Strang  v.  White- 
headj  12  id.  64 ;  Johnson  v.  Robertson^  8  Porter,  486 ;  Basset 
V.  Elmore^  65  Barb.  627;  1  Chitty's  PI.  386;  Tobias  v.. 
Earlandy  4  Wend.  537.) 

Bbadlet,  J.  The  question  presented  is  whether,  ia 
any  view  which  can  be  taken  of  the  publication^  the  words. 
there  used  were  libelous  per  se.  The  plaintiff  was  engaged 
in  the  business  of  manufacturing  and  selling  brick  in  the 
city  of  Watertown.  It  must  be  assumed  that  at  the  time 
of  the  publication  he  was  in  good  financial  and  business 
standing,  and  that  the  publication  as  to  him  was  false. 
His  reputation  in  that  respect  was  his  property,  and  he  had 
the  right  to  its  protection  against  defamation.  And 
any  published  imputation  against  him  in  that  relation, 
which  could  be  so  construed  as  to  import  insolvency 
or  a  condition  of  financial  embarrassment,  would  be  ground 
for  an  action,  because  it  is  the  policy  of  the  law  to  afford  pro- 
tection to  the  credit  of  merchants  and  traders,  for  reasons 
which  it  is  now  unnecessary  to  repeat .  The  plaintiff  came 
within  that  class,  and  his  reputation  in  relation  to  his  business, 
as  such,  was  entitled  to  such  protection.  {Mott  v.  Comstocky 
7  Cow.  654;  SewM  v.  Cailin,  3  Wend.  291 ;  Ostrcm  v. 
Calhinsy  5  id.  263 ;  Cwrpmter  v.  Dennis,  3  Sandf .  305.)  The 
plaintiff  has  not  sought  to  support  this  action  by  any  charge 
of  special  damages,  but  rests  it  solely  upon  the  ground  that 
the  law  will  imply  that  damages  have  been  the  consequence  of 
the  publication.  The  inquiry,  therefore,  is,  whether  the 
statement  that  a  judgment  for  $4,000  had  been  recovered 
against  the  plaintiff  was  an  imputation  against  his  financial 
credit  or  pecuniary  responsibility. 

This  must  depend  solely  upon  the  import  which  may  be 
given  to  the  words  ia  their  relation  to  him  in  that  respect, 
without  the  aid  of  any  extrinsic  circumstances  to  give  them 
any  otlier  or  different  construction  or  import  than  the  same 
words  would  have  if  published  of  and  concerning  any  person 
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within  the  class  before  mentioned.  The  proposition,  therefore, 
is,  whether  to  publish  of  a  merchant  or  trader  that  a  judgment 
has  been  recovered  against  him,  is  the  employment  of  words 
in  themselves  libelous  or  slanderous  as  an  imputation  against 
the  soundness  of  his  financial  condition.  There  is  no  ambiguity 
or  uncertainty  about  the  import  of  the  words  in  question. 
It  is  when  words  spoken  or  published  are  ambiguous  in  their 
import,  or  may  permit,  in  their  construction,  connection  or 
appUcation,  a  doubtful  or  more  than  one  interpretation,  and 
in  some  sense  may  be  defamatory,  that  the  question  whether 
they  are  such  is  for  the  jury.  {Lewis  v.  Chapman^  16  N.  Y. 
369 ;  Sanderson  v.  Caldwell^  45  id.  398.)  In  the  present  case 
there  was  no  occasion  for  such  inquiry.  The  question  in  that 
respect  was  one  of  law  for  the  court.  {Matthews  v.  Beach  ^ 
5  Sandf.  256 ;  Gre&n  v.  Telfair,  20  Barb.  11 ;  Hunt  v.  Ben- 
nett,  19  N.  Y.  173, 177 ;  Pittock  v.  O'iT^'Z,  63  Penn.  St.  253.) 
It  must  be  taken  as  true,  as  alleged  in  the  complaint  and 
stated  in  the  opening,  that  the  organization  of  the  defendant 
was  for  the  purpose  of  ascertaining  and  reporting  the  financial 
standing  and  ability  of  merchants,  traders  and  other  business 
men  throughout  the  country,  and  that  such  reports  were  from 
time  to  time  issued  and  sent  to  its  subscribers.  It  is,  there- 
fore, argued  that  the  purpose  of  this  report  was  to  affect  or 
impair  the  credit  of  the  plaintiff,  and  that  such  must  be  pre- 
sumed to  have  been  its  effect.  The  circumstances  under 
which  a  publication  is  made  concerning  a  party,  and  the  con- 
nection or  association  given  to  it  by  other  matter  pubUshed 
with  it,  may  tend  to  characterize  the  words  used  so  as  to  give 
to  them  an  import  productive  of  an  imputation  which  other- 
wise they  could  not  have.  This  was  illustrated  in  the  case  of 
Zier  V.  Uq^in  (33  Minn.  66;  53  Am.  R.  9);  Shepheard  v. 
Whitah&r  (L.  R.,  10  C.  P.  502;  14  Moak,  395);  Erher 
V.  Dun  (12  Fed.  R.  526).  In  cases  erf  that  character  there 
may  be  a  question  for  the  jury  to  determine  in  view  of  the 
situation  and  relation,  so  represented,  and  upon  their  finding 
may  be  dependent  the  question  whether  the  words  used  are 
libelous. 
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In  the  case  at  bar  there  is  nothing  except  the  import  of  the 
words  themselves  to  characterize  their  purpose  or  effect,  other 
than  the  fact  that  the  business  of  the  defendant  was  to  furnish 
information  of  the  pecuniary  condition  of  persons  whose  voca- 
tions were  such  as  to  be  likely  to  render  business  credit  desira- 
ble. It  is  not  seen  that  the  character  of  the  enterprise  in 
which  the  defendant  was  engaged  gave  to  the  mere  statement 
of  what  purported  to  be  a  fact,  anything  more  than  it  expressed 
or  fairly  implied.  The  meaning  of  words  in  an  action  of 
slander  or  libel,  cannot  be  extended  by  innuendo  beyond  their 
import,  aided,  as  they  may  be,  by  extrinsic  facts  with  which 
they  are  connected.  Its  use  or  purpose  is  to  explain  the 
application  of  words  by  connection  with  such  facts  and  cir- 
cumstances as  are  alleged.  There  are  none  alleged  here  which 
will  justify  the  inference  that  the  publication  issued  by  the 
defendant  carried  with  it  any  meaning  essentially  different 
than  it  would  have  taken  from  any  otlier  source.  The  fact 
that  its  apparent  authenticity  may  have  been  greater  is  not 
important.  The  information  sought  to  be  given  by  the  report 
was  that  a  judgment  had  been  recovered  against  the  plaintiff 
for  the  amount,  and,  as  the  consequence,  he  was  charged  by 
it  with  hability  to  that  extent.  That  was  what  the  defendant's 
subscribers  were  permitted,  from  its  report,  to  understand  had 
occurred.  It  might  or  might  not  make  inquiry,  preliminarily 
to  further  credit,  desirable.  That  might  depend  upon  the 
known  or  unknown  pecuniary  ability  of  the  party.  In  its 
relation  to  parties  generally  such  would  be  the  uncertainty  of 
its  effect.  And  it  is  the  rule  in  its  general  application  and 
effect,  as  to  aU  persons  in  the  class  before  referred  to,  that  is 
now  under  consideration,  because  the  publication  of  such  a 
statement  when  untrue  is  libelous  per  se  in  all  such  cases  or 
in  none.  The  fact  that  in  some  cases  it  might  result  in  the 
denial  of  credit,  and  otherwise  be  injurious  to  a  party  repre- 
sented to  be  charged  with  liability  by  judgment,  does  not 
necessarily  require  the  conclusion,  as  matter  of  law,  that  the 
publication  was  in  itself  defamatory. 

But  in  such  case  the  party  would  be  entitled  to  his  remedy, 
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supported  by  special  damages  alleged  as  the  consequence  of 
the  false  publication. 

The  recovery  of  a  judgment  does  not  necessarily  import 
conceded  default  in  payment  of  a  debt.  It  is  a  matter  of 
frequent  observation  that  controversies,  arising  apparently  out 
of  an  honest  difference  of  opinion,  go  into  the  courts  for 
determination.  Litigation  also  not  infrequently  comes  from 
causes  in  which  is  involved  no  personal  credit  or  default. 
There  is  nothing  in  the  defendant's  report  to  indicate  that  the 
judgment  was  produced  by  any  cause  prejudicial  to  the  credit 
of  the  plaintiff,  and  there  is  no  presumption  in  that  respect 
upon  the  subject  in  aid  of  the  action.  There  was  nothing  for 
the  consideration  of  the  jury  bearing  upon  the  question 
whether  the  publication  was  libelous ;  and  we  think  the  trial 
court  properly  held,  as  matter  of  law,  that  it  was  not  such  jr>^/'  se. 

The  plaintiff,  therefore,  was  not  entitled  to  recover  general 
damages ;  and  as  no  special  damages  were  alleged,  there  was 
no  question  for  the  jury  upon  that  subject.  {Newhold  v. 
Bradstreet  &  Son,  57  Md.  3S ;  40  Am.  K.  426.) 

The  cases  cited  by  the  plaintiff's  counsel  have  been  examined, 
and  none  of  them  seem  to  support  his  contention.  In  Williams 
V.  Smith  (L.  R,  22  Q.  B.  Div.  134 ;  39  Alb.  Law  J.  247)  the 
publication  in  the  Hatters'  Gazette,  London,  for  December, 
1887,  was  to  the  effect  that  a  judgment  recovered  against  the 
plaintiff  (who  was  a  hatter)  on  the  tliirteenth  day  of  October 
previous,  remained  unpaid.  This  appeared  under  headings  and 
in  a  column  known  as  a  "  black  list."  The  judgment  was 
recovered  as  stated,  and  had  been  paid.  It  was  held  that  the 
place  where  the  words  were  located  in  the  Gazette  and  the 
inference  which  was  permitted  by  their  use,  that  the  judg- 
ment remained  unpaid  (thus  indicating  the  plaintiff's  default), 
justified  the  interpretation  given  by  the  jury,  which  rendered 
the  publication  libelous.  That  case  is  distinguishable  from 
the  present  one  by  reasons  which  may  support  that  recovery 
without  aiding  the  plaintiff  in  this  action. 

In  King  v.  Patterson  (49  N.  J.  L.  417 ;  60  Am.  R.  622 ; 
8  Cent.  Rep.  357 ;  36  Alb.  L.  Jour.  226)  the  alleged  libel  was 
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the  publication  of  a  statement  to  the  effect,  as  construed,  tliat 
the  plaintiff,  who  was  engaged  in  the  clothing  business,  had 
put  a  chattel  mortgage  on  her  stock  of  goods.  The  case,  as 
reported,  indicates  that  special  damages  were  alleged  and 
proved  ;  and,  so  far  as  it  there  appears,  the  main  ground  of 
.defense,  upon  the  law,  was  that  the  publication  was  privileged. 
That  was  the  only  question  considered  on  review.  By  a 
divided  court  it  was  held  not  privileged.  Upon  that  proposi- 
tion the  views  of  the  court  in  Sunderlin  v.  Bradatreet  (46 
N.  Y.  188)  were  adopted. 

The  distinction,  in  principle,  between  the  King  case  and  the 
present  one,  as  well  in  the  character  of  the  report  as  in  that 
of  the  damages  alleged,  is  obvious.  There  the  purport  of  the 
publication  was  that  the  plaintiff  had  mortgaged  her  stock  of 
goods  to  secure  an  existing  debt,  and  thus  placed  herself  in  a 
situation  liable  to  result  in  embarrassment,  by  means  of  the 
opportunity  furnished  by  giving  the  mortgage  to  interrupt 
and  break  up  her  business.  In  such  case  an  inference  might 
be  permitted  that  she  would  not  place  herself  in  that  situation 
without  an  existing  necessity  for  the  protection  of  her  busi- 
ness arising  out  of  inability  to  pay.  In  that  respect  that  case 
is  distinguishable  from  Newhold  v.  Bradstreet  {supra). 

The  additional  cases  cited  do  not  seem  to  require  any  special 
attention  or  comment  here. 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  not  sitting. 

Judgment  affirmed. 
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GEosaE  H.  Paine,  Appellant,  v.  The  Trustees  and  Inhab- 
itants OF  THE  Village  of  Delhi,  Respondent 

Plaintiff  is  the  owner  of  a  lot  abutting  on  one  of  defendant's  streets.  On 
an  adjoining  lot  is  a  sewer  running  from  the  street  through  which  sur- 
face water  collected  in  the  gutters  of  the  street  is  conveyed  away.  Over 
the  entrance  to  the  sewer  in  the  gutter  defendant  has  placed  an  iron 
grate  through  which  the  water  enters  the  sewer.  In  times  of  unusual 
storms  or  floods,  leaves  and  other  materials  gather  upon  the  grate  and 
obstruct  the  passage  of  the  water,  which  overflows  the  sidewalk  on  to 
the  plaintiff's  premises.  In  an  action  to  restrain  defendant  from  obstruct- 
ing the  water  by  means  of  the  grate,  it  appeared  that,  in  case  it  should 
be  removed,  it  would  leave  an  open  hole  into  the  sewer  which  would 
endanger  the  safety  of  the  traveling  public.  Held,  that  the  action  was 
not  maintainable;  that  even,  although  some  better  device  th^an  the  grate 
might  have  been  adopted,  the  municipality  could  not  be  made  liable  for 
error  of  judgment  in  this  respect. 

Seifertv.  City  of  Brooldyn  {\(A  N.  Y.  136)  distinguished. 

It  items  that  if  there  was  a  neglect  of  duty  upon  the  part  of  defendant  in 
not  keeping  the  grate  or  entrance  to  the  sewer  open  and  free  for  the 
passage  of  water,  an  action  would  lie  to  recover  damages  for  injuries 
sustained. 

(Argued  June  25,  1889;  decided  October  8,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  26,  1886,  which  afltaned  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

0.  W.  Smith  for  appellant  The  court  erred  in  holding 
"  defendants  were  only  required  to  use  reasonable  care  and 
skill  in  the  construction  of  this  sewer,"  and  were,  therefore, 
not  liable.  {Noonan  v.  Albany^  79  N.  Y.  470  ;  McCormack 
V.  Horan^  8  id.  86 ;  101  id.  143.)  Public  officers  cannot  com- 
mit a  trespass  or  nuisance  upon  the  lands  of  another  and  be 
justified  on  the  ground  that  they  used  reasonable  care  and 
skill.     {Nims  v.  City  of  Tray,  59  K  Y.  500,  508 ;  Ballou  v. 
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StaUj  19  X.  Y.  S.  Rep.  82;  111  N.  Y.  496;  Barton  y.  Syror 
cti8€y  36  id.  54.)  Municipal  corporations  are  liable  for  dam- 
ages occasioned  by  acts  resulting  in  the  erection  of  public  or 
private  nuisances,  or  for  an  unlawful  entry  upon  the  premises 
of  another.  {Seifert  v.  Brooklyn^  101  ]!T.  Y.  143 ;  Nims  v. 
City  of  Troy,  59  id.  500 ;  B.  c&  P.  R.  R.  Co.  v.  Bap.  Ch,,  108 
U.  S.  317 ;  Noonan  v.  Albany,  79  id.  470 ;  Dillon  on  Mun. 
Corp.  §  1051,  sub.  3;  Wood  on  Nuisances,  378,  398; 
Cooley  on  Torts,  579 ;  Broa<lipell  v.  Kansas  City,  65  Mo. 
213 ;  Keating  v.  Cincinnati,  38  Ohio,  141 ;  Gould  v.  Topeka, 
32  Kan. ;  19  Alb.  L.  Jour.  175, 176  ;  15  id.  81 ;  15  Abb.  N.  C. 
97;  41  111.  502 ;  Ashley  v.  Fort  Huron,  35  Mich.  296,  301 ; 
Thayer  v.  Boston,  19  Pick.  511 ;  Lawrence  v.  FairhoAien, 
5  Gray,  110;  Beard  v.  Murphy,  37  Vt.  98,  99;  Sldghi  v. 
Kingston,  11  Hun,  398 ;  8  id  581 ;  J!fevins  v.  Feoria,4:l  111. 
502 ;  Aurora  v.  Reedy  57  id.  29 ;  MitchM  v.  E,  R.  Co.,  36 
Hun,  178 ;  By^^s  v.  Cohoes,  67  N.  Y.  204 ;  8  Ilun,  587.)  A 
municipal  corporation  cannot,  by  any  means  or  in  any  manner, 
create,  with  impunity,  a  public  or  private  nuisance.  {Nich/>ls 
V.  Boston,  98  Mass.  39 ;  Nevins  v.  Feoria,  41  HI.  504 ;  Jack- 
BonviUe  v.  Lambert,  62  id.  539 ;  Sleight  v.  Kingston,  11  Hun, 
594 ;  79  N.  Y.  470.) 

George  A.  Fislier  for  respondent.  Reasonable  and  ordinary 
diligence  is  all  that  could  be  required  of  defendant's  trustees 
in  any  event.  {Gorham  v.  Trustees,  etc.,  69  N.  Y.  660; 
HuTM  V.  Mayor,  etc.,  47  id.  639  ;  Radcliff  v.  Mayor,  etc.,  4 
id.  195 ;  Ring  v.  City  of  Cohoes,  77  id.  83.)  The  corporation 
was  bound  to  keep  the  street  in  a  safe  condition,  and  several 
witnesses  testified  that  it  would  not  be  safe  to  leave  the  inlet 
uncovered.  {Hickok  v.  Trtcstees,  etc,  16  N.  Y.  161  ;  Hyatt 
V.  Trustees,  etc.,  44  Barb.  391 ;  Turner  v.  City  of  Newlurgh, 
109  N.  Y.  301.)  The  drain  is  a  private  one,  and  while  the 
village  has  always  maintained  a  connection  for  the  street 
ditches  therewith,  still  there  is  neither  statutory  or  common- 
law  liability  resting  upon  it  so  to  do.  (  Veeder  v.  Village 
SicKELs— Vol.  LXXI.     29 
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of  LitUe  Falls,  22  Week.  Dig.  420.)  If  no  sower  had  been 
maintained  at  the  locality  referred  to,  an  action  would  not  lie 
against  the  corporation.  {MiUa  v.  City  of  Brooklyn^  32 
N.  Y.  489 ;  Wilson  v.  Maijor^  etc.^  1  Denio,  696.)  The  use 
of  ditches  by  the  owner  of  adjoining  premises  creates  no  right 
or  easement  by  prescription  to  have  the  ditches  kept  open  for 
the  discharge  of  the  waters  over  the  land  of  the  lower  pro- 
prietor. (  White  V.  Merrick,  20  Week.  Dig.  648 ;  White  v. 
Chopin,  12  Allen,  616 ;  Wiseman  v.  Lucksinger,  84  N.  T. 
31 ;  Parks  v.  Newhuryport,  10  Gray,  28 ;  White  v.  Spencer, 
14  N.  Y.  247.)  The  failure  of  the  plaintiff  to  show  that  the 
trustees  had  acted  willfully  and  maliciously  was  fatal  to  his 
cause  of  action,  although  he  may  have  suffered  some  damage 
by  reason  of  such  changes.  {Graves  v.  Otis,  2  Hill,  466; 
Badcliff  V.  Mayor,  etc.,  4  N.  Y.  195 ;  Benedict  v.  Goit, 
3  Barb.,  459 ;  FdlowsY.  City  of  Xew  Ha/ven,  44  Conn.  240.) 
No  action  will  lie  for  the  obstniction  of  surface  water,  or  for 
filUng  in  its  old  bed,  or  clianging  or  diverting  its  course,  even 
if  such  change  or  obstruction  cause  it  to  set  back  upon  another 
proprietor.  {Barkley  v.  Wilcox,  86  N.  Y.  141  ;  White  v. 
Merrick,  20  Week.  Dig.  548 ;  Wiseman  v.  Luckmnger,  84 
K  Y.  31 ;  Gooddle  v.  TutUe^  29  id.  459  ;  2  DiUon  on  Corp. 
1067,  §  1039 ;  Lynch  v.  Maycyr,  etc.,  76  K  Y.  60 ;  Wilson  v. 
Mayor^  etc.,  1  Denio,  595  ;  Mill^  v.  Dean,  32  N.  Y.  489 ; 
Flagg  v.  City  of  Worcester,  13  Gray,  601 ;  Dickinson  v.  City 
of  Worcester,  7  Allen,  19;  Carr  v.  Northern  Liberties,  35 
Penn.  St.  324;  Grant  v.  City  of  Erie,  69  id.  420.)  No 
liabiUty  or  duty  rests  upon  the  defendant  to  furnish  any  inlet 
whatever  to  the  drain,  and  no  action  would  lie  in  favor  of  the 
plaintiff  if  defendant  had  completely  dammed  the  inlet  up. 
(8  Wait's  Act.  and  Def .  404 ;  Lynch  v.  May(yr,  etc.,  76 
N.  Y.  60.)  A  city  is  not  bound  to  provide  gutters  of  a 
capacity  to  carry  off  surface  water  that  may  accumulate  and 
run  down  its  streets  in  a  storm  of  unusual  and  extraordinary 
character,  not  hable  to  occur  in  that  locality.  {AUen  v.  City 
of  Chippewa  Falls,  52  Wis.  430.)  A  city  may  exercise  its 
discretion,  subject  to  no  review  or  question  in  ariy  court, 
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whether  it  will  build  a  sewer  at  any  particular  place,  and, 
usually,  it  is  within  the  discretion  of  the  city  what  waters  it 
will  conduct  into  an  existing  sewer,  and  what  drains  it  will 
connect  therewith.  {Lynch  v.  Mayor^  etc,^  76  N,  Y.,  60; 
4  Wait's  Act.  and  Def .  640.) 

Haioht,  J.  This  action  was  brought  to  restrain  the  defend- 
ants from  obstru'3ting  the  water  in  the  village  ditch,  and  to 
prevent  it  from  damming  up  and  overflo\ving  onto  the  plaintiffs 
premises.  The  plaintiff  is  the  owner  of  a  lot  on  the  southerly 
side  of  Main  street,  on  which  there  is  a  building  used  as  a 
printing  office.  On  an  adjoining  lot  there  is  a  sewer  con- 
structed from  the  street  to  the  river,  from  which  the  surface 
water  fliowing  in  the  gutters  of  the  street  is  conveyed  to  the 
river.  Over  the  entrance  to  the  sewer  in  the  gutter  of  the 
street  is  placed  an  iron  grate,  through  which  the  water  enters 
the  sewer.  Sometimes,  in  cases  of  unusual  storms  or  floods, 
the  leaves  and  other  material  gather  upon  the  grate  and 
obstruct  the  passage  of  the  water  through  it  into  the  ditch,  so 
that  the  ditch  fills  with  water  which  overflows  the  sidewalk 
onto  the  plaintiffs  premises.  It  does  not  appear  that  there  is 
any  collection  of  the  surface  water  from  the  surrounding  terri- 
tory other  than  that  collected  upon  the  surface  of  the  road-bed, 
or  that  the  amount  of  water  flowing  in  the  gutter  in  front  of 
the  plaintiffs  premises  is  any  greater  than  that  which  naturally 
flowed  there.  It  is  conceded  that  the  sewer  is  sufiicient  to 
carry  off  all  the  water  which  accumulates  and  runs  in  the  street, 
and  it  is  not  claimed  but  that  the  grate  is  of  sufficient  size  to 
permit  all  of  the  water  to  pass  through  it  when  it  is  not 
clogged  with  leaves  or  other  material.  It  appears  from  the 
evidence  that  in  case  the  grate  sliould  be  removed  it  would 
leave  an  open  hole  from  the  surface  of  the  street  into  the 
sewer,  which  would  endanger  the  safety  of  the  traveling  public. 
Under  these  circumstances,  it  appears  to  us  that  the  trial  court 
properly  held  that  the  village  authorities  should  not  be 
restrained  from  maintaining  the  grate.  It  is  possible  that 
some  other  device  might  be  arranged  so  that  the  water  would 
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enter  the  sewer  from  the  curb  under  the  sidewalk,  instead  of 
from  the  bottom  of  the  gutter,  but  in  that  case,  if  there  was 
no  grate  maintained,  the  leaves  and  other  material  would  be 
carried  directly  into  the  sewer,  and  might  serve  to  dam  up  and 
clog  the  flow  of  the  water,  and  thus  cause  the  same  difliculty 
complained  of.  The  grate  is  the  device  in  general  use  in  our 
principal  cities  and  villages  to  prevent  sticks,  leaves  and  other 
material  from  entering  the  sewers,  and  we  are  not  prepared 
to  hold  that  it  should  be  disapproved  of  and  removed.  Some 
allowance  must  be  made  for  the  judgment  and  discretion  of 
the  municipal  officers. 

In  the  case  of  Unpiliart  v.  CHy  of  Ogdeasburg  (91  N.  Y. 
67-71),  Miller,  J.,  in  delivering  the  opinion  of  the  court, 
says  that  "The  rule  is  well  settled  that  where  power  is 
conferred  on  pul)lic  officers  or  a  municipal  corporation  to 
make  improvements  such  as  streets,  sewers,  etc.,  and  keep 
them  in  repair,  the  duty  to  make  them  is  qu<L9i  judicial  or  dis- 
cretionary,  involving  a  determination  as  to  their  necessity, 
requisite  capacity,  location,  etc.,  and  for  a  failure  to  exercise 
this  power,  or  an  erroneous  estimate  of  the  public  needs,  no 
civil  action  can  be  maintained,  but  when  the  discretion  has 
been  exercised  and  the  street  or  improvement  made,  the  duty 
of  keeping  it  in  repair  is  ministerial,  and  for  neglect  to  per- 
form such  a  duty  an  action  by  the  party  injured  will  lie." 

The  case  of  Seifert  v.  City  of  Brooklyn  (101  N.  Y. 
136),  we  do  not  understand  to  be  in  conflict  with  the  rule 
as  here  stated.  In  that  case  the  surface  water  had  been 
collected  from  a  large  territory,  embracing  nearly  twenty- 
three  hundred  acres  of  land,  which  had  not  theretofore  been 
drained  over  the  plaintiffs  land,  involving  the  principle 
which  has  unifonnly  l)een  invoked  to  prohibit  corporations 
from  constructing  sewers,  whereby  the  surface  water  of  a 
large  territory,  which  did  not  naturally  flow  in  that  direction, 
was  gathered  into  a  body  and  thus  precipitated  upon  the 
premises  of  an  individual,  occasioning  damage  thereto.  (See, 
also,  MiMs  v.  City  of  Brooklyn^  32  N.  Y.  489 ;  Lynch  v. 
Mayor^  etc.,  76  id.  60.) 
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As  we  have  seen  in  this  case,  there  was  no  collection  of 
surface  water,  other  than  from  the  road-bed.  The  entrance  into 
the  sewer  was  constructed  with  a  grate  in  accordance  with 
the  judgment  and  discretion  of  the  oflSicers  of  the  village,  and 
even  though  we  were  of  the  opinion  some  better  device 
might  have  been  adopted,  the  municipality  would  not  be 
liable  for  their  errors  of  judgment. 

But  we  do  not  understand  it  to  be  seriously  contended  that 
the  grate  over  the  entrance  to  the  sewer  is  improper,  or 
that  the  damages  arise  from  the  maintaining  of  such  grate. 
The  trouble  arises  from  permitting  the  grate  to  be  covered 
with  leaves  and  other  debris  which  prevents  the  free  passage 
of  the  water  through  it.  The  duty  devolves  upon  the  munici- 
paUty  of  keeping  its  streets  and  gutters  in  repair,  and  this 
duty  is  ministerial  and  not  judicial ;  and  if  there  is  a  neglect  to 
perform  it,  an  action  will  lie  for  damages  for  the  injury 
sustained. 

But  no  such  action  is  pending  for  our  determination.  The 
plaintiff,  instead  of  bringing  an  action  for  damages  sustained 
on  the  ground  of  negligence  in  not  keeping  the  grate  or 
entrance  to  the  sewer  open  and  free  for  the  entrance  of  the 
water,  has  brought  an  action  in  equity  for  an  injunction,  in 
which  there  is  no  charge  of  negligence  in  not  keeping  the 
sewer  in  proper  repair.  The  authorities  upon  which  the  appel- 
lant chiefly  relies  were  actions  for  damages  on  account  of 
Diligence  in  not  keeping  the  sewer  in  repair. 

We  are  consequently  of  the  opinion  that  the  judgment 
should  be  affirmed,  with  costs. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


230  Doll  et  al.  ».  Noble.  [Oct.^ 


Statement  of  case. 


\m  Sfi'        Charles    Doll   et   al.,   Respondents,  v,  Willlam    Noble, 
liiraS!  .  Appellant. 

|j39Jg 

116  230         Where  a  contract  for  xrork  and  labor  required  the  work  to  be  done  "  in  the 
^^   ^  best  workmanlike  manner,    ♦     *    ♦     and  to  the  entire  satisfaction "  of 

the  party  for  whom  it  is  done,  field,  that  if  done  in  the  best  workman- 
like manner  such  party  could  not  defeat  a  recovery  of  the  price  agreed 
to  be  paid  by  arbitrarily  and  unreasonably  declaring  that  it  was  not 
done  to  his  satisfaction. 

(Argued  June  26,  1889;  decided  October  8,  1889.) 

Appeal  from  a  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  15,  1887,  which  afiirmed  a  judgment 
in  favor  of  the  plaintiff,  entered  upon  a  verdict,  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  H.  V.  Aryiold  for  appellant.  Where  a  contract  pro- 
vides that  certain  parties,  agreed  upon  for  the  purpose,  shall 
decide  as  to  wlien  a  payment  is  earned,  the  parties  to  the  con- 
tract must  abide  by  that,  and  a  jury  will  not  be  substituted  to 
make  the  decision.  Where  there  is  no  dispute  as  to  the  work 
being  done  right,  or  as  to  the  payment  being  earned,  the 
courts  have  held  that  the  decision  or  certificate  required  could 
not  be  fraudulently,  and  in  bad  faith,  withheld,  when  applied 
for  so  as  to  prevent  recovery.  {Gray  v.  Central  Ji,  li.  Co.y 
11  Hun,  70 ;  Martin  v.  Leggett,  4  E.  D.  Smith,  257;  Hoff- 
man V.  Tolloher^  6  Daly,  42 ;  Butler  v.  Tucker,  24  Wend. 
447  ;  Smith  v.  Brady,  17  N.  Y.  176 ;  Canal  Co.  v.  Coal  Co., 
50  id.  250  ;  Whitem-ari  v.  Ma^jor,  etc,  21  Hun,  120 ;  Glacitis  v. 
Black,  50  N.  Y.  145  ;  Ba7ik  v.  Mayor,  etc.,  2  T.  &  C.  525 ; 
ScJienke  v.  RoxoeU,  3  Abb.  N.  C.  43 ;  Smith  v.  Wright,  4  Hun, 
652 ;  Voorhis  v.  Mayor,  etc.,  46  How.  Pr.  117  ;  McCarren  v. 
McNulty,  7  Gray,  139.) 

Samuel  Untermijer  for  respondents.  If  the  work  was  per- 
formed by  the  plaintiffs  in  accordance  with  the  other  pro- 
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visions  of  the  contract,  in  the  best  workmanlike  manner,  the 
defendant  could  not  refuse  to  pay  them  by  unreasonably,  or 
in  bad  faith,  saying  the  work  was  not  done  to  his  satisfaction. 
{Smith  V.  Alker,  102  N.  Y.  87 ;  Bowery  JBk.  v.  JUayar,  etc.y 
63  id.  336 ;  Nolan  v.  WhUney,  88  id.  648 ;  Woochjoard  v. 
Fu'ler,  80  id.  312 ;  Philip  v.  Oollavl,  62  id.  256 ;  Johnson 
V.  De  Peyater,  50  id.  666 ;  Smith  v.  Brady,  17  id.  189 ;  Sin- 
dair  v.  TaUmadge,  35  Barb.  602 ;  Varian  v.  Johnstone,  108 
X.  Y.  645.) 

Beown,  J.  This  action  was  brought  to  recover  a  balance 
due  upon  a  written  contract,  by  which  the  plaintiils  were  to 
do  polishing,  staining  and  rubbing  on  the  wood  work  of 
two  houses  owned  by  the  defendant,  and  also  for  certain  extra 
work  upon  the  same  houses.  The  defendant  denied  that  the 
contract  had  been  performed  by  the  plaintiffs,  or  that  anything 
was  due  them  from  him. 

The  contract  provided  that  the  work  was  to  be  done  ''  in 
the  best  workmanlike  manner  under  the  supervision  of  Wil- 
liam Packard,  superintendent,  and  to  the  entire  satisfaction 
of  William  Noble,  the  party  of  the  first  part,  owner."  The 
court  submitted  the  case  to  the  jury  under  a  general  charge 
to  which  no  exception  was  taken,  and  which,  in  substance, 
instructed  the  jury  that  if  the  work  under  the  contract  was 
done  in  the  best  workmanlike  manner,  the  plaintiffs  would  be 
entitled  to  recover,  and  that  the  defendant  could  not  defeat 
such  recovery  by  unreasonably,  and  in  bad  faith,  saying  the 
work  was  not  done  to  his  satisfaction.  That  while  the  con- 
tract provided  that  it  was  to  be  done  to  the  owner's  satisfaction, 
that  clause  must  be  regarded  as  qualified  by  the  other  provi- 
sions of  the  contract  that  it  was  to  be  done  in  the  best  work- 
manlike manner ;  and  that  was  the  test  of  a  correct  and  full 
performance  of  the  contract. 

The  evidence  was  confiicting  upon  the  question  whether 
the  work  under  the  contract  was  done  in  a  workmanlike  man- 
ner and  also  as  to  the  extra  work.  The  jury,  however,  found 
a  verdict  for  the  full  amount  claimed,  and  we  must  assume 
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that  tlie  result  was  correct  unless  the  court  erred  in  its  con- 
struction of  the  written  agreement.  While  no  exception  was 
taken  to  the  charge  of  the  court,  to  which  I  have  referred,  the 
defendant  at  the  close  of  the  charge  requested  the  court  to 
instruct  the  jury  that  the  defendant  was  entitled,  under  the 
contract,  to  have  plaintiffs  do  the  work  "  to  his  entire  satis- 
faction before  the  plaintiffs  became  entitled  to  the  final  pay- 
ment," To  which  the  court  responded,  "  I  so  charge,  subject 
to  the  qualification  which  I  have  already  made.  He  must 
not  attempt  to  defeat  a  just  claim  by  arbitrarily  and  unreason- 
ably saying  he  is  not  satisfied.  The  work  must  be  done 
according  to  the  contract."  To  this  ruling  the  defendant 
excepted,  and  this  exception  presents  the  principal  question 
in  the  case. 

The  ruling  of  the  court  was  correct.  The  question  was 
directly  presented  in  the  case  of  Bowery  yatiojial  Bank  v. 
MayoVy  etc.^  (63  N.  T.  836).  In  that  case  the  certificate  of 
the  "  water  purveyor,"  that  the  stipulations  of  the  contract 
were  performed,  was  made  a  condition  precedent  to  payment. 
It  was  conceded  that  the  contract  was  completed  and  per- 
formed, but  the  "  water  purveyor"  declined  to  give  a  certifi- 
cate. The  plaintiff  was  defeated  in  the  Supreme  Court,  but 
in  this  court  the  judgment  was  reversed,  the  court  saying, 
"  It  was  necessary  for  them  (the  plaintiffs)  either  to  prove 
upon  the  trial  the  making  of  such  certificate,  or  to  show  that 
it  was  refused  unreasonably  and  in  bad  faitlu  It  was 
unreasonable  to  refuse  it,  if  it  ought  in  the  contemplation  of 
the  contract  to  be  given.  In  such  contemplation  it  ought  to 
have  been  given,  when,  in  any  fact  and  beyond  all  pretense 
of  dispute,  the  state  of  things  existed  to  which  the  water 
purveyor  was  to  certify,  to  wit,  the  full  completion  of  the 
contract  in  each  and  every  one  of  its  stipulations." 

That  when  the  parties  have  made  the  certificate  of  a  third 
person  of  the  performance  of  the  work  a  condition  precedent 
to  payment,  such  certificate  must  be  produced  or  its  absence 
explained  is  the  general  rule.  {Smith  v.  Brigg%^  3  Denio,  74.) 
But  all  the  authorities  recognize  the  exception  that  when  such 
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certificate  is  refused  in  bad  faith  or  unreasonably  the  plaintifE 
may  recover  upon  proof  of  performance  of  tlie  contract. 
{Smdtk  V.  Brady,  17  N.  Y.  176 ;  Thomas  v.  Fleury,  26  id.  26 ; 
Wyckoff  V.  Meyers,  44  id.  145 ;  Nolan  v.  Whitney^  88  id. 
648 ;  United  States  v.  Robeson^  9  Peters,  328 ;  Smith  v. 
Wright,  4  Hun,  652 ;    Whiteman  v.  Mayor^  etc.y  21  id.  121.) 

The  reason  for  the  exception  applies  with  much  greater 
force  where  the  work  is  to  be  done  to  the  satisfaction  of  the 
party  himself  than  to  cases  where  the  certificate  of  a  third 
party  is  required.  A  party  cannot  insist  on  a  condition  pre- 
cedent when  he  has  himself  defeated  a  strict  performance. 
{^Butler  V.  Tucker,  24  Wend,  449.) 

In  this  case  Judge  Bronson  well  says :  "  The  defendant  does 
not  set  up  that  part  of  the  covenant  which  requires  the  work 
to  be  done  to  his  satisfaction.  As  to  that  it  would  probably  be 
enough  for  the  plaintiff  to  aver  that  the  work  was  in  all  other 
respects  completed  in  pursuance  of  the  contract ;  for  if  the 
defendant  was  not  satisfied  with  such  a  performance  it  would 
be  his  own  fault."  (See,  also,  Duplex  Safety  Boiler  Co.  v. 
Garden,  101  N.  T.  387.) 

None  of  the  cases  cited  by  the  appellant  hold  a  different 
rule.  Many  of  them  recognize  the  exception  I  have  pointed 
out,  and  those  that  do  not  are  easily  distinguishable  from  the 
case  under  consideration.  It  is  not  deemed  necessary  to  refer 
to  them  more  specifically. 

We  have  examined  the  other  questions  raised  by  the 
exceptions,  but  none  of  them  are  of  sufficient  importance  to 
require  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
Sickels — YoL.  LXXI.    SO 
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\m  516 


jfift  m\      Thomas  E.  Geeenland,  Appellant,  v.  John  A.  Waddell 
}^^  ^'  et  al.,  Respondents. 


In  an  action  to  recover  a  certified  clieck,  representing  tlie  balance  claimed 
to  be  due  of  the  purchase-price  of  certain  real  estate  sold  by  plaintiff  to 
defendant  W.,  it  appeared  that  one  B.  died  seized  of  the  premises  in 
question,  leaving  her  surviving  a  brother  and  two  sisters,  S.  and  A., 
her  only  heirs-at-law,  and  leaving  a  will  by  which  she  gave  her  entire 
estate,  real  and  personal,  to  her  executors,  in  trust,  with  power  and 
directions  to  sell  and  distribute  the  proceeds  to  her  brother  and  sister 
S.,  each  one-third,  the  income  of  the  other  third  to  be  paid  to  A.  during 
the  joint  lives  of  herself  and  her  husband.  If  she  survived  him  she  was 
to  take  the  carpus  of  the  fund;  if  she  died  before  him,  leaving  lawful 
issue,  the  income  to  be  paid  for  their  benefit  until  the  youngest  should 
reach  the  age  of  twenty-one  years;  and  then  the  principal  to  be  paid  to 
them;  in  case  of  the  death  of  A.  without  leaving  issue,  or  if  all  of  said 
Issue  die  before  reaching  the  age  of  twenty-one  the  fund  to  go  to  the 
brother  and  S.  At  the  time  of  the  death  of  the  testatrix  A.  had  no 
children  living.  One  of  the  executors  died,  and  the  survivor,  who  was 
the  brother  of  the  testatrix,  with  his  sister  S.,  conveyed  all  their  interest 
In  said  premises  to  A.  Shortly  after,  upon  petition  of  the  three,  the 
Supreme  Court  made  an  order  accepting  the  resignation  of  the  surviv- 
ing executor,  as  trustee  under  the  will,  discharging  him  as  such  and 
appointing  A.  trustee.  She,  as  trustee,  conveyed  said  premises  to  J.,  who 
reconveyed  to  her,  and  she  then,  individually,  conveyed  to  plaintiff. 
W.  objected  that  plaintiff's  deed  did  not  convey  a  gootl  title  to  one- 
third  of  the  premises.  Held,  untenable;  that  by  the  will  there 
was  an  equitable  conversion  of  the  real  estate  into  personalty;  that 
the  provision  therein  as  to  the  children  of  A.  was  void,  being  in 
contravention  of  the  statute  forbidding  the  suspension  of  the  absolute 
ownership  of  personal  property  for  more  than  two  lives  in  being 
(1  R.  S.  773,  §  1),  and  the  testatrix  died  intestate  as  to  that  part 
of  her  estate;  that,  by  the  conveyance  to  A.  from  her  brother  and 
sister,  she  acquired  the  entire  beneficial  interest  therein;  that  as  the 
beneficiaries  could  effectually  elect  to  have  a  reconversion  into  realty, 
and  take  it  as  land  rather  than  the  proceeds  of  it,  and  as  all  the  parties 
having  any  beneficial  interest  in  the  land  or  its  proceeds  had  joined 
in  a  conveyance  of  it  so  that  no  occasion  remained  for  an  exercise  of  the 
power  of  sale,  the  exercise  of  that  power  might  be  deemed  dispensed 
with  and  defeated;  and,  that,  therefore,  her  deed  conveyed  to  plaintiff  a 
good  title. 

Also,  hdd,  that  the  execution  of  the  power  of  sale  devolved  upon  the 
executors  as  such,  not  as  trustees;  and  that  the  acceptance  of  the  resig- 
nation as  trustee  of  the  person  named  as  executor  and  the  appointment 


1889.]  Greenland  v,  WADDELLet  al  235 

Statement  of  case. 

of  A.,  did  not  relieve  the  executor  of  the  duty  or  vest  in  A.  the  power 
to  make  the  sale  as  trustee;  that  while  the  relation  as  trustee,  distinguished 
from  that  of  executor,  may  be  treated  as  terminated  by  force  of  the  order 
of  the  court,  that  of  executor  remained  and  the  court  could  not  appoint 
a  trustee  to  succeed  him  in  the  exercise  of  his  functions  as  executor. 

(Argued  June  21,  1889;  decided  October  8,  1889.) 

Appeal  from  an  order  of  the  General  Term  of  the 
City  Court  of  Brooklyn,  made  September  27,  1886,  which 
reversed  a  judgment  in  favor  of  the  plaintifE,  entered  upon 
decision  of  the  court,  on  trial  at  Special  Term,  and  granted  a 
new  trial. 

This  action  was  brought  to  recover  a  certified  bank  check, 
representing  the  balance  alleged  to  be  due  of  the  purchase- 
price  of  real  estate  sold  and  conveyed  in  March,  1885,  by 
the  plaintiff  to  the  defendant  Waddell,  which  bank  check  the 
latter  had  deposited  with  the  defendant  Major. 

It  appeared  that  at  the  time  of  the  delivery  of  the  deed 
to  the  defendant  Waddell  he  paid  all  the  purchase-money 
except  $1,000,  for  which  amount  he  delivered  his  check  to 
Major,  pursuant  to  an  understanding  with  plaintiff,  that  it  be 
held  until  the  title  was  examined,  and  if  found  to  be  "  such 
as  a  party  could  be  compelled  to  accept  under  a  contract 
assuring  a  title  in  fee,"  then  the  check  should  be  delivered  to 
the  plaintiff.  After  examination  the  defendant  Waddell 
notified  the  plaintiff  that  the  deed  did  not  convey  a  good  title 
to  one-third  of  the  premises,  and  thereupon  tendered  recon- 
veyance to  the  plaintiff,  and  demanded  repayment  of  the 
money  he  had  paid.  This  was  refused,  and  the  action  was 
thereafter  commenced. 

The  title  to  the  premises  in  question  was  formerly  in  Agnes 
Boerum,  who  died  in  the  year  1 875,  leaving  her  brother  Volkert 
E.  Boerum,  and  two  sisters,  Mrs.Yanderveer  and  Mrs.  Bush,  her 
only  heirs-at-law  and  next  of  kin,  and  leaving  a  will,  which  was 
admitted  to  probate  and  recorded.  By  it  she  appointed  her 
brother,  Volkert  H.  Boerum,  and  Charles  H.  Yanderveer 
executors,  to  whom  letters  testamentary  were  issued. 
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So  far  as  essential  for  reference  here,  her  will  was  as  fol- 
lows :  "After  all  my  lawful  debts  are  paid  and  discharged,  I 
give  and  bequeath  and  devise  unto  my  executors  —  and  the 
survivor  of  them,  all  and  singular  my  estate  and  property, 
real  and  personal  —  to  have  and  to  hold  the  same  in  trust,  to 
receive  and  collect  the  rents,  issues  and  profits,  interest  and 
income  thereof,  and  as  soon  after  my  decease  as  in  their 
judgment  they  shall  deem  expedient  and  for  the  best  interest 
of  my  estate,  to  sell,  assign,  transfer,  dispose  of  the  same 
either  at  public  or  private  sale,  and  to  divide,  pay  and  dis- 
tribute the  proceeds  thereof,  together  with  the  whole  of  my 
estate,  as  follows :  To  my  sister,  Susan  Vanderveer,  wife  of 
Charles  II.  Yanderveer,  one  equal  third  part  thereof ;  to  my 
brother,  Volkert  K.  Boerum,  one  equal  third  part  thereof. 
The  remaining  one  equal  third  part  thereof  I  hereby  order 
and  direct  my  said  executors  safely  and  securely  to  invest  and 
reinvest  from  time  to  time,  in  their  discretion,  upon  such 
security  and  in  such  manner  as  they  shall  deem  advisable  and 
proper,  to  receive  and  collect  the  interest  or  income  tiiereof, 
and  as  the  same  shall  by  them  be  so  collected,  to  pay  the  same 
to  my  sister  Adrianna  Bush,  wife  of  Charles  Bush,  for  and 
during  the  joint  lives  of  her  and  her  husband ;  and  in  case  my 
said  sister  Adrianna  Bush  shall  die  before  her  said  husband, 
leaving  lawful  issue  surviving  her,  then  my  executors  sliail, 
from  and  after  such  death,  pay  such  interest  or  income 
thereof,  or  such  portion  of  such  interest  or  income  as  may  be 
necessary  towards  the  support,  maintenance  and  education  of 
the  child  or  children  of  my  said  sister  Adrianna  Bush,  until 
the  youngest  child  shall  arrive  at  the  age  of  twenty-one  years ; 
and,  on  said  youngest  child  arriving  at  such  age,  my  said 
executors  shall  pay  and  transfer  to  the  child  or  children  that 
shall  then  be  living  the  whole  of  said  remaining  one-third, 
with  its  accumulations,  and  on  the  death  of  all  said  children, 
before  arriving  at  such  age,  or  on  the  death  of  my  said  sister 
Adrianna,  without  leaving  lawful  issue  her  surviving,  my 
executors  shall  pay  the  remaining  one-third,  with  its  accumu- 
lations, to  my  brother  Volkert  E.  Boerum  and  my  sister  Susan 
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Vanderveer,  to  be  divided  equally  between  them,  share  and 
share  alike ;  and  in  case  my  said  sister  Adrianna  Bush  shall 
survive  her  husband  Charles  Bush,  then  on  the  death  of  her 
said  husband  the  said  remaining  one-third,  with  its  accumulsr 
tions,  shall  be  paid  and  transferred  to  my  said  sister  Adrianna 
Bush,  absolutely,  in  preference  to  any  other  disposition 
thereof." 

In  1883  the  executor  Vanderveer  died,  leaving  Boerum  the 
sole  surviving  executor.  In  February,  1884,  Volkert  R. 
Boerum  and  Susan  Vanderveer  conveyed  all  their  interest  in 
the  premises  in  question  to  Mrs.  Bush.  And  shortly  there- 
after, upon  the  petition  of  Boerum,  and  with  the  consent  of 
Mrs.  Bush  and  Mrs.  Vanderveer,  an  order  was  made  by  the 
Supreme  Court  accepting  the  resignation  of  Boerum  as  trus- 
tee of  such  will  and  discharging  him  accordingly  and  from  all 
obligation  to  account  further,  etc.  And  by  the  same  order 
Mrs.  Bush  was  appointed  trustee  under  the  will  and  directed 
to  file  security,  etc.  Shortly  afterwards,  Mrs.  Bush,  as  trustee, 
made  to  one  Joslyn  a  deed  of  the  premises,  which  he  there- 
upon reconveyed  to  her,  and  she  individually  made  deed  of 
conveyance  to  the  plaintiff.  This  was  the  evidence  of  the  title 
claimed  by  plaintiff  to  the  one-third  in  question  at  the  time  of 
the  commencement  of  the  action,  but  before  a  final  judgment  a 
further  deed  was  made  by  Mrs.  Bush,  as  such  trustee,  to  the 
plaintiff,  which  was  treated  as  effectual  for  purposes  of  the 
action  as  if  made  before  its  commencement. 

Jesse  Johnson  for  appellant.  The  character  and  effect  of 
the  will  in  question  is  such  that  the  trust  would  not  follow  the 
office  of  executor,  and  could  not  be  administered  by  an  admin- 
istrator with  the  will  annexed  appointed  by  the  surrogate. 
{Mott  V.  Ackerman,  92  N.  Y.  540  ;  Cook  v.  Piatt,  98  id.  39; 
Matter  of  Clark,  4  Redf.  466;  Green  v.  Green,  Id.  357; 
Vwn  Nostrand  v.  Moore,  52  N.  Y.  12 ;  Wetmore  v.  Parker y 
Id.  450;  Ward  ^.Ward,  105  id.  68;  InreWilletts,  112  id. 
289.)  But,  conceding  that  the  language  of  the  will  is  such 
that  in  case  of  the  death  or  resignation  of  the  executors  named 
in  the  will  their  powers  and  duties  could  have  passed  to  an 
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administrator  with  the  will  annexed,  nevertheless,  it  was  a 
trust,  and  as  such  the  Supreme  Court  had  original  and  inherent 
jurisdiction  in  relation  to,  and  over  it,  and  could  remove  or 
'substitute  a  trustee.  (1  R.  S.  730 ;  1  Edm.  St.  6S0,  §§  68-71 ; 
Monarque  v.  Monaniue^  SO  X.  Y.  820 ;  Conkliii  v.  EgerUm^ 
21  Wend.  430 ;  Gilchrist  v.  liea,  9  Paige,  66 ;  Dominick  v. 
Mychel,  4t  Sandf.  374 ;  Zeggett  v.  irunter,  19  X.  Y.  445,  459 ; 
Roone  v.  Phillips,  27  id.  357  ;  Ilolden  v.  N.  Y.  and  E.  Bh, 
72  id.  286 ;  People  v.  Norton,  9  id!  178  ;  Ddaney  v.  McCor- 
^nacTc,  88  id.  174;  Farrar  v.  McCue,  89  id.  139;  Cooke  \\ 
Piatt,  98  id.  35,  39;  liogers  v.  Rogers,  111  id.  237;  In  re 
Waring,  99  id.  1 14.)  Under  the  general  and  conceded  powers 
of  a  court  of  chancery,  the  appointment  of  the  tnistee  was 
clearly  within  the  jurisdiction  of  the  Supreme  Court.  (1  Story 
Eq.  Jur.  §  76 ;  Chipman  v.  Montgomenj,  63  N".  Y.  229 ; 
Bailey  v.  Briggs,  56  id.  413 ;  McCarter  v.  O.  A.  Soc.,  9  Cow. 
472,  473,  478,  485 ;  Brevoort  v.  Grace,  53  N".  Y.  251,  252.) 
The  proceeding  by  which  Mrs.  Bush  was  appointed  trustee, 
being  a  proceeding  in  the  Supreme  Court,  w^ith  notice  to  all 
parties  having  any  interest  in  the  trust,  it  is  conclusive  and  it 
cannot  be  questioned  collaterally.  {Jordan  v.  Yan  Epps, 
85  N.  Y.  427,  434,  436 ;  Jenkins  v.  Fahey,  73  id.  355,  359 ; 
Howell  V.  Mills,  56  id.  226;  Bldkdy  v.  Colder,  15  id.  617; 
Clemens  v.  Clemens,  37  id.  59,  73 ;  Hunt  v.  Hunt,  72  id. 
217;  People  v.  Norton,  9  id.  178  ;  Brevoort  v.  Grace,  53  id. 
251,  252 ;  McCarty  v.  Orphan  Asyhna,  9  Cow,  437,  473 ; 
Monarque  v.  Monarque,  80  N.  Y.  320  ;  Garvey  v.  McDevltt, 
72  id.  556,  563.)  If  cliildren  should  be  born  to  Mrs.  Bush, 
they  would  have  no  interest  in  this  trust.  The  provision  in 
relation  to  them  is  clearly  void,  being  in  violation  of  the 
statute  against  perpetuities.  (1  R.  S.  723,  §  15  ;  Id.  773,  §  1 ; 
1  Edm.  St.  67,  §  15  ;  Id.  727.)  The  further  deed  which  was 
given  was  sufficient  to  cure  the  defect  which  the  court  found. 
{Farrar  v.  McCue,  89  N.  Y.  145.) 

A,  B.  Carrington  for  respondents.     The  court   had  no 
power,  upon  petition,  to  discharge  the  executor  and  transfer 
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the  power  of  sale  to  a  trustee.  {Mott  v.  Aclerman^  92  K.  Y. 
553,  554;  Door  v.  Wainwright,  13  Pick.  328;  Town  v. 
AmidoTiy  20  id.  540 ;  Prescott  v.  Pitts^  9  Mass.  37G  ;  In  re 
Van  Wych^  1  Barb.  Cli.  665 ;  Gerard's  Titles  to  Eeal  Estate 
[2d  ed.]  289 ;  3  Redf.  Law  of  Wills,  76,  77;  Quackenhosa  v. 
SouthwicJc,  41  K  Y.  117,  121 ;  In  re  Rood,  98  id.  368-371.) 
Inasmuch  as  the  executors  had  never  actually  converted  this 
land  into  money,  and  as  they  were  never  discharged  as  execu- 
tors by  a  decree,  the  executor  Boerum  was  never  divested  of 
tlie  rights  and  responsibilities  imposed  upon  him  by  the  wilL 
The  fee  of  the  land  is  still  in  him  as  executor,  and  he  can  be 
divested  of  it  only  by  a  hona  fide  sale  for  a  valuable  consid- 
eration. {De  Peyster  v.  Clendimng^  8  Paige,  295,  310,  311 ; 
92  N.  Y.  552.) 

Bbadley,  J.  The  question  is,  whether  or  not  the  deed  of 
•conveyance  made  by  the  plaintiff  to  the  defendant  Waddell, 
was  effectual  to  convey  a  perfect  title  to  the  one-third  of  the 
premises  of  which  Agnes  Boerum  died  seized.  And  that 
depends  upon  the  result  of  the  inquiry,  whether  the  deeds  of 
Mrs.  Bush,  individually  and  as  trustee  of  the  will  of  Agnes 
Boerum  to  plaintiff  conveyed  such  title  to  him. 

The  will  M-as  productive  of  an  equitable  conversion  of  the 
real  estate  of  the  testatrix  into  personalty ;  and,  for  the  pm-- 
pose  of  the  execution  of  the  trusts  created  by  the  will,  it 
must  be  so  treated.  {Kane  v.  Gott^  24  Wend.  640 ;  Stagg  v. 
Jachon,  1  N.  Y.  206 ;  Everitt  v.  Everitt,  29  id.  39.)  By 
the  terms  of  tlie  will  the  entire  estate  of  the  testatrix  was 
devised  and  bequeathed  to  the  executors,  and  they  were 
given  the  power  of  sale,  for  the  purpose  of  divstributing  the 
proceeds  as  directed,  that  is  to  say,  two-thirds  of  the  amount 
to  be  paid  to  two  distributees,  and  tlie  income  of  the  other 
tliird  to  Mrs.  Bush  while  she  remained  the  wife  of  her  then 
husband.  If  she  survived  him  she  was  to  take  the  corj?us  of 
the  fund,  and  if  she  did  not  it  Mas  to  go  to  her  lawful  issue, 
if  she  left  any  surviving  her,  who  reached  the  age  of  twenty- 
one  years,  othenvise  it  should  go  to  her  brother,  Mr.  Boerum, 
and  her  sister,  Mrs.  Yanderveer. 
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The  executors  took  no  title  to  the  real  estate  as  such.  Tliey 
were  vested  with  a  power  to  deal  with  it  as  personal  estate  for 
the  purposes  of  the  execution  of  trusts  created  by  the  will. 
And  one  question  presented  is  whether  the  power  of  sale 
came  within  tlie  duty  of  a  trustee,  as  distinguished  from  that 
of  an  executor.  The  question  as  to  where  is  located  the  line 
between  the  duties  which  fall  upon  an  executor,  and  may  be 
discharged  by  an  administrator  with  the  will  annexed,  and  the 
powers  which  must  be  executed  by  a  tnistee,  has  been  involved 
in  some  uncertainty  in  view  of  the  a[)parent  want  of  harmony 
in  judicial  opinion  upon  the  subject.  The  theory  upon  which 
the  distinction  seems  to  have  been  founded  is,  that  the  duties 
of  an  executor  pertain  to  the  office,  and  those  of  a  trustee  to 
the  person ;  that  the  character  given  to  a  trustee  has  relation 
to  a  personal  trust,  while  that  of  an  executor  is  official  solely. 
Hence  it  has,  in  the  more  recent  case  of  Jfott  v.  Ackerman 
(92  N.  Y.  653),  been  said  by  Judge  Finoh,  in  speaking  for  the 
court,  that  "  where  the  power  granted  or  duty  involved  imply 
a  personal  confidence  reposed  in  the  individual  over,  above 
and  beyond  that  which  is  ordinarily  implied  in  the  selection 
of  an  executor  —  the  power  and  duty  are  not  those  of  executors 
virtute  officii  and  do  not  pass  to  the  administrator  with  the 
^\dll  annexed."  And  when  a  discretionary  power  of  sale  is 
given  to  executors,  or  when,  in  the  sense  as  applied  to  trusts, 
the  duties  imposed  are  active,  the  executors  will  be  deemed 
trustees,  and  such  powers  cannot  be  executed  by  an  adminis- 
trator with  the  will  annexed,  {Cooke  v.  Platt^  98  N.  Y.  35 ; 
Ward  V.  Ward,  105  id:  68.) 

In  the  present  case  the  real  estate,  of  which  tlie  testatrix 
died  seized,  became,  by  virtue  of  the  direction  in  her  will  to 
sell  for  the  purposes  there  mentioned,  personalty  as  of  the 
time  of  her  death,  upon  tlie  principle  applicable  to  such  case, 
that  wliat  is  directed  to  be  done  by  the  will  may  be  regarded 
as  done  at  the  time  directed.  The  doctrine  of  equitable  con- 
version rests  upon  that  principle.  (Pomeroy's  Eq.  Jur.  §  161.) 
The  power  to  receive  the  rents  and  profits  of  the  land,  inter- 
mediate the  death  of  the  testatrix  and  the  sale,  did  not  qualify 
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the  character,  as  personalty,  of  the  land  in  the  hands  of  the 
executors.  That  is  incidental  to  the  direction  to  sell,  and  the 
rents  and  profits  so  received  also  have  the  character  of  per- 
sonalty, and  are  assets  in  the  hands  of  the  executor.  {Stagg 
V.  Jackson,  1  N.  Y.  206  ;  Lent  v.  Hmoard,  89  id.  169.)  The 
title  to  the  personalty  vested  in  the  executors  by  operation 
of  law ;  and  to  accomplish  the  purpose  of  the  imperative 
direction  in  the  will  in  that  respect,  it  was  within  their  power, 
and  imposed  upon  them  as  a  duty,  by  virtue  of  their  office, 
to  execute  the  power  of  sale.  {Lookman  v.  HeiUyj  95  N.  T. 
64;  Medkings  v.  Cromwell,  5  id.  136;  Bogert  v.  Hertdly 
4  Hill,  492.)  As  the  consequence  of  this,  the  proceeds  of  the 
sale,  when  received  by  the  executors,  would  be  legal  assets  in 
their  hands,  for  which  they  would  be  required  to  account. 
{Hood  V.  Hoody  85  N.  Y.  561.)  And  if  any  duties  were  to 
follow,  in  respect  to  one-third  of  the  fund,  which  would 
require  the  function  of  a  trustee  to  execute,  the  executors,  as 
such,  would  remain  responsible  for  it  until  the  severance  in 
some  manner  by  them  of  the  trust  fund.  {I7V  re  Hood, 
98  N.  Y.  363.) 

We  have  proceeded  far  enough  to  show  the  relation  of  the 
executors,  as  such,  to  the  powers  given  by  the  will,  sufficiently 
for  the  purpose  of  the  question  here.  And  it  is  unnecessary 
to  consider  the  nature  of  the  duties  which  would  be  assumed 
after  the  sale,  in  the  management  of  the  fund,  the  income  of 
which  they  were  directed  to  pay  Mrs.  Bush. 

The  power  of  sale  was  vested  in  the  executors ;  and,  in  view 
of  the  later  authority  giving  construction  to  the  statute  in  that 
respect  (2  E.  S.  72,  §  22),  that  power  of  sale  would  be  taken 
by  an  administrator  with  the  will  annexed.  {MoU  v.  Acker- 
mauj  92  N.  Y.  539.)  It  is,  however,  contended  by  the  plaint- 
iff's counsel,  that,  notwithstanding  the  correctness  of  the 
proposition  just  stated,  the  power  given  to  sell,  created  a  trust 
for  that  purpose,  and  as  such  came  within  the  jurisdiction  of 
the  Supreme  Court;  and,  therefore,  the  acceptauce  of  the 
resignation  of  Boerum  as  trustee,  and  the  appointment  of 
SioKELs  —Vol.  LXXI.    3 1 


242  Greenland  v.  Waddell  et  al.  [Oct., 

Opinion  of  the  Court,  per  Bradley,  J. 

Mrs.  Bush  as  sucli  by  the  court  pursuant  to  the  statute,  was 
eflfectual  to  vest  m  the  latter  the  power  ^  to  make  the  sale. 
(1  R.  S.  730,  §§  69,  70,  71.)     There  is  no  doubt  about  the 
power  of  the  court  to  provide  the  means  for  the  execution  of 
a  trust  when  there  ceases  to  be  a  trustee  to  complete  it.     The 
statute  provides  that  in  case  of  death  of  a  trustee  of  an  unexe- 
cuted express  trust,  the  trust  shall   vest  in   the  Court  of 
Chancery  (now  in  the  Supreme  Court),  with  all  the  powers 
and  duties  of  the  original  trustee,  and  shall  be  executed  by 
some  person  appointed  for  the  purpose  under  the  direction  of 
the  court.     (Id.  §  68.)    And  that  provision  is  applicable  to 
powers  in  trust.     (Id.  734,  §  102.)    It  is  said  by  text  and 
judicial  writers,  to  the  effect,  that  the  court  of  equity  will 
not  permit  a  trust  to  fail  for  want  of  a  trustee  to  execute  it. 
This  means  that  the  power  of  appointment  of  a  trustee  will 
be  exercised  by  the  court  when  occasion  properly  arises  requir- 
ing it.     Such  were  the  cases  of  Leggett  v.  IlurUerX\^  N.  Y. 
445);    Delaney  v.    McCormack  (88    id.   174);   Farrar   v. 
McCue  (89  id.  139) ;    CooTce  v.  Piatt  (98  id.  35) ;   Rogers 
v.   Rogers  (111   id.   228).     And  they  are  cited  by  counsel 
to  support  the  contention  that  the  trustee  appointed  by  the 
court  in  the  present  ease,  was  vested  with  the  power  to  make 
the  sale  and  conveyance  in  question.     It  may  be  observed  that 
those  cases  presented  express  trusts   and  powers  in  trust 
within  the  Revised  Statutes,  and,  therefore,  came  within  the 
statute  before  referred  to,  providing  for  the  apix^intment  of  trus- 
tees to  execute  such  trusts,  and  the  appointments  were  essential 
for  the  execution  of  the  trusts.     The  power  of  sale  given  by 
the  will  in  question,  is  not  within  the  statutory  term  of  express 
trusts,  and  no  title  passed  to  tlie  executor  of  the  land  as  such ; 
and  "  a  general  power  is  in  trust  when  any  person  or  class  of 
persons  other  than  the  grantee  of  such  power,  is  designated  as 
entitled  to  the  proceeds  or  any  portion  of  the  proceeds  or  other 
benefits  to  result  from  the  execution  of  the  power."'     (1  R.  S. 
734,  §  94.) 

The  statute  upon  the  subject  of  trusts  is  not  applicable  to 
that  created  by  this  will,  although  analogous  principles,  to  some 
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extent  at  least,  are  applied  to  those  of  personal  property. 
{Kmie  V.  Gott,  24  .Wend.  640;  Cutting  v.  Cutting,  86  K  Y. 
545.)  It  may  be  assumed  that  the  power  is  inherent  in  the 
Supreme  Court,  without  the  aid  of  tlie  statute,  to  administer 
trusts,  in  so  far  that  it  may,  upon  the  death  or  disability  of  a 
trustee  of  an  unexecuted  trust,  appoint  another  to  execute  it ; 
and  for  adequate  cause  may  remove  a  tnistee  and  supply  his 
place  with  another  to  complete  the  execution  of  a  trust.  This 
proposition  is  not  applicable  to  an  executor  so  far  as  relates  to 
the  duties  of  his  office  as  such.  As  applied  to  him,  the  power 
is  exclusively  in  the  probate  court. 

The  acceptance  of  the  resignation,  as  trustee,  of  the  person 
named  as  executor  in  the  will  did  not,  therefore,  have  the 
effect  to  relieve  him  from  the  execution,  so  far  as  it  remained 
unexecuted,  of  the  trast  which  was  devolved  upon  him  by 
virtue  of  the  office  of  executor.  (1  Perry  on  Trusts,  §  281 ; 
In,  re  Vim  WycJc,  1  Barb.  Ch.  565 ;  Quackenboaa  v.  South- 
wick^  41  N*.  T.  117.)  While  his  relation  as  trustee,  as  distin- 
guished from  that  of  executor,  may  be  treated  as  terminated 
by  force  of  the  order  of  the  court,  that  of  executor  remained. 
And,  as  held  mMottY.  Acherman  {supra),  the  power  to  make 
the  sale  being  within  the  functions  of  the  office  of  the  executor, 
there  is  no  occasion  to  extend  the  inquiry  whether  it  would  be 
in  the  jurisdiction  of  the  Supreme  Court  to  appoint  a  trustee 
to  execute  such  a  trust  or  power  as  that  in  question,  in  the 
event  of  a  vacancy  in  the  office  of  executor,  or  whether  the 
power  must,  in  such  case,  necessarily  be  executed  by  an 
administrator  with  the  will  annexed.  While  the  executor 
remains  in  his  relation  as  such,  the  court  cannot  appoint  a 
trustee  to  supersede  him  in  the  exercise  of  his  functions  as 
executor.  It  cannot  be  assumed,  upon  the  findings  of  ^he  trial 
court,  that  all  the  duties  of  that  officer  had  been  discharged 
by  him  at  the  time  his  resignation  of  trustee  was  accepted  by 
the  court.  The  conclusion  must  follow  that  the  power  to 
make  the  sale  and  conveyance  remained  in  the  executor,  and 
that  Mrs.  Bush  did  not,  through  her  appointment  as  trustee, 
take  such  power.    This  was  the  ground  upon  which  the  Gen- 
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eral  Temi  placed  its  determination,  and,  so  far  as  appears,  the 
inquiry  there  was  not  extended  further  than  that. 

There  is  a  further  question  having  relation  to  the  validity  of 
the  provisions  of  the  will,  by  which  the  testatrix  sought  to 
give  the  fund  to  the  children  of  Mrs.  Bush,  if  she  left  any 
surviving  her,  and  in  the  event  there  mentioned.     This  ques- 
tion arises  upon  the  statute  which  provides  that  "  the  abso- 
lute ownership  of  personal  property  shall  not  be  suspended,  by 
any  limitation  or  condition  whatever,  for  a  longer  period  than 
during  the  continuance  and  until  the  termination  of  not  more 
than  two  lives  in  being  at  the  date  of  the  instrument  contain- 
ing such  limitation  or  condition ;  or  if  such  instrument  be  a 
will,  for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator."     (1  R.  S.  773,  §  1.)     At  the  time  of  the  death  of 
the  testatrix,  Mrs.  Bush  had  no  children  living,  and  she  never 
has  had  -any.     But  assuming  that  she  does  not  survive  her 
husband,  and  that  on  her  death  she  leaves  children  surviving 
her  under  the  age  of   twenty-one  years,  the    inquiry  arises 
whether  the  limitation  over  to  them  is  valid,  and  that  depends 
upon  the  determination  of  the  further  question  whether  the 
absolute  ownership  would  then  vest  in  such  children.     If  it 
would,  there  would  be  no  unlawful  suspension.     Otherwise  it 
is  difficult  to  see  how  the  provision  made  for  them  by  the  will 
can  be  supported.     The  will  does  not,  in  terms,  give  the  fund 
to  the  children,  but  directs  the  executors,  in  the  events  men- 
tioned,  to  pay  it  to  them.     The  postponement  of  the  time  of 
payment  of  a  gift  is  not  important,  that  alone  will  not  qualify 
the  absolute  character  of  the  ownership.     The  vesting  of  it 
is  suspended  if  some  period  in  the  future  is  annexed  to  the 
substance  of  the  gift.     In  the  present  case  the  conditions  upon 
which  the  right  of  the  children  to  take  the  fund  depend   are 
to  or  may  arise  in  the  future,  beyond  the  time  of  the  death  of 
the  mother,  and  the  contingency  is  uncertain.     The  children 
must  reach  the  age  of  twenty-one  years ;  and  if  they  do  not,  the 
fact  that  the  direction  is  that  the  fund  go  to  Mr.  Boerum 
and  Mrs.  Vanderveer,  is  not  consistent  with  the  vesting  of  the 
absolute  ownership  in  the  children    on  the  death  of   their 
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mother.  It  is,  therefore,  clear  that  in  the  case  supposed,  and 
which  may  arise  if  Mrs.  Bush  should  leave  children  her  sur- 
viving, the  observance  of  the  direction  of  the  will  will  operate 
to  suspend  the  absolute  ownership  of  the  fund  for  some  period 
of  time  after  her  death.  [Batsford  v.  Kehbell^  3  Ves.  363 ; 
Patterson  v.  EUia^  11  Wend.  259 ;  Warner  v.  Durant,  76 
N.  Y.  133 ;  Delaney  v.  McCormack,  88  id.  174,  183.) 

Such  suspension  being  for  a  time  not  dependent  upon  lives, 
and  not  more  than  two  in  being  at  the  time  of  the  death  of 
the  testatrix,  renders  the  limitation  over  void  unless  it  is 
saved  by  some  provision  of  the  statute.  We  find  none  in  its 
support.  Wliile  the  suspension  of  the  absolute  power  of 
alienation  of  real  estate,  may  be  extended  beyond  two  lives 
limited,  so  as  to  embrace  the  period  of  minority  of  a  child  to 
whom  the  remainder  is  limited,  and  such  suspension  may  be 
created  by  a  contingent  limitation  of  the  fee  (1  R.  S.  723? 
§§  15,  16 ;  Id.  726,  §  37),  our  attention  is  called  to  no  statute 
qualifying  in  that  or  any  manner,  the  eflEect  of  the  pro- 
vision before  referred  to,  limiting  the  time  of  suspension  of 
the  absolute  ownership  of  personal  property.  The  conse- 
quence seems  to  be  that  the  direction  of  the  testatrix,  by  her 
wiU,  to  pay  the  fund  to  such  children  in  the  event  mentioned, 
or  on  their  failure  to  arrive  at  the  age  of  majority  to  pay  it 
to  Mr.  Boerum  and  Mrs.  Vanderveer,  was  in  contravention  of 
the  statute  and  void.  {Manice  v.  Manice^  43  N.  Y.  303.) 
It  follows  that  if  Mrs.  Bush  does  not  survive  her  husband,  the 
testatrix  will  have  died  intestate  as  to  that  fund ;  or  in  case  the 
power  of  sale  is  not  exercised  by  sale  of  the  land  during  her 
life,  the  intestacy  may  be  applicable  to  it  as  real  estate ;  and  such 
property,  either  as  land  or  personalty,  will,  unless  given  other 
direction  in  the  meantime  by  those  having  contingent  interest 
in  it,  go  to  the  heirs  or  next  of  kin  of  the  testatrix  —  those  who 
were  such  at  the  time  of  the  death  of  the  testatrix — and  not 
to  those  who  will  be  such  at  the  time  the  contingency  occurs 
which  produces  the  intestacy.  (1  R.  8.  751 ;  2  id.  96 ;  Hoes 
V.  Van  Hoesen,  1  Barb.  Ch.  379 ;  In  re  Kane,  2  id.  375.) 

Such  issue  of  Mrs.   Bush,  if  she  should  leave  any  her 
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surviving,  will,  therefore,  have  no  interest  in  this  fund  or 
property  derived  from  the  provisions  of  the  will ;  and  in  the 
event  she  does  not  survive  her  husband,  her  interest  is  limited 
to  a  life  estate,  or  to  the  income  of  the  fund  during  her  life. 
As  a  consequence,  then  and  in  that  case,  her  brother  and 
sister  will  be  the  only  heirs  and  next  of  kin  of  the  testatrix. 

They  have  conveyed  and  transferred  their  unconditional 
and  contingent  interest  in  the  property  to  her.  By  that  con- 
veyance Mrs.  Bush  acquired  the  entire  beneficial  interest  in 
the  property.  This  enabled  her  individually  to  convey  it  to 
the  plaintiff.  Her  deed  to  the  plaintiff  had  the  effect  to  vest 
in  him  the  title  to  the  land.  Since  all  the  parties  having  any 
beneficial  interest  in  it  or  its  proceeds  have  thus  joined  in  and 
made  the  conveyance,  there  remains  no  occasion  for  the  exercise 
of  the  power  of  sale  given  by  the  will ;  and  upon  the  principle 
that  the  beneficiaries  in  the  equitable  conversion  of  real  prop- 
erty into  personalty,  may  effectually  elect  to  have  a  reconver- 
sion into  realty  and  take  it  as  land,  rather  than  the  proceeds  of 
it,  we  think  the  exercise  of  such  power  of  sale  may  be  deemed 
dispensed  with  and  defeated.  (Story's  Eq.  Juris.  §  793; 
Hetzd  V.  Ba/rber^  69  N.  T.  1 ;  Prentice  v.  Janssen^  79  id.  478 ; 
Armstrong  v.  McKehey^  104  id.  179.) 

In  this  case  the  beneficiaries  are  in  a  situation  to  do  so,  as 
the  title  of  the  property,  treating  it  as  land,  was  in  those  three, 
brother  and  two  sisters,  or  some  of  them,  and  was  nowhere 
else.  There  is,  therefore,  no  intervening  right  of  any  other 
party  to  be  prejudiced.  The  contingent  and  unconditional 
estates  were  united  in  Mrs.  Bush  by  the  conveyance  to  her. 
These  views  lead  to  the  conclusion  that  the  defendant  lias 
taken  by  the  conveyance  to  him,  the  title  which  the  plaintiff 
undertook  to  convey.  But  as  the  determination  is  made  upon 
a  ground  not  presented  to  or  considered  by  the  court  below, 
the  plaintiff  should  not  have  costs. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  entered  upon  the  decison  of  the  trial  court  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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Chakles  H.  Eddy  et  al.,  Appellants,  v.  Alvin  Davis, 
Eespondent. 

While  the  formal  requisites  of  a  tender  of  performance  of  a  contract  may- 
be waived,  to  establish  a  waiver  there  miist  be  an  existing  capacity  to 
perform. 

Where,  in  an  executory  contract  for  the  sale  of  real  estate,  the  vendee 
covenants  to  pay  installments  of  the  purchase-money  before  the  time 
fixed  for  the  delivery  of  a  deed,  these  covenants  are  independent  and  the 
vendor  may  sue  for  such  installments  when  due  without  tendering  a 
conveyance;  but  after  that  time  conveyance  and  payment  become  depend- 
ent and  concurrent  acts ;  and  an  action  is  not  maintainable  to  recover 
any  part  of  the  j)urchase-pricc  without  proof  of  tender  of  a  conveyance 
before  suit  brought. 

Where  the  vendor  has,  subsequent  to  the  execution  of  the  contract 
become  unable  to  convey  a  substantial  portion  of  what  he  has 
agreed  to  sell,  he  cannot  make  a  valid  tender  of  performance;  and, 
therefore,  cannot,  after  the  time  fixed  for  delivery  of  the  deed,  recover 
installments  remaining  unpaid  upon  the  contract. 

Plaintiffs  contracted  to  sell  and  convey  to  defendant  certain  premises,  upon 
which  was  a  building  occupied  as  a  store,  and  "to  keep  open  a  right  of 
way  back  of  said  store,"  for  $1,600,  payable  in  annual  installments. 
On  payment  of  $800  of  the  purchase-price,  as  stipulated,  they  agreed  to 
deliver  a  "good  and  sufficient"  deed.  At  the  time  the  contract  was 
made  plaintiffs  owned  other  adjoining  lands  over  which  access  could  be 
had  from  the  street  to  the  rear  of  the  premises.  Soon  after  they  sold 
such  adjoining  land  without  any  reservation  of  a  right  of  way.  In  an 
action  brought  after  the  time  fixed  for  the  delivery  of  the  deed  ta 
recover  installments  then  due,  the  court  found  that  the  right  of  way  w^aa 
necessary  to  the  proper  enjoyment  of  the  store ;  that  the  parties 
intended  that  such  way  should  be  conveyed  with  the  premises,  and  that 
it  constituted  one-half  of  the  value  of  the  property.  Held,  that  having  put 
it  out  of  their  power  to  convey  the  property  agreed  to  be  sold,  plaintiffs 
were  not  able  to  make  a  valid  offer  of  performance;  that  the  fact  that 
defendant,  on  being  informed  before  suit  brought  that  plaintiffs  were 
ready  and  willing  to  convey  if  he  was  ready  to  pay,  replied  that  he  could 
not  pay  and  desired  to  give  up  the  property,  was  not  a  waiver  of  tender 
of  a  deed;  and  that,  therefore,  plaintiffs  were  not  entitled  to  recover. 

Jiobb  V.  Montgomery  (20  Johns.  15)  distinguished  and  questioned. 

(Argued  June  24,  1889;  decided  October  8,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  4,  1886, 
which  reversed  a  judgment  in  favor  of  plaintiflfs,  entered  upon 
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a  decision  of  the  court  on  trial  at  Special  Term  and  granted  a 
new  triaL 

N^The  action  was  brought  to  recover  from  defendant  unpaid 
installments  alleged  to  be  due  upon  a  contract  to  purchase 
land. 

By  the  contract,  which  was  executed  March  1,  1875, 
plaintiflE  agreed  to  sell  to  defendant  a  lot  of  land  in  the  village 
of  Westport,  upon  which  there  was  a  brick  store,  for  the  sum 
of  $1,600,  payable  in  annual  installments  varying  from  $100 
to  $200. 

The  contract  provided  that  possession  should  be  given  on 
payment  of  the  iii-st  installment,  and  contained  the  following 
provisions :  "  The  party  of  the  second  part  (defendant)  is  to 
have  one  hundred  feet  depth  of  land  including  the  store  run- 
ning east  and  west,  running  north  and  south  the  width  of  the 
store."  "The  said  parties  of  the  first  part  agree  that  on 
receiving  the  sum  of  eight  hundred  dollars  at  the  time  and 
manner  above  mentioned,  tliat  they  will  execute  and  deliver 
to  the  said  party  of  the  second  part,  at  their  own  proper  cost  and 
expense,  a  good  and  suflBcient  deed  of  said  property  by  the 
party  of  the  second  part  giving  to  the  parties  of  the  first  part 
a  bond  and  mortgage  on  said  property  for  the  remaining  siun 
unpaid."  "And  the  said  party  of  the  first  part  agrees  to  keep 
open  a  right  of  way  back  of  said  building."  "  It  is  imder- 
stood  that  the  party  of  the  second  part  is  to  put  up  during 
the  coming  year  a  building  on  the  east  end  of  said  store,  to 
cost  not  less  than  six  hundred  dollars." 

Defendant  paid  the  first  installment  under  the  contract, 
entered  into  possession  and  erected  the  building  called  for  by 
the  contract.  lie  made  other  payments  in  amount  about 
sufficient  to  pay  the  interest  on  the  purchase-money.  At  the 
time  of  the  commencement  of  the  action  two  installments, 
amounting  to  $300,  were  not  due.  At  the  time  the  agree- 
ment was  made  the  plaintiffs  owned  other  property  adjoining 
the  lot  sold  defendant,  on  the  north,  and  bounded  on  the  west 
by  the  principal  street  of  the  village ;  and  over  this  property 
access  could  be  had  from  the  street  to  the  rear  of  defendant's  lot 
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In  June,  1875,  plaintiflEs  sold  to  one  Joseph  Hutchings  all 
the  rest  of  the  property  owned  by  them,  without  any  reserva- 
tion of  a  right  of  way  to  defendant's  lot,  and  at  the  time  of 
the  commencement  of  this  action  they  o\i'ned  no  property 
over  which  they  could  give  a  right  of  way  to  the  rear  of 
defendant's  store. 

Further  facts  appear  in  the  opinion. 

Bichard  Z.  Hand  for  appellants.  The  plaintiffs  were 
entitled  to  judgment  for  such  portion  of  the  purchase-money 
as  had  become  due  and  payable  by  the  terms  of  the  contract, 
prior  to  the  commencement  of  the  action,  {Paine  v.  Brown^ 
37  N.  y.  228  ;•  Adams  v.  yTadhams,  40  Barb.  225 ;  Bruce  v. 
Carter^  72  N.  T.  616 ;  BoW  v.  Montgomery,  20  Johns.  15, 
17, 18;  Harrington  v.  Higgins^  17  Wend.  376;  Hartley  v. 
JameSy  50  N.  T.  38,  43.)  The  tender  of  a  deed  was  waived 
by  the  defendant.  {Paine  v.  Brown,  37  N.  Y.  228,  231 ; 
SeUech  v.  Tallman,  87  id.  106 ;  Zav)rance  v.  Miller,  86  id. 
131 ;  Blewett  v.  Baker ^  58  id.  611 ;  NeUon  v.  Plimpton,  55 
id.  480,  484.)  Defendant  cannot  defend  on  the  ground  that 
the  plaintiffs  have  no  title  to  the  premises  in  question.  {Bobh 
V.  MontgoTnery^  20  Johns.  15 ;  Harrington  v.  Higgina^,  17 
AVend.  376;  Hartley  v.  Jo7ie8,  50  N.  T.  38,  43;  Champion 
V.  White^  6  Cow.  509 ;  Jenkins  v.  Fahey,  73  N.  Y.  355,  359 ; 
Levns  v.  McMiUen,  41  Barb.  420 ;  Pearsall  v.  Frazer,  14 
id.  564 ;  Tompkins  v.  Elliot^  5  Wend.  496 ;  Betts  v.  Perine, 
15  id.  219 ;  Bruce  v.  Carter,  72  K  Y.  616 ;  BenmU  v.  Pix- 
ley,  7  Johns.  249 ;  Thomas  v.  Kingsland,  108  N.  Y.  616 ; 
Fry  on  Spec.  Perf.  §  916  [3d  Am.  ed.]  458  ;  Martin  v.  Colby, 
42  Hun,  1 ;  Sage  v.  Tt^vslow,  88  N.  Y.  240 ;  Mmris  v. 
Whitcher,  20  id.  41 ;  F.  L.  and  T  Co.  v.  Hunt,  16  Barb.  514.) 
The  facts  found  in  favor  of  the  plaintiff  are  beyond  question 
or  review  here.    {Porter  v.  Smith,  107  N.  Y.  531.) 

Chester  McLaughlin  for  respondent.     There  was  no  action- 
able breach  of  contract  on  the  part  of  the  defendant.     {Hoag 
V.  Parr,   13   Hun,   95;  Grant  v.   Johnson,  5  N.  Y.  247; 
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Beecher  v.  Oonradt^  13  id.  108 ;  James  v.  BurcheU,  82  id. 
108 ;  Smitii,  v.  McCluakey^  45  Barb.  610 ;  Bimne  v.  Divine, 
68  id.  264 ;  Culver  v.  Burgher,  21  id.  326.)  When  the  $800 
became  due,  plaintiffs,  by  tendering  a  conveyance,  could  have 
maintained  an  action  for  specific  performance,  or  an  action 
at  law,  for  that  amount  of  the  purchase-price.  {Beecher  v. 
Conradt,  13  N.  Y.  108 ;  Grant  v.  Johnson,  6  id.  247.)  There 
is  a  plain  distinction  between  this  action,  which  is  at  law,  and 
in  which  a  breach  of  contract  must  be  shown  before  the  com- 
mencement of  suit,  and  an  action  in  equity  in  which  the 
contract  and  not  the  breach  of  it  gives  the  right  of  action. 
{Bruce  v.  Tilson,  25  N.  T.  194.)  Plaintiffs  cannot  stand  on 
the  ground  of  waiver,  as  they  had  not  at  the  time  of  the  offer 
capacity  to  perform.  {Holmes  v.  Bolmes,  12  Barb.  137; 
Lawrence  v.  MiUer,  86  N.  Y.  139 ;  BiglerY.  Morgan,  77  id. 
318;  Smith  v.  St/urges,  108  id.  495.)  Plaintiffs  cannot 
maintain  their  recovery,  as  there  is  a  failure  of  title  to  a 
material  and  valuable  part  of  the  property  contracted  to  the 
defendant.  (Washburn  on  Easements,  258.)  This  is  an  action 
for  breach  of  contract,  and  not  in  equity  for  its  enforcement. 
{Vide  V.  T.  cfe  B.  R.  i?.  Co.,  20  K  Y.  184;  Tompkins  v. 
Haytt,  28  id.  347 ;  Lewis  v.  McMillian,  41  Barb.  420  ;  Bar- 
well  V.  Jackson,  9  N.  Y.  535  ;  Smith  v.  Babcock,  36  id.  169 ; 
Smith  V.  Sturges,  108  id.  502;  Jam£s  v.  BurcheU,  82  id. 
108  ;  8  Cush.  233 ;  16  Mass.  161.) 

Bbown,  J.  The  trial  court  found,  as  conclusions  of  law,  that 
the  defendant  "  was  not  entitled  to  a  conveyance  of  property, 
or  of  such  right  of  way  until  the  full  sum  of  sixteen 
hundred  dollars,  the  consideration  provided  by  said  contract, 
was  paid,  and  that  the  provision  in  said  contract  for  deeding 
the  premises  to  tlie  defendant,  upon  the  payment  of  eight 
hundred  dollars  and  interest,  was  for  his  (defendant's)  benefit, 
and  he  could  avail  himself  of  it  at  his  option,  by  paying  such 
money  at  the  times  provided  in  the  contract,  and  demanding 
a  deed  and  tendering  a  bond  and  mortgage ;  not  having  paid  ^ 
or  made  such  demand  or  tender,  and  having  waived  his  right 
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to  make  any  claim  under  this  provision,  as  appears  in  the  sixth 
finding  of  fact,  the  contract  was  to  be  treated  as  if  it  had  been 
omitted,  and  the  action  having  been  brought  to  recover  install- 
ments due,  no  tender  of  a  deed  by  the  plaintiffs  was  necessary 
to  enable  them  to  maintain  this  action/' 

The  sixth  finding  of  fact  referred  to  was  as  follows :  "That 
immediately  before  the  commencement  of  this  action  the 
plaintiffs,  by  their  attorneys,  applied  to  said  defendant  and 
informed  him  that  plaintiffs  were  ready  and  willing  to  per- 
form said  contract  on  their  part,  if  he  was  ready  to  pay,  to 
which  defendant  replied  that  he  could  not  pay,  and  said  he 
wanted  to  give  up  the  property,  and  thereupon  plaintiffs  com- 
menced this  action." 

It  is  undisputed  that  within  two  months  after  the  defendant 
entered  into  possession  of  the  property  plaintiffs  sold  all 
their  adjoining  land,  and  thus  put  it  out  of  their  power  to  com- 
ply with  their  agreement  with  defendant,  and  keep  open  a 
right  of  way  to  the  rear  of  his  store ;  and  at  the  time  of  the 
offer  mentioned  in  the  finding  of  fact  I  have  quoted  the 
plaintiffs  were  powerless  to  fulfill  their  agreement.  The  find- 
ing, therefore,  that  they  were  ready  to  perform,  or  that  their 
offer  and  defendant's  refusal  constituted  a  waiver  of  tender 
of  the  deed  cannot  be  sustained.  A  tender  imports  not  only 
readiness  and  ability  to  perform,  but  actual  production  of  the 
thing  to  be  delivered.  The  formal  requisite  of  a  tender 
may  be  waived,  but  to  establish  a  waiver  there  must  be  an 
existing  capacity  to  perform.  {Nelson  v.  Plim/pton  Ele- 
vating Co,^  65  N.  Y.  484;  Lawrence  v.  MiMer^  86  id.  137; 
BigUr  V.  Morgcm^  77  id.  318.) 

Here  there  was  no  existing  capacity,  as,  having  sold  all  the 
adjacent  lands,  plaintiffs  could  not  perform  their  covenant  "  to 
keep  open  a  right  of  way "  back  of  defendant's  store.  The 
conclusion  of  a  waiver  is  not,  therefore,  sustained.  If,  how-^ 
ever,  the  construction  put  upon  the  contract  by  the  learned 
trial  court,  in  the  conclusion  of  law  I  have  quoted,  is  correct, 
then  the  finding  of  a  waiver  of  tender  of  performance  is 
unimportant. 
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Never  having  paid  $800  of  the  purchase-money,  defendant 
was  not  in  a  position  to  demand  the  conveyance,  and  there 
being  in  the  contract,  as  construed  by  the  trial  court,  no  cove- 
nant on  the  part  of  the  plaintiff  to  deliver  the  deed  until  the 
full  consideration  was  paid,  tender  of  the  conveyance  as  a 
condition  precedent  to  recover  for  unpaid  installments  was 
not  necessary,  and  no  question  as  to  the  sufficiency  of  the  facts 
to  constitute  a  waiver  of  tender  could  legitimately  arise. 

Where  a  contract  for  the  sale  of  land  provides  for  partial 
payments  of  the  purchase-money  prior  to  the  delivery  of  the 
deed,  the  vendor  may  sue  for  such  installments  when  due  with- 
out tendering  a  conveyance.  {Paine  v.  Brown^  37  K.  Y. 
228 ;  Harrington  v.  Higgins^  17  Wend.  376.) 

But  when,  after  the  installments  are  all  due,  the  vendor 
brings  an  action  for  the  purcliase-nioney,  he  is  not  entitled  to 
recover  without  proving  an  offer  before  suit  to  convey  the 
land  to  the  defendant  on  receiving  the  purchase-price.  When 
the  last  installment  falls  due  the  payment  of  the  whole  of  the 
unpaid  purchase-money  and  the  conveyance  of  the  land 
become  dependent  acts.     {Beecher  v.  Conradt^  13  N.  Y.  108.) 

And  the  same  rule  appKes  when  an  action  is  brought  for 
any  installment  payable  at  or  after  the  term  fixed  for  the 
delivery  of  tlie  deed.  {Grant  v.  Johnson^  5  N.  Y.  217; 
Pordage  v.  Cole^  1  Saund.  320b,  Sergeant  Williams'  note.) 
So  that  if  the  fair  interpretation  of  the  contract  is,  as  was 
held  by  the  trial  court,  tliat  there  was  no  obhgation  on  plaint- 
iffs' part  to  deliver  a  deed  until  the  whole  of  the  purchase- 
money  was  paid,  except  in  case  of  a  demand  therefor  by 
defendant  after  payment  of  $800  and  tender  of  a  bond  and 
mortgage  for  the  balance  of  the  purchase-price,  then  the 
judgment  was  right  and  must  be  affinned. 

We  come,  therefore,  to  the  consideration  of  the  question 
whether  the  learned  trial  judge  was  right  in  his  construction 
of  the  contract  that  the  provision  for  a  delivery  of  the  deed, 
when  $800  was  paid,  was  one  for  the  benefit  of  the  defendant, 
enforceable  only  on  his  demand,  or  whether  it  was  a  covenant 
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on  the  part  of  the  plaintiflEs  to  deliver  the  conveyance  at  the 
time  named. 

We  can  find  no  support  for  the  construction  adopted  by  the 
trial  court  in  the  agreement  itself,  and  it  is  not  based  upon 
any  finding  of  fact. 

The  construction  is  harsh,  unfair  and  unnecessary.  The 
parties  appear  to  have  provided  expressly  for  all  matters 
between  them.  We  expect  naturally  to  find  mutual  obliga- 
tions in  the  contract.  The  vendee  agrees  to  pay  the  purchase- 
money,  and  we  look  for  an  agreement  on  the  part  of  the 
vendor  to  convey.  If  it  is  not  contained  in  the  clause  of  the 
contract  under  discussion,  it  does  not  exist  in  express  terms, 
and  we  are  forced  to  imply  it  from  the  nature  of  the 
instrument. 

In  Rdbb  v.  Montgomery  (20  Johns.  15),  cited  by  appellants, 
there  was  an  express  covenant  to  convey  on  payment  of  the 
purchase-money,  and  a  further  provision  that  if,  after  the  first 
payment  was  made,  defendant  wished  to  get  a  deed,  and  to 
give  a  bond  and  mortgage  for  securing  the  two  last  payments, 
plaintiff  would  give  a  deed. 

Thus  the  intent  of  the  parties  was  clear  that  it  was  to  be 
optional  with  the  vendee  whether  he  would  take  a  deed  on 
making  the  first  payment. 

Here  there  is  no  express  covenant  to  give  a  deed  at  all, 
unless  it  is  in  the  provision  cited.  The  language  used  in  this 
part  of  the  contract  does  not  express  an  option,  but  is  that  of 
a  positive  undertaking.  It  is :  "  Parties  of  the  first  part  agree, 
on  receiving  the  sum  of  eight  hundred  dollars^  *  *  » 
that  they  will  execute  and  deliver    *    *    *    a  sufficient  deed.'* 

We  think  the  intent  of  the  parties  is  plainly  inferable  from 
the  language  used,  that  this  was  a  covenant  on  plaintiff's  part 
to  convey  at  the  time  and  under  the  circumstances  mentioned. 

We  have,  therefore,  an  action  to  recover  unpaid  install- 
ments brought  after  the  time  stipulated  for  the  delivery  of 
the  deed,  and  in  such  case,  to  entitle  plaintiffs  to  recover,  it 
was  incumbent  upon  them  to  show  an  offer  made  before  suit, 
to  convey  on  receiving  the  stipulated  part  of  the  purchase- 
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money.  {Grant  v.  Johnaom  and  Beecher  v.  Conradt^  supra.) 
The  facts  of  this  case  are  very  similar  to  the  cases  cited. 
In  Grant  v.  Johnson  the  contract  waft  to  sell  the  land  for 
$950 ;  $200  of  which  was  payable  in  Apn%  184:6,  and  $200 
in  April,  1847,  and  the  balance  in  two  annua)  payments 
thereafter. 

The  seller  was  to  give  possession  in  November,  1845,  and  » 
deed  in  May,  1846.  The  action  was  for  the  instaUment  due 
in  April,  1847,  and  this  court  held  that  delivery  of  the  deed 
was  a  condition  precedent  to  the  payment  of  the  second 
installment,  and  having  made  no  tender,  plaintiflE  could  not 
recover. 

In  BeecJier  v.  Conradt  the  purchase-money  was  payable 
in  five  instaUments.  None  were  paid,  and  after  they  were  all 
due  plaintiff  brought  an  action  for  the  whole  purchase-money. 
This  court  held  that  while  the  covenants  as  to  the  first  four 
installments  were  originally  independent,  when  the  last  install- 
ment fell  due,  conveyance  and  payment  were  dependent  acts, 
and  that  no  part  of  the  purchase-money  could  be  recovered 
without  tender  of  a  conveyance  before  commencement  of  the 
action.  To  the  same  effect  are  Hoag  v.  Parr  (13  Hun,  95) ; 
James  v.  Burchdl  (82  K  Y.  108) ;  Smith  v.  McCluskey  (45 
Barb.  621).  The  determination  of  the  question  what  are  and 
what  are  not  dependent  covenants  is  not  one  free  from  difficulty, 
and  many  of  the  cases  are  so  irreconcilable  that  they  are 
studied  with  little  profit  or  assistance  to  the  judgment. 

Each  case  must  be  determined  by  the  cardinal  rule  of 
interpreting  all  contracts,  viz.,  to  ascertain  the  intention  of 
the  parties  to  the  agreement ;  and  here  we  think  there 
is  no  doubt  the  intention  was  to  deliver  the  deed  of  the 
property  when  $S00  of  the  purchase-money  was  paid.  For 
all  the  installments  falling  due  prior  to  that  time  plaintiffs 
might  have  brought  their  action  and  recovered  ^vithout 
proof  of  offer  to  convey,  but  having  waited  until  after  the 
time  fixed  for  the  delivery  of  the  deed,  payment  and  con- 
veyance became  dependent  and  concurrent  acts,  and  tender  of 
performance  was  essential  on  their  part  to  an  enforcement  of 
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defendant's  obligations  under  tlie  contract.  The  case  seems 
to  fall  directly  within  the  spirit  of  the  second  rule  suggested 
by  Sergeant  Williams  in  his  note  to  Pordage  v.  Cole  {supra) : 
"  Wlien  a  day  is  appointed  for  the  payment  of  money,  and  the 
day  is  to  happen  after  the  thing  which  is  the  consideration  is 
to  be  performed,  no  action  for  the  money  can  be  sustained 
without  averring  a  performance ; "  and  the  rights  of  the  parties 
under  such  circumstances  as  exist  in  this  case  are  clearly  stated 
by  Judge  Gardner  in  Beecher  v.  Conradt  as  follows :  "  The 
defendant  has  lost  his  right  to  pay  the  installments  separately, 
and  the  plaintiff  liis  right  to  enforce  collection  by  separate 
suits.  There  is  but  a  single  cause  of  action,  one  and  indivis- 
ible. The  defendant,  if  he  would  obtain  his  due,  must  pay  all, 
and  the  plaintiff,  if  he  would  recover,  must  show  such  a  per- 
formance on  his  part  as  would  entitle  him  to  all  the  unpaid 
consideration."  None  of  the  cases  cited  by  the  appellant  are 
in  conflict  with  the  rule  stated,  under  the  construction  we  have 
given  the  contract. 

Edbb  V.  Montgomery  (20  Johns.  15),  in  one  respect,  I  think, 
must  be  erroneously  reported.  The  case  states  that  the  decla- 
ration averred  non-payment  of  all  the  mstallments. 

If  we  are  to  understand  by  this  that  the  action  was  brought 
to  recover  the  whole  purchase-money,  and  to  regard  the  court 
as  holding  that  no  tender  of  conveyance  was  necessary,  then 
the  case  is  in  conflict  with  all  the  later  authorities.  But  if 
the  action  was  to  recover  the  first  installment  only,  then  the 
decision  is  intelligible.  I  think  the  action  must  have  been  for 
the  first  installment.  The  case  as  reported  arose  upon  a 
demurrer  by  defendant  to  a  replication  to  a  plea  in  the  answer 
and  involved  the  single  question  whether  the  assignment  of 
the  contract  and  the  conveyance  of  the  land  to  Bemus  by  the 
vendor,  before  the  first  installment  was  due  (Bemus  being 
ready  and  willing  and  having  the  capacity  to  convey  to 
defendant)  was  a  bar  to  the  recovery.  The  court  held  that  it 
was  not,  and  in  so  deciding  is  in  harmony  with  later  decisions, 
which  hold  that  in  an  action  by  a  vendor  for  an  installment 
of  purchase-money  falling  due  prior  to  the  time  limited  for 
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the  delivery  of  the  deed,  want  of  title  in  the  vendor  is  not  a 
defense.     {Harrhigton  v.  Higgim^  17  Wend.  376.) 

These  and  all  kindred  cases  will  be  found,  I  tliink,  to  have 
arisen  on  independent  covenants  in  contracts,  and  the  rule 
established  by  them  has  no  application  in  an  action  by  a 
vendor  for  purchase-money  brought  subsequent  to  the  day 
stipulated  for  the  delivery  of  the  deed. 

The  appellant  makes  the  point  that  the  agreement  to  keep 
open  the  right  of  way  was  a  personal  covenant,  having  no 
relation  to  the  title,  and  its  violation  furnished  no  excuse  for 
refusal  to  pay  the  purchase-money. 

The  appellant  is  not  in  a  position  to  raise  such  a  question, 
being  concluded  by  the  finding  of  the  trial  court,  that  such 
right  of  way  was  necessary  to  the  proper  enjoyment  of  the 
store,  and  that  the  parties  intended  that  defendant  should 
have  such  way,  and  that  it  should  be  conveyed  to  hira  with 
the  store ;  and  we  think  a  right  of  way,  which  the  trial  judge 
found  to  constitute  in  value  one-half  of  the  property  agreed 
to  be  sold,  cannot  be  regarded  as  an  immaterial  part  of  the 
consideration  of  the  defendant's  obligation.  Having  put  it 
out  of  their  power  to  convey  the  property  which  they  had 
agreed  to  sell,  the  plaintiffs  were  not  able  to  make  a  valid 
offer  of  performance,  and  hence  not  entitled  to  recover  the 
unpaid  purchase-money. 

The  order  of  the  General  Term  was  right  and  should  be 
affirmed,  and  judgment  absolute  rendered  for  the  defendant 
on  the  stipulation,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Joseph   A.  Febguson,  Kespondent,  v.  Geobge  Bakeb, 
Appellant. 

Although,  ordinarily,  one  partner  may  not  sue  his  copartner  at  law  in 
respect  to  partnership  defdings,  if  the  cause  of  action  is  distinct  from  the 
partnership  accounts,  and  does  not  involve  their  consideration,  it  1^ 
maintainable. 

FlaintifiTs  complaint  alleged,  in  substance,  that  the  parties'  were  formerly 
copartners;  that  the  copartnership  had  been  dissolved  and  a  settlement 
made;  that  defendant  had  agreed  to  collect  the  debts  due  the  firm, 
amounting  to  a  sum  specified,  and  as  soon  as  collected,  to  pay  over  to 
plaintiff  his  share,  i.  e.,  one-half  thereof;  that  defendant  had  collected 
said  amount,  but  had  not  paid  as  agreed,  and  Judgment  was  demanded 
for  the  one-half,  ffdd,  that  the  action  was  maintainable  upon  the  facts 
alleged. 

The  dissolution  was  by  an  indorsement  upon  the  copartnership  agreement, 
which  indorsement  stated  that  the  copartnership  was  dissolved  by  mutual 
consent,  and  that  defendant  was  authorized  and  consented  "  to  settle  all 
debts  to  and  by  the  firm."  Plaintiff  was  permitted  to  show,  mostly  by 
oral  evidence,  that  all  the  partnership  matters  were,  about  the  time  of  the 
dissolution,  settled  and  adjusted,  its  assets  divided,  and  its  debts  paid  or 
assumed  by  defendant,  and  nothing  left  to  be  done  except  the  collection 
and  division  of  the  debts  due  the  firm,  and  that  defendant  agreed  to  pay 
to  plaintiff  his  share  of  the  collections.  Held,  that  the  evidence  was 
properly  received;  that  it  was  not  rendered  incompetent  by  the  agree- 
ment of  dissolution,  as  the  adjustment  of  the  partnership  matters  and  the 
promise  to  pay  were  not  merged  in,  and  were  not  contradictory  of  said 
agreement. 

(Submitted  June  36,  1880;  decided  October  8,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  September  27, 
1886,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict  and  an  order  denying  a  motion  to  set  aside  the 
verdict,  and  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

John  H.  Tresidder  for  appellant.     The  court  erred  in 
admitting  the  testimony  concerning  the  alleged  colloauium 
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when  the  whole  of  the  agreement  was  in  writing.  (Green- 
leaf  on  Ev.  [4th  ed.]  351-352.)  As  the  appellant  duly 
excepted  to  the  admission  of  said  testimony,  and  also  to  the 
judge's  refusal  to  dismiss  the  complaint  and  direct  a  verdict 
for  the  appellant,  the  judgment  should  be  reversed.  {Ckapin 
V.  Dohaouy  78  N.  Y.  74 ;  Bri^ff  v.  RiUofij  99  id.  517.)  There 
must  be  not  only  a  settlement,  but  an  express  promise  to  pay 
before  an  action  at  law  by  one  partner  to  recover  his  share  of 
the  partnership  moneys  against  another  partner  can  be  main- 
tained, {liainsford  v.  Bainsford^  57  Barb.  58-66 ;  47  N.  Y. 
656 ;  Cumminga  v.  Morris,  25  id.  625-629 ;  BueU  v.  Cole, 
54  Barb.  353 ;  Murray  v.  Rogers,  14  Johns.  313 ;  dxsey  v. 
Brush,  2  Caines,  293 ;  Westerlo  v.  Evertson,  1  Wend.  532 ; 
Crater  v.  Bininger,  45  N.  T.  545-549 ;  Muller  v.  Cox,  15 
K  Y.  S.  R.  393;  Arnold  v.  Arnold,  90  K  Y.  580-583; 
Belanger  v.  Dana,  52  Him,  39;  Parsons  on  Con.  164;  Story 
on  Part.  §§  219-221;  Colyer  on  Part.  269;  Lindley  on  Con. 
1032.)  Balances  struck  only  preparatory  to  a  settlement  are 
not  sufficient.  Until  the  final  settlement  is  had,  the  remedy 
is  equity.     {Bums  v.  Nothingliam,  60  111.  531.) 

F.  Z.  Backus  for  respondent.  The  action  at  law  can  be 
maintained.  There  was  abundant  evidence  of  a  ''  settlement 
and  an  express  promise  to  pay  "  the  amount  claimed  and  tlie 
question  was  fairly  submitted  to  the  jury  in  the  charge  of 
the  court.  {Rainsford  v.  Rainsford,  57  Barb.  58 ;  47  N.  Y. 
656;  Firdey  v.  Fay,  96  id.  663;  PoweU  v.  Noye,  23 
Barb.  184;  Howard  v.  France,  43  K  Y.  593;  CraUr  v. 
Binninger,  45  id.  545.)  The  agreement  to  pay  to  the  plaintiff 
one-half  of  the  money  when  collected  was  not  merged  in 
the  memorandum  of  dissolution,  and  parol  evidence  of  the 
verbal  agreement  was  properly  admitted.  {Finley  v.  Fay,  96 
N.  Y.  663 ;  Chapvn  v.  Ddbson,  78  id.  74 ;  BAgg  v.  HiUon, 
99  id.  517;  Eighmie  v.  Taylor,  98  id.  288;  Guinnip  v. 
Close,  19  Wkly.  Dig.  224 ;  Earl  v.  Collins,  19  id.  307 ;  Rob- 
inson V.  Memaugh,  21  id.  311 ;  Tainter  v.  Hemmingway, 
18  Hun,  458.) 
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PoTTEB,  J.  The  parties  to  the  action  had  been  copartners 
in  manufacturing  and  selling  shoes  in  the  city  of  Brooklyn 
under  written  articles  of  copartnership,  and  under  the  firm 
name  of  Baker  &  Ferguson,  from  the  Ist  day  of  March  to  the 
23d  day  of  July,  1885,  when  the  copartnership  was  dissolved 
by  mutual  consent  expressed  in  writing,  indorsed  upon  the 
agreement  of  copartnership  as  follows : 

"  By  mutual  consent  of  the  parties  to  the  within  agreement, 
the  partnership  thereby  formed  is  wholly  dissolved ;  the  within 
George  Baker  is  authorized  and  consents  to  settle  all  debts  to 
and  by  the  firm. 

"Dated  the  23d  day  of  July,  1885. 

"  JOSEPH  A.  FERGUSON,    [l.  s.] 
"  GEORGE  BAKER.  [l.  s.]  " 

The  action  is  brought  to  recover  one-half  of  the  sum  of 
money  collected  by  the  defendant  upon  bills  due  the  firm  and 
unpaid  at  the  time  of  the  dissolution,  upon  allegations  con- 
tained in  the  complaint  to  the  efifect  that  said  partnership  had 
been  dissolved  and  a  settlement  made;  that  the  defendant 
had  consented  and  agreed  to  collect  the  debts  due  said  plaintiflE 
and  defendant,  as  said  firm,  amounting  to  about  $1,494.97,  and 
to  pay  over  to  plaintiff  as  soon  as  collected  his  share,  one-half 
of  said  amount;  that  said  defendant  had  collected  said 
amount,  but  had  not  paid  plaintiff  any  part  of  the  amount  so 
collected,  except  the  sum  of  $86,  and  demanding  a  judgment 
against  the  defendant  for  the  sum  of  $653.21. 

The  action  is,  therefore,  one  at  law.  The  plaintiff,  to  sup- 
port the  action,  introduced  evidence  tending  to  show  that  the 
money  and  stock  in  trade,  manufactured  and  unmanufactured, 
had  been  divided  between  them;  that  the  interest  of  the 
plaintiff,  as  a  partner  in  the  plant,  had  been  sold  to  defendant 
and  paid  for  out  of  defendant's  share  of  the  moneys  on  hand, 
and,  in  short,  that  the  whole  partnership  property  and  assets  and 
affairs,  and  the  debts  owing  by  the  firm,  were  assumed  by 
the  defendant  or  paid  by  the  firm  at  or  near  the  dissolution, 
and  the  alleged  promise  by  the  defendant  to  collect  and  pay 
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over  to  plaintifi  the  one-half  of  the  debts  owing  the  firm,  and 
that  nothing  in  relation  to  the  partnership,  its  assets  or  liabili- 
ties, remained,  except  the  collection  of  the  debts  due  the  firm. 

There  seems  to  be  only  two  questions  presented  for  consid- 
eration upon  this  appeal,  and  they  are,  first,  whether  an  action 
at  law  can  be  maintained  upon  the  facts  alleged  and  found  by 
the  jury ;  and,  second,  whether  the  mode  of  proving  those 
facts  was  allowable. 

Assuming  the  first  proposition  to  be  as  contended  for  by 
the  appellant,  viz.,  that  there  must  be  a  settlement  and  a 
promise  to  pay  in  order  to  maintain  an  action  at  law  between 
partners,  was  there  not  a  settlement  between  the  parties  of  all 
such  matters  as  are  usually  eflEected  by  an  accounting  before  a 
court  or  referee,  and  upon  which  the  rights,  duties  and  obli- 
gations of  partners  are  determined  or  settled. 

A  settlement  or  adjustment  of  such  rights  and  obligations 
is  ordinarily  done  by  the  court  after  an  accounting,  and 
whether  these  rights,  duties  and  obligations  are  settled  by  a 
court  or  by  the  parties  can  make  no  diflEerence  as  to  tlie 
parties  after  such  settlement. 

In  this  case  it  was  found  that  all  partnership  matters  and 
aflfairs  were  adjusted,  and  nothing  was  left  to  be  done  but  the 
collection  of  the  debts  due  the  firm,  and  that  the  defendant 
promised  to,  and  has  collected  the  same,  or  a  portion  of  thenL 
The  only  thing  remaining  is  for  him  to  perform  the  remainder 
of  his  promise,  viz.,  to  pay  the  plaintiflE  his  half  of  the  moneys 
collected,  and  this  he  refused  to  do.  Can  it  be  that  a  court 
of  law  is  not  competent  to  render  a  judgment  that  he  should 
perform  as  he  promised  ?  What  more  can  a  court  of  equity 
do,  or  what  more  is  there  any  necessity  to  do,  than  has  been 
done  by  the  parties  themselves  ?  It  seems  to  me  that  there 
is  neither  anything  to  do  or  to  undo  in  this  case  by  a  court 
of  equity.  Indeed,  a  court  of  equity  not  only  should  not,  but 
cannot  make  a  different  division  and  settlement  between  these 
parties,  but  must  leave  them  where  their  own  voluntary  acts 
have  placed  them,  and  that  is,  where  they  are  cognizable  in  a 
court  of  law. 
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The  rule  is  well  settled  that  though,  ordinarily,  one  partner 
cannot  sue  his  copartner  at  law  in  respect  to  partnership  deal- 
ings, if  the  cause  of  action  is  distinct  from  the  partnership 
accounts  and  does  not  in/volve  their  consideration,  the  action 
maybe  maintained.  {Crater  v.  Bvnvnger^  45  N.  Y.  545; 
Howard  v.  France^  43  id.  593.) 

Now,  as  to  the  evidence  introduced  upon  the  trial,  to  prove 
the  facts  to  the  jury.  It  was  objected  that  this  proof  of  the 
settlement  and  promise  to  pay  being  mainly  verbal  and  out- 
side of  the  written  agreement  of  dissolution,  could  not  be 
introduced ;  that  it  was  to  be  considered  that  it  was  merged 
in  it  or  was  contradictory  of  it.  This  position  is  totally  unten- 
able in  either  aspect  {Finlay  v.  Fay,  96  N.  Y.  663 ;  Btigg 
^.  Hilton,  99  id.  517;  Chapin  v.  Ddbson,  78  id  74.)  The 
articles  simply  provided  for  a  dissolution  of  the  firm,  and  which 
of  them  should  collect  the  outstanding  debts  due  the  firm,  a 
power  which  either  might  exercise  by  law  and  without  an 
express  agreement. 

The  agreement  did,  and  was  doubtless  intended  to,  do  no 
more  than  to  to  dissolve  the  copartnership  and  to  terminate 
their  relations  as  coi>artner8,  and  to  announce  the  fact  to  the 
persons  dealing  with  the  firm,  and  to  the  public.  There  was 
no  occasion,  in  the  aiticle  of  dissolution,  to  state,  as  between 
themselves  nor  as  to  the  public,  whether  or  not  ttiey  had 
settled  their  partnership  aflfairs  or  how  they  had  settled  them. 
The  settlement  or  division  had  been  consummated  contempo- 
raneously with  the  agreement  of  dissolution.  Just  when  is  of 
no  moment,  so  long  as  it  was  an  accomplished  fact  It  should 
not,  therefore,  have  been  in  the  agreement  of  dissolution. 
Nor  is  it,  in  any  sense,  contradictory  of  it  It  was  entirely 
distinct  from  the  agreement  That  agreement  is  one  thing. 
How  their  partnership  affairs  should  be  settled  and  closed  quite 
another.  Unless  they  should  wind  them  up  by  an  agreement 
between  themselves,  they  could  do  so  by  going  into  a  court  of 
equity.  They  chose  the  wiser  course  and  kept  out  of  a  court 
of  equity;  and  if  the  defendant  had  kept  the  promise  the  jury 
found  he  made,  he  would  also  have  kept  out  of  a  court  of  law. 
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I  have  not  overlooked  the  evidence  that  the  defendant 
collected  and  acted  upon  the  agreement  apparently  by  collect- 
ing a  portion  of  the  debts  due  the  firm,  and  paying  over  the 
half  of  the  moneys  so  collected  in  accordance  with  its  terms. 
But  the  agreement,  if  made  as  found  by  the  jury,  did  not 
need  these  or  any  similar  acts  to  confirm  it. 

The  agreement  was  upon  a  good  consideration,  valid  and 
enforceable  in  a  court  of  law.  I  think  the  case  was  rightly 
decided  and  the  judgment  should  be  aflSrmed,  with  costs. 

Bradley,  J.  I  concur  with  the  views  of  Judge  Potter. 
The  written  memorandum,  to  the  effect  that  the  partnership 
was  dissolved  by  mutual  consent,  and  that  the  defendant  was 
authorized  and  consented  "  to  settle  all  debts  to  and  by  the 
firm,"  did  not  necessarily  have  the  effect  to  embrace  or  merge 
any  agreement  which  may  have  been  made  by  way  of  adjust" 
ment  between  the  parties.  The  dissolution  was  an  inde" 
pendent  fact,  and  the  power  assumed  by  the  defendant  to  col- 
lect and  pay  the  outstanding  bills  and  liabilities  of  the  firm  did 
not,  in  legal  effect,  involve  the  fact  of  adjustment  of  the 
accounts  between  the  parties,  or  exclude  the  existence  of  an 
agreement  of  that  character.  That  may  properly  have  been 
the  subject  of  oral  contract  between  them,  contemporaneously 
with  the  writing  and  independently  of  it.  And  upon  the 
principle  that  a  part  only  of  the  agreement  was  reduced  to 
writing,  it  was  competent  to  prove  that  they  had  adjusted 
their  matters  so  as  to  dispense  with  any  further  accounting, 
and  so  as  to  create  a  liability  of  the  defendant  at  law  for  the 
payment  of  the  amount  which  should  become  due  the  plaintiff 
pursuant  to  such  adjusting  contract. 

The  fact  so  found  by  the  jury  being  permitted  by  the 
evidence,  the  recovery  was  justified  for  the  amount  ascertained, 
which  the  defendant  undertook  to  pay  the  plaintiff. 

All  concur. 

Judgment  fitfl^med. 
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Hugh  Tighe,  Respondent,  v.  James  Morrison,  Appellant. 

Defendant  and  one  D.,  having  been  appointed  administrators  on  condition 
that  they  file  the  usual  bond  with  two  sureties,  agreed  between  them- 
selTes  that  each  should  furnish  a  surety.  Defendant  applied  to  plaintiff 
to  sign  the  bond,  stating  that  he  had  an  interest  in  the  estate  as  it  was 
indebted  to  him,  and  upon  his  oral  guaranty  to  save  plaintiff  from  all 
loss  plaintiff  consented  and  executed  the  bond  as  surety  for  both  adminis- 
trators. Plaintiff  having  been  compelled  to  pay  $1,200  for  a  default 
of  D.,  as  administrator,  brought  this  action  upon  the  guaranty. 
Defendant  claimed  that,  so  far  as  it  related  to  D.,  it  was  a  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another,  and  so  was  void 
under  the  statute  of  frauds.  (2  R.  8. 186,  §  2.)  Held,  untenable;  that  the 
promise  was  an  original  one,  not  severable  in  its  nature,  and  legally 
beneficial  to  the  defendant  only. 

To  bring  a  promise  within  the  statute  it  must  be  made  to  the  person  entitled 
to  enforce  the  liability  assumed  by  the  promisor. 

Qreen  v.  OresgtceU  (10  A.  &  £.  453)  stated  as  overruled;  Kingdey  v. 
Baleoffie  (4  Barb.  181)  distinguished  and  limited. 

Defendant  offered  to  prove  that  with  plaintiff's  knowledge  and  approval 
D.  took  $100  belonging  to  the  estate  and  converted  it  to  his  own  use, 
placing  with  the  assets  as  a  substitute  his  own  note,  indorsed  by  plaintiff, 
which  note  was  not  paid.  This  was  excluded  on  plaintiff's  objection. 
Beld,  error;  that  for  a  detoitavit  conunitted  with  his  connivance  plaintiff 
could  not  charge  defendant. 

Reported  below,  41  Hun,  1. 

(Argued  June  26,  1880;  decided  October  8,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  at  the  June  Term  1881,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  upon  an  alleged  guaranty  or  promise 
of  indemnity. 

Prior  to  June  21,  1876,  Ann  McKittrick,  Michael  Dowdall 
and  the  defendant  were  appointed  administratrix  and 
administrators,  respectively,  of  the  estate  of  one  Hugh 
McKittrick,  deceased,  upon  the  condition  that  they  furnish 
the  usual  bond,  signed  by  two  sureties,  in  the  penalty  of 
$3,000.     After  such  appointment,  but  before  the  bond  was 
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given,  it  was  agreed  between  Dowdall  and  the  defendant  that 
each  should  furnish  one  of  such  sureties.  Subsequently,  the 
defendant  asked  the  plaintiff  to  sign  the  bond,  saying  that  he 
had  been  chosen  administrator  for  Hugh  McKittrick  and  that 
he  wanted  a  man  to  sign  his  paper ;  that  he  had  an  interest 
in  the  estate  himself  for  cattle,  oats  and  butter  for  which  the 
estate  owed  him,  and  that  the  plaintiff  would  do  him  a  great 
favor  if  he  signed  his  paper.  After  some  remarks  about 
immaterial  matters,  the  defendant  continued :  "  I  will  guaran- 
tee before  your  boys  that  you  never  shall  lose  one  cent  if  you 
sign  my  paper,  and  you  will  do  me  a  great  favor  as  I  will  get 
my  money  out  of  the  estate."  Shortly  afterward  the  conver- 
sation was  partially  repeated  in  the  presence  of  plaintiff's  wife, 
who  said  that  she  did  not  know  what  administrator  meant, 
whereupon  the  defendant  said,  in  the  presence  of  the  plaintiff, 
that  Mr.  McKittrick  had  debts  through  the  country  and  that  he 
wanted  to  collect  them  ;  that  he  was  worth  double  the  amount 
himself,  but  to  fulfill  the  law  he  wanted  a  man  to  sign  his 
paper,  and  that  he  would  guarantee  that  the  plaintiff  should 
never  lose  one  cent  by  so  doing ;  that  he  would  see  him  all  safe 
and  right  without  ever  losing  one  cent. 

As  soon  as  the  plaintiff  consented  to  sign,  the  defendant 
carried  him  to  the  neighboring  village,  and,  meeting  Dowdall, 
said :  "  I  have  got  my  man,"  to  which  Dowdall  replied  :  "  I 
have  got  mine,"  meaning  one  McLaughlin,  the  other  surety. 
Soon  after  the  defendant  handed  a  paper  to  the  plaintiff  and  told 
him  where  to  sign,  and  thereupon  he  signed  and  acknowledged 
the  same  in  the  form  following : 

^^  Know  all  men  by  these  presents,  that  we,  Ann  McKittrick, 
James  Morrison,  Michael  Dowdall,  William  McLaughlin, 
Hugh  Tighe,  of  the  town  of  Avon  and  county  of  Livingston 
and  state  of  New  York,  are  held  and  firmly  bound  unto  the 
People  of  the  state  of  New  York,  in  the  sum  of  three  thou- 
sand dollars,  to  be  paid  to  the  said  People ;  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of  our 
heirs,  executors  and  administrators,  firmly  by  these  presents. 

^^  Sealed  with  our  seal. 
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"  Dated  the  twenty-first  day  of  June,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  seventy-five. 

**  The  condition  of  this  obligation  is  such,  that  if  the  above 
bonnden  Ann  McKittrick,  James  Morrison  and  Michael  Dow- 
dall,  administrators  of  all  and  singular  the  goods,  chattels  and 
credits  of  Hugh  McKittrick,  deceased,  shall  faithfully  execute 
the  trust  reposed  in  them  as  such ;  and,  also,  if  the  said 
administrators  shall  obey  all  the  orders  of  the  Surrogate's  Court 
of  the  county  of  Livingston,  touching  the  administration  of 
the  estate  committed  to  them,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

"  ANN  MoKITTRICK.  [l.  s.] 

"  MICHAEL  DOWD ALL.  [l.  s.] 

"JAMES  MORRISON.  [l.  s] 

"  WILLIAM  McLaughlin,    [l.  s.] 

"  HUGH  TIGHE.  [l.  s.]  " 

Before  the  commencement  of  this  action  the  plaintiff  was 
compelled  to  pay  the  sum  of  $1,200  upon  said  bond  owing 
to  the  default  of  Dowdall  as  such  administrator.  The 
entire  loss  fell  upon  the  plaintiff,  as  the  other  surety  became 
insolvent.  This  action  was  brought  to  recover  from  the 
defendant  the  amount  so  paid. 

S.  Hubbard  for  appellant.  Defendant  was  not  a  surety  for 
Dowdall,  the  defaulting  administrator.  He  was  not  co-surety 
with  the  plaintiff  for  the  default  of  either  administrator. 
{Kirhy  V.  Turner,  Hopk.  309,  330-334;  Ktrbi/  v.  Tay- 
loTy  6  Johns.  Ch.  253 ;  84  N.  Y.  346 ;  5  Redf .  306.)  As  an 
agreement  to  indemnify  tlie  plaintiff  against  the  default  or 
miscarriage  of  Dowdall,  who  committed  the  devastavit,  the 
agreement  was  void,  not  being  in  writing.  (2  R.  S.  chap.  7, 
tit  2,  §  2 ;  id.  [8th  ed.]  2590  ;  Klngsley  v.  Balcom,  4  Barb. 
131 ;  Baker  v.  DiUman,  21  How.  444,  445  ;  Oreen,  v.  Cress- 
wU,  10  Ad.  &  El.  453 ;  CarvUle  v.  Grane,  5  Hill,  483,  485, 
486 ;  First  Nat.  Bank  v.  Bennett,  33  Mich.  520 ;  Nugent  v. 
Wolf,  111  Pa.  471;  2  Cent.  Rep.  287;  Macy  v.  Childress, 
SicKELs  —Vol.  LXXI.    84 
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2  Tenn.  Ch.  438  ;  Barry  v.  Eanaam,  12  N.  Y.  462,  467 ;  38 
Alb.  L.  Jour.  63;  MaUory  v.  GiUett,  21  N.  Y.  433 ;  Sanders  v. 
OiUispie,  59  id.  250, 252 ;  Berryy.  Brawn,  107  id.  659 ;  Brawn 
V.  WiblHr,  38  id.  190, 191 ;  While  v.  Rintoul,  108  id.  223 ;  Belr 
knap  V.  Bendery  75  id.  446, 449,  451 ;  AcTdy  v.  Parmenter,  31 
Han,  477;  98  N.  Y.  425 ;  Thomas  v.  Cook,  8  B.  &  C.  728 ; 
De  Colyer  on  Guaranties,  58,  59 ;  Wolverton  v.  Davis,  6  S.  E. 
Eep.  619  ;  Myers  v.  Moses,  15  Johns.  42.3.)  The  court  erred 
in  not  granting  the  nonsuit,  when  plaintiff  rested.  The  com- 
plaint being  on  a  guaranty  against  liability  and  the  proof  was 
simply  a  guaranty  against  loss.  {B.T.  Church  v.  Higgins, 
48  N.  Y.  537;  NaL  Bank  of  Newlurg  v.  Bi^Ur^  33  id.  52, 
61,  62.)  The  agreement  was  simply  to  indemnify  against  loss. 
The  plaintiff  must  show  that  he  was  compelled  to  pay  before 
the  cause  of  action  accrues.  {Aberdeen  v.  Bla>ckman,  6  Hill, 
324 ;  GUhert  v.  Wisman,  1  N.  Y.  550 ;  R,  T.  Church  v.  Hig- 
gins, 48  id.  537 ;  Ba^en  v.  lioget,  3  Johns.  Cas.  87 ;  Nat. 
Bank  of  N&whirg  v.  Bigler,  83  K.  Y.  52, 61,  62 ;  Sedgwick 
on  Dam.  303-314;  Crippen  v.  Thompson,  6  Barb.  532; 
Nam  V.  Oakley,  22  Week.  Dig.  312.)  The  court  erred  in 
refusing  nonsuit  on  the  ground  that  by  the  agreement  proved 
to  indemnify  plaintiff  for  signing  defendants  bond,  defend- 
ant did  not  become  liable  for  Dowdall's  default.  {Kirhy  v. 
Turner,  Hopk.  809,  330-334;  Kirhy  v.  Taylor,  6  Johns. 
Ch.  253 ;  Gold  v.  Phillips,  10  Johns.  412 ;  Boyle  v.  Boyle 
106  N.  Y.  654.)  The  court  erred  in  rejecting  the  evi- 
dence that  Dowdall  misappropriated  $100  on  Tighe's  note, 
and  in  rejecting  proof  of  the  matters  set  out  in  amended 
answer.  He  should  be  held  accountable  for  devastamt  per- 
mitted on  the  same  principle  as  joint  executors  are  held. 
{Croft  V.  Williams,  88  N.  Y.  384,  388.) 

E.  A.  Nash  for  respondent.  The  agreement,  to  become 
the  surety  of  Dowdall,  was  made  upon  a  consideration  moving 
between  Morrison,  the  promisor,  and  Tighe,  the  promisee; 
and,  therefore,  is  within  the  rule  that  where  the  promise  to 
pay  the  debt  of  a  third  person  arises  out  of  some  new  or  dis- 
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tinct  consideration  of  benefit  to  the  promisor,  or  harm  to  the 
promisee,  such  promise  is  not  within  the  statute  of  frauds, 
and  need  not  be  in  writing.  {Leonard  v.  Vredenburghy  8 
Johns.  29,  39 ;  Farley  v.  Cleveland^  4  Cow.  432 ;  Meech  v. 
Smith,  7  Wend.  315;  Mallary  v.  GiUett,  21  K  Y.  412; 
Priiae  v.  KoeJder^  77  id.  91 ;  Smart  v.  Smart,  97  id.  559 ; 
Ackley  v.  Pat*menterj  98  id.  425.) 

Vann,  J.  That  the  plaintiff  signed  the  bond  to  which  the 
converoation  between  the  parties  related  cannot  be  denied  by 
the  defendant,  as  only  one  paper  was  spoken  of,  and  at  the 
close  of  the  conversation  he  handed  the  undertaking  in  ques- 
tion to  the  plaintiff  and  told  him  where  to  sign  it.  Although, 
during  his  efforts  to  persuade  the  plaintiff  to  sign,  the  defend- 
ant spoke  of  ^^  his  paper  "  only  as  if  he  were  to  bo  sole  admin- 
istrator, the  instrument,  in  fact,  signed  by  the  plaintiff,  and 
which  he  had  the  right  to  presume  was  the  one  to  which  the 
guaranty  related,  provided  for  a  faithful  discharge  of  the  trust 
b;  Dowdall  also.  The  agreement  of  the  defendant,  therefore, 
as  the  jury  is  presumed  to  have  found,  was  to  indemnify  the 
plaintiff  against  loss  and  to  ^'  see  him  safe  "  or  hold  him  harm- 
less if  he  signed  the  bond  now  under  consideration.  As  the 
direct  result  of  signing  said  bond,  the  plaintiff  has  been  com- 
pelled to  pay  the  amount  involved  in  this  action. 

The  defendant,  when  called  upon  to  perform  his  agreement 
to  indemnify,  insists  that  it  is  a  special  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another  person,  and  that  it 
is  void  by  the  statute  of  frauds  because  not  in  writing  and 
subscribed  by  him  as  the  person  to  be  charged. 

In  order  to  attain  a  position  which  he  represented  would  be 
of  pecuniary  value  to  himself,  the  defendant  promised  to 
indemnify  the  plaintiff  against  the  consequences  of  an  act 
necessary  to  enable  him  to  enjoy  said  position.  One  of  those 
consequences  was  his  own  possible  default,  and  another  was 
the  possible  default  of  Dowdall.  Within  all  of  the  authorities 
the  promise  was  clearly  original  as  to  the  former,  but  it  is 
contended  that  it  was  collateral  as  to  the  latter.    This  con- 
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tentioix  involves  the  assumption  that  a  promise  by  the  defend- 
ant to  answer  for  the  future  default  of  himself  and  another 
is  partly  within  and  partly  without  the  statute.  Is  this  possi- 
ble when  there  was  but  a  single  promise,  the  sole  object  of 
which  was  to  enable  the  promisor  to  accomplish  a  purpose  of 
his  own  ?  Is  not  the  promise  to  be  interpreted  with  reference 
to  its  object  and  the  defendant  to  be  regarded  as  contracting 
for  himself  only,  even  if  the  effect  includes  another  ?  The 
promise  was  in  form  upon  his  own  account.  He  asked  the 
plaintiff  to  sign  "  his  paper,"  and  agreed  to  indemnify  him  if 
he  did  so.  Shortly  aftei'ward,  handing  him  a  paper,  he  told 
him  where  to  sign  it.  If  the  plaintiff  then  knew  the  extent 
of  the  liability  he  was  incurring,  the  promise  of  the  defendant 
was  impliedly  modified  by  that  and  other  circumstances,  so  as 
to  include  the  paper  actually  signed ;  but  was  it  in  spirit  any 
the  less  the  defendant's  paper,  so  far  as  the  point  under  con- 
sideration is  concerned.  Moreover,  so  far  as  appears,  the 
consideration  for  the  promise  moved  to  the  defendant  only. 
In  effect  he  said  to  the  plaintiff :  "  In  consideration  of  that 
which  is  an  advantage  to  me,  I  promise  to  protect  you  from 
loss  if  you  sign  my  paper,  and  here  it  is  and  there  is  the  place 
for  your  signature." 

He  did  not  promise  to  pay  the  plaintiff  if  Dowdall  did  not 
pay  him,  but,  in  substance,  to  pay  him  if  in  consequence  of 
Dowdall's  failure  to  observe  the  condition  of  the  bond,  plaint- 
iff should  have  to  respond  to  the  People.  This  seems  to  us 
an  original  promise.  It  was  legally  beneficial  to  the  defend- 
ant only,  because  Dowdall  did  not  request  the  plaintiff  to 
sign,  and  hence  was  under  no  legal  obligation  to  the  plaintiff 
when  he  did  sign.  There  was  no  liability  from  Dowdall  to 
the  plaintiff  until  years  later,  when  by  the  default  of  the 
former  the  latter  was  compelled  to  pay.  {Leonard  v.  Vreden- 
hurgh,  8  Johns.  29,  39 ;  MaUory  v.  OHleU,  21  K  Y.  412 ; 
Prime  v.  Koehler^  77  id.  91 ;  Smart  v.  Smarts  97  id.  559  ; 
White  V.  Jiintouly  108  id.  222.)  The  able  argument  of  the 
learned  counsel  for  the  defendant  seems  based  upon  the 
theory  that  the  promise  in  question  is  severable  in  its  nature, 
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and  that  while  it  is  good  as  to  any  default  of  defendant,  it  is 
bad  as  to  the  default  of  Dowdall. 

Upon  this  assumption  the  interesting  and  somewhat  doubt- 
ful question  is  involved,  whether  a  promise  to  indenmify  the 
promisee  against  a  liability  to  be  incurred  by  him  at  the 
request  of  the  promisor  only,  and  for  his  benefit,  as  surety 
for  the  fulfillment  of  a  third  person's  engagement  to  a  fourth, 
is  within  the  statute.  The  decisions  upon  this  question  are  at 
variance.  A  review  of  the  authorities  applicable  is  no  longer 
practicable  owing  to  their  number.  Many  of  them  have 
been  carefully  collated  and  analyzed  by  a  recent  writer,  who, 
after  a  thorough  consideration  of  the  subject,  concludes  that 
the  weight  of  authority  is  in  favor  of  the  doctrine  that  such 
an  agreement  is  not  aflEected  by  the  statute.  (Throop's  Valid- 
ity of  Verbal  Agreements,  §§  438-4:74.)  Our  examination  of 
the  authorities  has  led  us  to  the  same  conclusion,  and  careful 
study  of  the  statute  has  convinced  us  that  this  result  is  sus- 
tained by  the  weight  of  argument  also. 

By  the  section  in  question  every  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another  person  is 
required  to  be  in  writing.  (4  E.  S.  [8th  ed.]  2590,  §  2.)  An 
analysis  of  the  statute  shows  that  it  contemplates  two  concur- 
rent liabilities,  first,  that  of  the  person  who  makes  the  ^'  special 
promise,"  and,  secondly,  that  of  "  another  person,"  or  the  one 
for  whose  "  debt,  default  or  miscarriage  "  the  special  promise 
is  made.  The  one  arises  only  out  of  the  special  promise  itself, 
while  the  other  may  spring  from  any  business  transaction. 

Were  there  two  concurrent  liabilities  in  the  case  under  con- 
sideration? There  was  the  liability  of  the  defendant,  the 
"special*'  promisor,  to  the  plaintiff,  the  promisee,  but  there 
was  no  liability  on  the  part  of  Dowdall,  the  third  person,  to 
the  promisee,  at  the  time  the  promise  was  made  or  when  the 
bond  was  executed.  Dowdall,  as  already  suggested,  was  under 
no  legal  obligation  to  the  plaintiff  until  by  his  default  he  had 
compelled  him  to  pay  the  bond,  and  then  his  liability  arose 
not  out  of  any  promise  on  his  part,  but  sprang  by  operation  of 
law  from  the  fact  of  payment  only. 


270  TiGIlE  V,  MOBRISOX.  [Oct., 

Opinion  of  the  CJourt,  per  Vann,  J. 

It  is  probable,  yet  not  certain,  that  Dowdall  assented  that 
the  plaintiff  should  become  his  surety,  but,  as  was  said  in 
Holmes  v.  Knights  (10  N.  H.  175, 178),  "  mere  assent,  without 
any  request  or  promise,  and  when  there  was  a  request  by ''  the 
defendant,  "  and  an  express  promise  by  him  to  indemnify,  is 
not  sufficient  to  raise  an  implied  promise."  It  distinctly 
appears  that  the  defendant  did,  and  that  Dowdall  did  not, 
request  the  plaintiff  to  become  surety.  It  is  of  no  importance 
that  the  act  of  the  plaintiff  resulted  in  a  benefit  to  Dowdall, 
provided  the  promise  was  not  collateral  to  any  liability  of  the 
latter  to  the  former.  The  obligation  arising  from  payment 
was,  of  course,  subsequent  to  the  engagement  of  the  defendant, 
but  the  person  undertaken  for  must  be  or  become  liable  at  the 
time  the  promise  is  made.  Where  the  promise  does  not  relate 
to  a  precedent  liability  of  the  third  person,  the  question 
whether  it  is  original  or  collateral  depends  upon  whether  the 
third  pereon  incurred  any  liability  concurrently  with  the 
promisor.  (Roberts  on  Frauds,  224 ;  De  Colyar  on  Guar.  66.) 
While  the  bond  was  given  to  the  People,  who  stand  for  **  the 
creditor,"  as  that  woni  is  used  in  the  authorities,  the  promise 
in  question  was  not  made  to  them.  Such  a  promise  would 
have  been  collateral  to  the  main  obligation.  But  this  promise 
was  not  made  to  the  creditor,  and  at  the  time  it  was  made 
there  was  no  liability  of  the  third  person  in  existence  to  which 
it  could  be  collateral.  It  was  not  a  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another,  for  which  that  other 
was,  at  the  time,  liable  to  the  promisee,  although  he  was 
liable  to  the  creditor,  which  is  unimportant.  It  was  an 
original  promise  that  certain  things  should  be  done  by  the 
third  person.  As  there  was  no  original  liability  on  the  part 
of  Dowdall  to  which  the  defendant's  promise  could  be  col- 
lateral, the  case  falls  within  the  first  class  named  by 
Judge  CoMSTOCK  in  his  noted  classification  in  Mailory  v. 
GiUeU  {supra). 

Moreover,  the  rule  seems  to  be  well  settled  that  a  promise 
not  made  to  the  person  entitled  to  enforce  the  liability  assumed 
by  the  promisor  is  not  within  the  statute.    The  special,  wliich 
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means  simply  the  express,  promise  was  not  made  to  the  People, 
who,  as  the  obligees  named  in  the  bond,  were  entitled  to 
enforce  it,  but  to  the  plaintiff,  who  had  no  snch  right.  It  was 
not  a  promise  to  answer  for  the  default  of  one  who  owed  any 
duty  to  the  plaintiff,  for  Dowdall  had  neither  expressly  nor' 
impliedly  entered  into  any  engagement  with  him.  The  duty 
owed  by  Dowdall  was  to  the  People  only,  standing  as  the 
creditor  or  fourth  person.  The  following  authorities  are  cited 
in  support  of  this  position  :  Ifat^fnson  v.  Sa/wtel  (10  Johns.  242) ; 
Chapin  V.  MerrtU  (4  Wend.  657) ;  Barry  v.  Hansom  (12  N.  Y. 
462);  MaOory  v.  GUleU  (21  id.  412) ;  Sanders  v.  Gillespie 
(59  id.  250,  252) ;  McCraith  v.  National  Mohawk  Valley 
Bank  (104  id.  414) ;  Thomas  v.  Cook  (8  Bam.  &  Ores.  728) ; 
Reader  v.  Kingham  (13  C.  B.  [N.  S.]  344) ;  Cripps  v.  Har^ 
noU{'kB.&  S.  414;  10  Jur.  [N.  S.]  200) ;  Aldrich  v.  Ames 
(9  Gray,  76);  Smith  v.  Say  ward  (6  Me.  504);  Jones  v. 
Shorter  (1  Ga.  294) ;  Birkmyr  v.  Darnell  (1  Smith's  L.  0. 
522,  and  cases  cited  in  note  on  page  550.) 

There  are  cases  holding  the  opposite  doctrine,  the  most 
noted  of  which  are  Green  v.  CressweU  (10  Ad.  &  Ellis,  453) 
and  Kingsley  v.  Balcom^  (4  Barb.  131).  The  former,  which 
is  responsible  for  much  of  the  confusion  existing  upon  the 
Bubjecti  can  no  longer  bo  regarded  as  the  law  in  the  country 
where  it  was  decided,  as  will  appear  from  the  later  English 
easea.  {Fitzgerald  v.  Dressier,  6  Com.  B.  [N.  S.]  874 ;  Reader 
V.  Eingham^  supra ;  Batson  v.  King,  4  H.  <&  N.  739  ;  Cripps 
V.  HartnM,  supra  ;  Wildes  v.  Dudlow,  L.  R.,  19  Eq.  Gas.  198.) 

In  Kingsley  v.  Balcoms  the  promise  was  without  any  con- 
sideration, and  no  authority  is  cited  except  Green  v.  CressweU. 
The  able  opinion  is  mainly  a  criticism  of  several  cases  holding 
a  doctrine  the  opposite  of  that  annoimced  by  the  court. 

One  exception  relating  to  evidence  requires  attention.  The 
defendant  offered  to  prove  that  on  November  1, 1875,  said 
Dowdall  took  the  sum  of  $100  belonging  to  the  estate,  and, 
with  the  knowledge  and  approval  of  the  plaintiff,  converted 
the  same  to  his  own  use ;  that  as  a  part  of  the  transaction 
a  note  for  said  sum,  indorsed  by  plaintiff,  was  given  by  Dow- 
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dall  to  the  administrators  and  placed  with  the  assets  of  the 
estate  as  a  substitute  for  said  money,  and  that  said  note  was 
never  paid.  The  plaintiff  interposed  a  general  objection, 
which  was  sustained  by  the  court  and  an  exception  was  taken 
by  the  defendant. 

The  leanied  General  Term  held  that  as  the  amount  of 
Dowdall's  default  was  $1,582.35,  while  the  suit  brought 
against  the  plaintiff  for  that  sum  was  compromised  by  the 
payment  of  $1,200,  it  was  to  be  assumed  that  the  money  so 
converted  "  was  included  in  the  settlement  before  the  surro- 
gate, and  embraced  in  the  final  compromise  made  by  the 
plaintiff." 

According  to  the  decree  of  the  surrogate,  read  in  evidence, 
Dowdall  was  charged  with  all  sums  received  by  him,  but  was 
not  credited  with  said  note  nor  was  the  note  included  in  the 
list  of  matters  uncollected.  It  is,  therefore,  to  be  presumed 
that  the  $100  in  question  was  included  in  the  amount  which 
the  Surrogate's  Court  required  Dowdall  to  pay  over,  and 
which  was  the  basis  of  the  action  against  the  plaintiff.  But 
it  does  not  appear  for  what  reason,  or  upon  what  basis  the 
compromise  of  that  action  was  effected.  It  is  not  probable 
that  the  amount  of  a  devastavit  sanctioned  by  the  plaintiff 
would  have  been  deducted.  For  aught  that  appears  he  has 
recovered  that  sum  from  the  defendant,  and  to  that  extent 
has  taken  advantage  of  an  act  done  by  his  own  connivance. 

We  think  that  it  was  error  to  exclude  the  evidence  offered, 
and  that  for  this  reason  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  event,  unless  the 
plaintiff  stipulates  within  thirty  days  to  deduct  from  the 
amount  of  his  recovery  the  sum  of  $100,  with  interest  thereon 
from  the  1st  of  November,  1875,  in  which  event  the  judg- 
ment, as  so  modified,  should  be  affirmed,  but  without  cotts  to 
either  party. 

All  concur,  except  Bbadlet  and  Haight,  JJ.,  not  sitting. 

Judgment  accordingly. 
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E.  Frank  Cob,  Appellant,  v.  William  Tough,  Eespondent. 

The  defendant  proposed  to  sell,  and  plaintiff's  agent  offered  to  purchase, 
property  to  an  amount  exceeding  $50  on  account  of  a  debt  due 
from  the  former  to  plaintiff.  A  memorandum  was  drawn,  headed 
"E.  Frank  Coe,  bought  of  William  Tough,"  followed  by  a  list 
of  property  with  prices  added,  but  was  not  subscribed  by  T.  at  the 
end  thereof.  No  part  of  the  property  was  delivered  At  the  same 
time  defendant  wrote  a  note  to  plaintiff  stating,  "In  order  to  liqui- 
date and  secure  you  in  the  payment  of  your  accounts  as  now  due,  I  will 
propose  to  do  as  follows  :  Dill  of  sale  of  goods  inclosed  $1,520  ♦  ♦  » 
Wm.  Tough."  This  was  put  in  an  envelope  with  the  memorandum  and 
delivered  to  the  agent.  Subsequently  defendant  refused  to  deliver  the 
goods.  In  an  action  of  replevin  brought  to  recover  the  same,  field,  that 
the  memorandum  was  void  under  the  statute  of  frauds  (2  U.  8.  18U,  §  :'>); 
that  while  the  two  papers  suiDciently  referred  to  the  same  transaction  to 
permit  them  to  be  construed  together,  the  latter  was  not  effectual  to  give 

'  the  former  the  effect  of  a  bill  of  sale  subscribed  by  the  defendant,  and  a 
subsequent  acceptance  of  defendant's  proposition  did  not  create  a  valid 
contract  of  sale  between  the  parties. 

BurreU  v.  JRoot  (40  N.  T.  496);  Justice  v.  LaJig  (43  id.  493;  62  id.  828), 
JfoAm  v.  Decker  (72  id.  695)  distinguished. 

(Argued  June  20,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  June  30, 1886,  which  affirmed  a  judgment  in  favor  of 
the  defendant,  entered  upon  a  verdict. 

This  action  was  replevin,  brought  to  recover  the  possession 
of  personal  property,  to  which  the  plaintiff  claims  to  have 
taken  title,  by  purchase  from  the  defendant,  by  virtue  of  the 
following  written  memoranda,  to  wit  : 

"Hudson,  N.  T.,  F^.  18th,  1885. 
"Mb.  E.  Frank  Coe  Bought  of  William  Tough. 

22  Thomas  horse  rakes,  $21 $402  00 

2  Thomas  hay  tedders,  $40 80  00 

12  Tiger  horse  rakes,  $21 252  00 

1  Rowell  leather-top  phaeton 75  OO 
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1  Babcock  leather-top  phfleton $120  00 

1  2-6eat  standing  top  £ng.  spring  wagon 90  00 

2  Golumbas  leather  top,  side-bar  baggies,  $117.50,  235  00 

1  Brockway,  end-spring,  leather-top  buggy 85  00 

1  Brockway,  side-spring,  open  buggy 49  00 

1  Waterloo  end-spring,  rubber-top  buggy 72  00 

$1,520  00 
10  tons  E.  Frank  Coe's  phosphate,  $28 280  00 

$1,800  00 

"  The  above  goods  are  in  ray  ware-rooms  No,  22  Columbia 
street,  Varick  Street,  at  store-room  of  Hudson  Agriculiural 
Society,  and  are  well  insured." 

"Hudson,  N.  Y.,  FS,  18,  1885. 
"  E.  Fbank  Coe  : 

"  Dbab  Sir. —  In  order  to  liquidate  and  secure  you  in 
the  payment  of  your  account  as  now  due,  I  will  propose  to  do 
as  follows : 

Bill  of  sale  of  goods  inclosed $1,  520  00 

10  tons  E.  Frank  Coe's  phosphate 280  00 

Cash  or  customer's  note  in  a  few  days 500  00 

Customers'  notes  or  cash 220  00 

$2,  500  00 
Balance  your  account  to  date 1,  975  00 

"  Yours  truly, 

"WM.  TOUGH." 

It  appears  that  defendant  was  indebted  to  the  plaintiff 
$2,000 ;  that  on  February  18,  1885,  the  collecting  agent  of 
the  latter  went  to  the  defendant's  place  to  collect  the  debt  or 
obtain  security  for  its  payment ;  that  the  defendant  proposed 
to  sell  to  the  plaintiff,  and  the  agent  offered  to  purchase, 
property  on  account  of  the  debt,  thereupon  the  defendant 
drew  the  first-mentioned  paper  and  handed  it  to  the  agent, 
who  then  suggested  that  the  defendant  also  give  him  a  note 


1889.]  CoE  t>.  Tough.  275 


Statement  of  case. 


to  the  plaintid,  stating  what  had  transpired  between  them! 
The  defendant  wrote  and  subscribed  the  other  paper,  which 
was  put  in  the  envelope  in  which  the  other  had  been  placed. 
The  defendant  on  this  occasion  paid  to  the  agent  $25  to  apply 
on  the  debt,  thus  reducing  it  to  $1,975.  The  agent,  having 
advised  the  plaintiff  what  he  had  done,  returned  to  the  defend- 
ant's place  on  the  twenty-first  of  February,  taking  with  him  a 
draft  chattel  mortgage,  which  the  plaintiff  had  caused  to  be 
drawn,  and  informed  the  defendant  that  if  he  preferred  he 
might  execute  it.  But  the  defendant  declined  to  do  that,  and 
thereupon  the  agent  requested  a  delivery  of  the  property,  to 
which  the  defendant  assented  and  promised  to  furnish  a  room 
on  the  premises  in  which  it  might  be  placed  and  gave  him  the 
key  to  it.  The  agent  said  that  was  satisfactory.  The  defend- 
ant said  he  would  not  have  time  to  do  it  that  time.  It  was 
then  understood  that  the  agent  would  come  again  on  Monday, 
the  twenty-fourth,  when  the  goods  would  be  separated  and 
received  by  him.  For  reasons  of  which  the  defendant  was 
advised,  on  Monday,  the  agent  did  not  go  there,  but  did  the 
next  day,  when  the  defendant  refused  to  deliver  the  property. 
The  property  was  taken  upon  the  requisition  in  this  action 
and  delivered  by  the  sheriff  to  the  plaintiff.  The  trial  court 
directed  a  verdict  for  the  defendant. 

Henry  D.  Ilotchkisa  for  appellant.  There  was  a  sufficient 
'*  note  or  memorandum  "  of  the  contract  to  satisfy  the  require, 
ments  of  the  statute  of  frauds.  {Peck  v.  Vandemark^  99 
N.  T.  29 ;  Peabody  v.  Speyers^  56  id.  230 ;  Qomez  v.  Karrvp- 
ing^  4  Daly,  77 ;  Argxis  Co.  v.  Mayor ^  etc.,  55  N.  Y.  495 ;  Tall- 
man  v.  FrcmJdin^  14  id.  584 ;  Justice  v.  Lang^  52  id.  323 ; 
Trevoe  v.  Wood,  36  id.  307 ;  Ravhiischeh  v.  Blank,  80  id. 
478  ;  Hagan  v.  D,  S.  M,  Co.,  9  Hun,  73.)  It  is  not  necessary 
for  the  vendee  to  sign  the  ''  note  or  memorandum.''  Signing 
by  the  vendor  is  sufficient.  {Jttstlce  v.  Lang,  42  N.  Y.  493 ; 
Steele  v.  Taft^  22  Hun,  453.)  If  there  was  a  valid  sale,  then 
title  passed  without  delivery.  McNam/ira  v.  Edmister,  11 
Hun,  597 ;  Olyphant  v.  Baker,  5  Denio,  379 ;  Schoonmaker 
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▼.  VervdUn^  9  Hun,  138 ;  Terry  v.  Wheeler^  23  K  Y.  520-525 ; 
Hayden  v.  Demets,  53  id.  42ft-431 ;  Kimherley  v.  Patching 
19  id.  330;  Russell  v.  Carrinffton,  42  id.  118.)  The  learned 
court  erred  in  holding  that  the  case  showed  merely  an 
unaccepted  proposal  to  sell  (Beaumont  on  Bills  of  Sale,  1 ; 
Ooinez  V.  Kamping^  4  Daly,  77 ;  Bonesteel  v.  Flacky  11  Barh. 
435 ;  Terry  v.  Wheder,  25  N.  Y.  523.)  There  was  abundant 
evidence  of  acceptance  to  go  to  the  jury.  {Justice  v.  Lang^ 
42  N.  Y.  493 ;  52  id.  323 ;  Steele  v.  Taft,  22  Hun,  453 ;  De- 
Bidder  V.  McKnigkt^  13  Johns.  294 ;  Mason  v.  Decker  72 
N.  Y.  595.) 

a.  E.  Andrews  and  Z.  F.  Longley  for  respondents.  The 
action  was  not  maintainable,  for  the  reason  that  the  plaintiff 
failed  to  show  title  to  the  goods  replevied.    {Jam^  v.  Patten  ^ 

2  Seld.  9 ;  Benj.  on  Sales,  §§  78,  308,  311 ;  1  Parsons  on  Cont. 
[7th  ed.]  527 ;  2  id.  [6th  ed.]  519 ;  Joyce  v.  Adams^  4  SeH 
286 ;  Stone  v.  Browning^  68  N.  Y.  604 ;  Bailey  v.  Ogden^ 

3  Johns.  319 ;  Parkhurst  v.  Van  Cort'andj  1  Johns.  Ch.  273, 
280;  Wright  v.  Weeks,  25  N.  Y.  159,  160,  161;  Stackers. 
Paai/ridge,  2  Robt.  193 ;  P.  M.  Co.  v.  Roffinan,  3  Daly,  527; 
Drake  v.  Seaman^  27  Hun,  63.)  Assuming  the  unsigned 
memorandum  and  the  letter  to  constitute  one  instrument, 
then  it  was  a  mere  proposal,  and  was  not  accepted.  {Trevor 
V.  Wood^  36  N.  Y.  307.)  As  a  verbal  agreement  of  sale,  the 
price  being  more  than  $50,  it  was  void  by  the  statute  of 
frauds.  {Shindler  v.-  Houston^  1  N.  Y.  261 ;  Marsh  v.  RousCy 
44  id.  463  ;  Cook  v.  Millardy  65  id.  367 ;  Brabins  v.  Byde^ 
82  id.  523.)  The  judgment  cannot  be  reversed,  for  the 
reason  that  the  case  as  settled  does  not  show  that  it  contains  all 
the  evidence.    (Baylies  on  New  Trials  and  App.  144,  145.) 

Bradley,  J.  The  first  question  presented  is  whether  there 
was  a  valid  contract  made  for  the  sale  of  tlie  property  by  the 
defendant  to  plaintiff,  and  if  so,  the  further  question  will 
arise,  whether  it  was  an  executed  one,  so  as  to  pass  the  title  to 
the  plaintiff,  or  was  executory  merely.     As  no  part  of  the 
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property  was  delivered  to  or  received  by  the  plaintiff,  and 
none  of  the  purchase-money  paid,  as  required  by  the  statute 
of  frauds,  the  sale  was  void  unless  a  note  or  memorandum  of 
the  contract  was  made  in  writing  and  subscribed  by  the 
defendant.  (2  R.  S.  136,  §  3.)  The  form  of  the  memorandum, 
as  drawn,  was  '*'  E.  Frank  Coe  bought  of  William  Tough," 
followed  by  a  list  of  the  articles  of  property  in  question  with 
prices  added.  This  paper  was  not,  at  the  end  of  it,  subscribed 
by  the  defendant,  so  that  standing  alone,  whatever  view  may 
be  taken  of  its  terms,  it  was  not  effectual  as  a  contract  of  sale. 
{James  v.  Patten^  6  N.  Y.  0.)  But  it  is  contended  that  the 
note  or  letter  written  on  the  same  occasion  by  the  defendant, 
subscribed  by  him,  and  addressed  to  the  plaintiff,  may  be  taken 
in  connection  with  the  iirst-mentioned  memorandum,  and  the 
signature  to  the  one  treated  as  subscribed  to  both,  each  con- 
stituting part  of  the  same  instrument.  To  permit  this  to  be 
done,  so  as  to  relieve  it  from  the  operation  of  the  statute,  the 
two  papers  must  have  been  so  physically  united,  or  such  refer- 
ence made  by  one  of  them  to  the  other,  that  they  may  be 
constmed  together  as  one  instrument  without  the  aid  of  oral 
evidence.  {Baptist  Church  v.  Bigdow^  16  Wend.  28 ;  Wrighi 
V.  Weeks^  25  N.  Y.  153;  Drake  v.  Seaman,  97  id.  230;  27 
Hun,  63 ;  Stone  v.  Browning^  68  N.  Y.  598.)  The  two  papers 
by  their  date  purport  to  have  been  made  at  the  same  time, 
they  are  in  the  handwriting  of  the  defendant,  relate  to  the 
same  subject,  and  tlie  reference  to  the  paper  designated  as  a 
bill  of  sale  in  the  one,  embraces  in  figures  certain  amounts 
corresponding  with  those  in  the  other.  They  sufficiently 
referred  to  the  same  transaction  to  permit  thern  to  be  construed 
together,  and  to  be  e:iven  such  effect  as  they  were  entitled  to. 
{TaHmnn  v.  Franklin,  14  N.  Y.  584;  Peahodij  v.  Speyera, 
58  id.  230;  Peck  v.  Vandemark,  99  id.  29.)  The  more 
difficult  question  arises  upon  the  consideration  of  the  construc- 
tion and  effect,  which  may  be  given  to  those  papers.  It  has 
been  held  that  a  memorandum  in  the  form  of  that  here  desig- 
nated as  a  bill  of  sale,  with  payment  receipted,  did  not  con- 
fitUute  a  contract  of  sale  so  as  to  exclude  parol  evidence  of 
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warranty,  but  was  a  mere  receipt.  {FUkina  v.  Whyland^ 
24  K  Y.  338.) 

While,  presumptively,  at  least,  a  receipted  bill  in  that  form 
will  not  have  the  character  of  a  contract  of  sale,  the  effect 
when  no  receipt  is  added  may  be  otherwise.  Then  it  may  h& 
tiucli  a  contract,  or  the  written  evidence  of  it,  within  the 
intention  of  the  parties,  and  entitled  to  such  effect  {Terry 
V.  Wheeler,  25  N.  Y.  520 ;  Bonesteel  v.  Flack,  41  Barb.  435.) 

That  paper,  standing  alone,  not  being  subscribed  by  the 
defendant,  had  no  validity,  and  in  connection  with  the  other 
it  must  be  treated  as  referred  to  for  the  purpose  indicated  by 
the  terms  of  the  latter,  by  which  the  defendant  says  that  "  In 
order  to  liquidate  and  secure  you  (plaintiff)  in  the  payment  of 
your  accoimt  as  now  due,  I  will  propose  to  do  as  follows : 
Bill  of  sale  inclosed  $1,520."  And  then  adds  another  item  of 
property  with  two  items  of  cash  or  notes  to  make  up  the 
amount  of  $2,520.  And  after  stating  the  balance  of  the 
plaintiff's  account  at  $1,975,  subscribes  his  name.  In  aid  of 
the  construction  of  the  instrument,  reference  may  be  had  to 
the  extrinsic  circumstances  attending  the  transaction  between 
the  defendant  and  the  plaintiff's  agent.  The  latter  called 
upon  the  defendant  to  obtain  payment,  or  security  for  its 
payment,  of  the  debt  due  his  principal  from  the  defendant. 
The  interview  resulted  in  an  offer  of  the  defendant  to  sell, 
and  of  the  agent  to  purchase,  some  personal  property  on  account 
of  the  debt ;  and  for  the  purpose  of  doing  so  the  bill  of  sale, 
BO-called,  was  drawn  by  the  defendant,  and  handed  to  the 
agent  unsigned. 

The  note  or  letter  addressed  to  the  plaintiff  was  written 
upon  the  suggestion  of  the  agent  that  the  defendant  put  on 
paper  a  statement,  to  be  taken  to  the  plaintiff,  of  what  had 
transpired  between  them.  The  amount  of  the  prices  desig- 
nated for  the  articles  of  property,  with  that  of  the  proposed 
cash  or  notes,  was  purposely  made  to  exceed  the  debt,  with  a 
view  to  enable  the  plaintiff  to  realize  from  it  the  full  amount 
of  his  account  against  the  defendant  It  is  not  important 
whether  the  purpose  of  the  contemplated  sale  was  to  pay  or 
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eecure  the  payment  of  the  debt.  The  apparent  design,  as 
indicated  by  the  oral  evidence,  of  the  transaction,  was  a  sale 
and  purchase,  and  that  the  so-called  bill  of  sale  was  drawn, 
delivered  and  received  for  that  purpose.  That  was  not  accom- 
plished by  it.  It  is,  however,  contended  that  the  paper  after- 
wards written,  addressed  to  the  plaintiff,  and  signed  by  the 
defendant,  was  effectual  to  give  to  the  former  the  effect  of  a 
bill  of  sale  subscribed  by  the  defendaht ;  and  that  it  was  not 
embraced  within  the  executory  character  of  the  proposition 
expressed  in  the  other,  but  that  only  the  payment  or  delivery 
of  the  cash  or  notes  there  mentioned  was  dependent  upon 
the  future  action  of  the  defendant.  The  intention  of  parties 
to  a  written  instrument  must  be  derived  from  it,  although  its 
construction  may  be  aided  by  the  light  of  extrinsic  circum- 
stances. When  this  alleged  bill  of  sale  was  handed  to  the 
plaintiff's  agent,  it  was  ineffectual  for  any  purpose,  whatever 
may  have  been  the  design  of  the  parties.  It  does  not  appear 
that  the  other  paper  was  then  in  contemplation,  and  its  effect 
must  be  ascertained  from  its  terms  as  they  may  be  construed. 
In  it&relation  to  the  former  it  may  be  assumed  tliat  reference  was 
made  to  the  articles  of  property  there  mentioned.  But  it  is  diffi- 
cult to  distinguish  the  application  of  the  offeror  proposition  of 
the  defendant  to  any  one,  from  any  other,  portion  of  the  means 
mentioned  for  the  payment  or  security  of  the  debt.  It  was  to 
"  liquidate  and  secure  "  it  as  stated.  The  defendant  proposed  to 
do  wliat  he  had  not  already  done  in  that  respect.  He  had  neither 
transferred  any  of  the  personal  property  or  notes,  and  had  made 
no  contract  to  that  effect.  They  altogether  came  within  the 
purpose  expressed,  and  his  proposition  or  promise  to  accom- 
plish it  was  in  form  executory.  If  the  paper  called  a  bill  of 
sale  had  been  independently  valid,  a  different  view  may  have 
been  taken  upon  construction  of  the  writings.  It  wouldy 
therefore,  seem  that  the  support  of  the  plaintiff's  claim  of 
title,  requires  the  conclusion  that  the  offer  or  promise  of  the 
defendant  to  sell  to  him  the  property,  was  or  became  effectual 
for  that  purpose.  It  is  a  rule,  as  relates  to  personal  property, 
that  when  by  a  valid  agreement  one  party  unconditionally  agrees 
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to  sell  to  another  who  agrees  to  purchase,  and  nothing  remains 
to  be  done  to  complete  the  sale,  the  contract  will  be  treated  as 
an  executed  one,  and  title  will  pass  although  no  delivery  or 
payment  is  made.  {Olyphant  v.  Baker^  5  Denio,  379;  Terry 
V.  Wheeler^  25  N.  Y.  520.)  In  the  present  case  the  proposi- 
tion or  promise  of  the  defendant  to  sell  the  property  was,  by 
its  terms  and  import,  made  with  a  view  to  the  subsequent 
acceptance  by  the  plaintiff.  There  cannot,  therefore,  be  said 
to  have  been  any  concurrent  undertaking  on  the  part  of  the 
latter  to  purchase. 

This  proposition,  when  made,  seems  to  have  had  no  con- 
sideration for  its  support.  It  was  a  mere  oflFer  of  a  debtor  to  sell 
goods  to  his  creditor  in  payment  or  security  of  the  debt  duo 
the  latter,  founded  upon  no  new  consideration,  but  resting 
solely  in  the  purpose,  so  manifested  of  the  debtor,  to  pay 
the  dobt  or  secure  its  payment  in  that  manner. 

The  conclusion  would  seem,  for  that  reason,  to  follow,  that 
a  subsequent  acceptance  would  not  be  eflfectual  to  create  a 
valid  contract  of  sale  between  the  parties.  {Cooke  v.  Oxley^ 
3  Durn.  &  E.  653 ;  Burnet  v.  Bisco,  4  Johns.  235 ;  Utica  cj& 
Schenectady  R.  E.  Co.  v.  Briiickerfvoff,  21  Wend.  139;  Chi- 
cago  ik  G,  E.  R,  Co.  v.  Dane,  43  K  Y.  240;  JUacedon 
€&  B.  P.  h\  Co.  V.  Snediker,  18  Barb.  317.)  In  that  respect 
this  case  differs  from  those  deterinined  in  Burre^l  v.  Root 
(40  N.  Y.  496);  Jxcstice  v.  Lanq  (42  id.  493;  52  id.  323); 
Mason  V  Decker  (72  id.  595).  In  [those  cases  the  offers  and 
promises  of  the  defendants  had  the  support  of  consideration, 
arising  out  of  mutuality  of  agreement  or  produced  in  some 
other  manner. 

If  these  views  arc  correct,  there  was  no  valid  contract 
made  by  the  defendant  for  the  sale  of  the  property  in  ques- 
tion to  the  plaintiff,  to  support  his  claim  of  title. 

The  judgment  should  be  affirmed. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 
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The  National  Park  Bank  of  New  York,  Respondent,  v. 
The  GEBHAN-AiiEBicAN  Mutual  Warehousing  and 
Security   Company,    Impleaded,   etc.    Appellant. 

While  a  corporation,  organized  under  tlio  manufacturing  act  (Chap.  40, 
Laws  of  1848),  has  the  general  power  to  bind  itself  by  promissory  notes 
and  contracts  of  indorsement,  made  in  the  usual  course  of  business,  it 
has  no  power  to  indorse  notes  for  the  accommodation  of  the  maker  for  a 
consideration  paid. 

Where  the  maker  of  a  promissory  note  made  payable  to  his  order,  and  pur- 
porting to  be  indorsed  by  such  a  corporation,  procures  it  to  be  discounted 
for  his  own  benefit,  if  unexplained,  this  is  notice  to  the  discounter  that 
the  indorsement  is  not  made  in  the  usual  course  of  business,  but  is  for  the 
accommodation  of  the  maker. 

Defendant  is  a  corporation,  incorporated  by  special  charter  (Chap.  701, 
Laws  of  1872)  which  gives  to  it  the  power  and  privileges  of  corporations 
organized  under  the  manufacturing  act.  Its  president,  without  authority 
from  or  knowledge  of  its  board  of  directors,  for  a  consideration  paid  to 
him,  and  for  the  accommodation  of  the  makers,  indorsed  in  its  name 
by  him  as  president  certain  promissory  notes,  made  payable  to  the  order 
of  the  makers  and  indorsed  by  them.  These  notes  were  discounted  by 
plaintiff  for  and  the  avails  credited  to  the  makers.  In  an  action  upon  the 
notes,  hdd,  that  said  corporation  was  not  liable  upon  the  indorsement. 

Ex  parte  Estabrook  (2  Lowell's  Dec.  647)  disapproved. 

Nat.  Park  Bk.  v.  O.  A.  if.  W,  A  S,  Co.  (21  J.  &  8.  867)  reversed. 

(Argued  June  27,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  8, 1886,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  certain  promissory  notes 
made  by  the  firm  of  Squires,  Taylor  &  Co.,  made  payable  to 
the  order  of  the  makers,  and  alleged  to  have  been  indorsed  by 
defendant,  the  German- American  Warehousing  and  Security 
Company. 

The  plaintiff  was  incorporated  in  1865  under  the  national 

banking  act,  and  the  defendant  was  incorporated  in   1872 

under  chapter  701  of  the  Laws  of  New  York,  passed  May  14, 

1872.    Both  corporations  were  engaged  in  business  in  the  city 
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of  New  York,  the  defendant  at  No.  45  Broad  street,  and  both 
still  exist,  though  the  defendant  discontinued  all  business  in 
May,  1879.  Squires,  Taylor  &  Co.  (individual  partners,  Robert 
C.  Squires,  Charles  E.  Taylor  and  Burnet  Forbes)  comniission 
merchants,  dealing  in  tobacco  at  No.  45  Bioad  street,  New 
.  York,  began  business  October  1,  1870,  and  failed  December 
30,  1878.  Robert  Squires  was  a  director  and  the  president  of 
the  defendant  from  a  date  prior  to  November  1,  1876,  until 
his  death  in  February,  1879,  and  he  was  a  director  of  the 
plamtiff  from  January  15,  1875,  until  his  death.  He  was  the 
father  of  Robert  C.  Squires,  of  the  firm  of  Squires,  Taylor 
&  Co.,  a  brother-in-law  of  Burnet  Forbes,  of  tliat  firm,  and 
when  Squires,  Taylor  &  Co.  failed  they  owed  Robert 
Squires  $2:^000. 

August  27,  1878,  Squires,  Taylor  &  Co.,  made  their  prom- 
issory note,  of  which  the  following  is  a  copy : 

*'  New  York,  August  27,  1878. 
"  Four  months  after  date,  for  value  received,  we  promise 
to  pay  to  the  order  of  ourselves,  at  the  National  Park  Bank, 
in  New  York,  ten  thousand  dollars,  having  deposited  with 
said  bank,  as  collateral  security  for  payment  of  this,  or  any 
other  liability  or  liabilitios  of  ours  to  said  bank,  due  or  to 
become  due,  or  that  may  ba  horeafter  contracted,  the  follow- 
ing property,  viz.,  in  tlie  store  of  the  German- American 
Mutual  Warehousing  and  Security  Company,  one  hundred 
hhds.  tobacco,  the  market- vahie  of  which  is  now  $12,500,  with 
the  right  to  call  for  additional  security  should  the  same 
decline,  and  on  failure  to  respond,  this  obligation  shall  be 
deemed  to  be  due  and  payable  on  demand,  with  full  power 
and  authority  to  sell  and  assign  and  deliver  tlie  whole  of  said 
property,  or  any  part  thereof,  or  any  substitutes  therefor,  or 
any  additions  thereto,  at  any  brokers'  board,  or  at  public  or 
private  sale,  at  the  option  of  the  said  bank,  or  its  president 
or  cashier,  or  its  assigns,  and  with  the  right  to  be  purchasers 
themselves  at  such  brokers'  board,  or  public  sale,  on  the  non- 
performance of  this  promise,  or  the  non-payment  of  any  of 
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the  liabilities  above  mentioned,  or  at  anj  time  or  times  there- 
after, without  advertisement  or  notice.  And  after  deducting' 
all  legal  or  other  costs  and  expenses  for  collection,  sale  and 
delivery,  to  apply  the  residue  of  the  proceeds  of  such  sale  or 
sales  so  to  be  made,  to  pay  any,  either  or  all  of  said  liabilities^ 
as  said  bank,  or  its  president  or  cashier,  shall  deem  proper, 
returning  the  overplus  to  the  undersigned. 

"  SQUIRES,  TAYLOR  &  CO." 

Squires,  Taylor  &  Co.,  the  makers  and  payees  of  said  note, 
indorsed  it  in  blank,  and  thereupon  the  president  of  the 
defendant  indorsed  it  as  a  second  indorser  in  form  following : 
'*  German-American  Mutual  Warehousing  and  Security  Com- 
pany, Robert  Squires,  president."  This  note  was  then 
(August  27, 1878)  discounted  by  the  plaintifE  and  the  avails, 
credited  to  said  firm.  September  2,  1878,  Squires,  Taylor  & 
Co.  made  a  second  note  dated  that  day  for  the  same  amount,, 
time  and  in  precisely  the  same  form  as  the  first  note, 
and  which  was  indorsed  by  said  firm  and  by  the  defendant 
in  the  same  manner,  and  it  was  discounted  by  the  plaintiff, 
September  11,  1878,  for  and  avails  credited  to  said  firm. 
September  11,  1878,  Squires,  Taylor  &  Co.  made  a  third 
note,  dated  that  day,  for  $12,000,  for  the  same  time  and  in 
precisely  the  same  form  of  the  first  note,  except  one  hundred 
and  twenty  hogsheads  of  tobacco,  stated  to  be  of  the  value  of 
$15,000,  were  pledged  as  security.  Said  firm  and  this  defend- 
ant indorsed  said  noto  in  the  same  manner  in  which  the  first 
note  was  indorsed,  and  it  was  then  (September  11,  1878)  dis- 
counted by  the  plaintiff  for  and  the  avails  credited  to  said  fimu 
November,  27,  1878,  Squires,  Taylor  &  Co.  made  a  fourth 
note  dated  that  day  for  $4,000,  for  the  same  time  and  in  pre- 
cisely the  same  form  of  the  first  note,  except  forty  hogsheads 
of  tobacco,  stated  to  be  of  the  value  of  $5,000,  were  pledged 
as  security.  Said  firm  and  this  defendant  indorsed  said  note 
in  the  same  manner  in  which  the  first  note  was  indorsed,  and  it 
was,  on  that  day  (November  27,  1878),  discounted  by  the 
plaintiff  for  and  the  avails  credited  to  said   firm.     Squires, 
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Taylor  &  Co.  paid  the  president  of  the  defendant  $360  for 
indorsing  said  four  notes,  being  at  the  rate  of  one-fourth  of  one 
per  cent  per  month  for  every  month  of  the  time  said  notes  run. 
In  December,  1878,  said  firm  pledged  to  said  bank  forty 
liogsheads  of  tobacco  as  security  for  the  four  notes  in  addition 
to  those  pledged  as  security  for  each  note.  The  four  notes 
were  dishonored  and  duly  protested.  Upon  a  sale  of  the 
tobacco  pledged,  the  first  and  second  notes  were  paid  and  such 
sums  applied  on  the  third  and  fourth  notes  that  there  was  due 
on  them  May  7,  1879,  $12,621.63,  for  the  recovery  of  which 
this  action  was  brought  against  the  members  of  the  firm  of 
Squires,  Taylor  &  Co.,  who  did  not  defend,  and  against  the 
appellant,  which  defends  on  the  grounds : 

(1.)  That  the  board  of  directors  of  the  defendant  was  with- 
out power  to  authorize  its  president  to  bind  it  by  contracts  of 
indorsement,  made  for  the  accommodation  of  others  for  a  con- 
sideration paid  by  them. 

(2.)  That  its  board  of  directors  never  authorized  its  president 
to  make  these  or  like  indorsements. 

(3.)  That  its  president  being  a  director  of  the  plaintiff,  an 
oflGicer  of  both  corporations,  the  contracts  of  indorsement  are 
void,  and  that  the  plaintiff  had  knowledge  of  the  facts  consti- 
tuting the  alleged  defenses  when  it  discounted  the  notes. 

Upon  the  trial  before  a  referee,  the  defenses  were  overruled 
and  fi  judgment  ordered  for  the  amount  claimed. 

William  II,  Ingersoll  for  appellant.  The  defendant  is  a 
corporation  created  by  a  public  act  (Laws  1872,  chap.  701,  p. 
1666),  and  all  persons  dealing  with  it  are  charged  with  knowl- 
edge of  its  charter.  (Angell  &  Ames  on  Corp.  [9th  ed.] 
§  111;  2  Kent's  Com.  228;  1  Kyd  on  Corp.  104;  Green's 
Brice's  Ultra  Vires,  29 ;  I\,  D.  dc.  M.  S.  N.Co,  v.  Dandridge, 
8  G.  &  J.  24rS.)  Corporations  are  not  only  incapable  of  mak- 
ing contracts  which  are  forbidden  by  their  charter,  but  in 
general  they  can  make  none  which  are  not  necessarily  essential, 
either  directly  or  indirectly,  to  effect  the  objects  of  their 
creation,     (Angell  &  Ames  on  Corp.  139 ;  5  Cow.  560 ;  N.  T. 
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F.  Ins.  Co  V   aty,  15  Johns.  383 ;  2  Cow.  678;  People  v. 
U.  Iii8.  Co.,  3  Wend.  482;  N.   E.  Ins   Co.  v.  Lawrence^ 

4  Kent's  Com.  240 ;  Broughton  v.  S.  W.  Works,  1  Eng.  C.  L. 
815;  Bell  v.  Cunningham,  3  Pet.  69.)  This  detendant 
corporation  is  one  of  limited  and  special  powers.  (Potter  on 
Corp.  §§  8,  54,  75,  p.  190;  Green's  Brice's  Ultra  Vires,  278  ; 
U.  Ins.  Co.  V.  Scotty  19  Jolms.  1 ;  Leavitt  v.  Yates,  4  Ed. 
Ch.  174;  Adrtance  v.  Roome,  52  Barb.  399 ;  Laws  of  1872, 
chap.  701,  §§  3,  75.)  No  power  to  create  such  an  obligation  ia 
conferred  on  this  company ;  no  such  power  can  be  implied. 
(Laws  1872,  chap.  818,  p.  1929  ;  id.  chap.  858,  p.  2115 ;  Laws 
1871,  chap.  278,  p.  549 ;  id.  chap.  GIG,  p.  1320  ;  id.  chap.  506, 
p.  1056 ;  Laws  1870,  chap.  689,  p.  1634;  Sedgwick  on  Stat. 
Constr.  [2d  ed.]  291,  294;  F.  and  M.  Bank  v.  K  S.  D.  Co., 

5  Bosw.  275 ;  Central  Park  v.  E.  S.  D.  Co.,  26  Barb.  23  ; 
Morford  v.  F.  Bamk  of  Saratoga,  id.  568 ;  Bank  of  Genesee 
V.  Patchin  Bank,  3  Keman,  309 ;  P.,  D.  <&  M.  S.  N.  Co.  v. 
Dandridge,  8  G.  &  J.  248.)  Whatever  is  not  unequivocally 
granted  is  deemed  to  be  withheld.  (Sedgwick  on  Stat  Constr. 
291,  294 ;  N.  Ins.  Co.  v.  Scott,  19  Johns.  1 ;  Peoples.  Lamhin, 
5  Denio,  1 ;  F.L.  Co.  v.  Carrdl,  5  Barb.  613 ;  Bank  of  U.  S. 
y.  Davis,  6  Peters,  51;  Beatty  v.  Knowles,  4  id.  152; 
Alexander  v.  Cavldwell,  83  N".  Y.  480 ;  Briggs  v.  Georgia, 
15  Vt.  61,  72 ;  People  v.  Scherinerhom,  19  Barb.  540 ; 
McKenna  v.  Weller,  11  Cal.  49.)  The  real  question  here  is, 
as  to  the  power  of  this  company  under  its  charter,  if  it  had 
done  such  an  act,  to  indorse  the  notes  of  otlier  parties  not 
passing  through  its  hands  for  value  in  the  regular  way  of 
business.  {Central  Bank  v.  F.  S,  D,  Co.,  23  Barb.  23 ; 
Bank  of  U.  S.  v.  Davis,  2  Hill,  451 ;  Z.  S.  Bank  v.  Win- 
chester, 8  Allen,  109 ;  Zabriskie  v.  C.  li.  P.  Co.,  23  How. 
[U.  S.]  398 ;  Pierce  v.  Madison,  12  How.  443 ;  Sa'ein  Bank 
V.  Gloucester  Bank,  17  Mass.  1 :  In  re  Floyd,  7  Wall.  676 ; 
CF.  S.  V.  Bank  of  Columhis,  21  How.  [U.  S.]  364 ;  Adfiance 
V.  lioome,  52  Barb.  399  ;  Alexander  v.  Cauldwell,  83  N.  Y. 
480 ;  Dabney  ^JSttvens,  2  Swee.  415 ;  2  Lov.424 ;  Chicago,  etc., 
y.  James,  22  Wis.  194;  F.  L.  and  T.  Co.  v.  Carroll,  3  Barb. 
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613, 641 ;  Farmers'  Bank  v.  Harrison^  57  Mo.  603 ;  Beatty  v. 
Knowlea,  4  Pet.  152;  Brady  v.  Mayar^  etc.^  20  N.  Y.  312; 
Painea  v.  Goates,  51  Miss.  335;  W.  R,  Co.  v.  Y(mngy 
12  Md,  476;  Silliman  v.  i^.  i?.  R.  Co.,  27  Gratt,  120; 
Custar  V.  T.  Ox  Co,,  63  Pa.  St.  381 ;  JZ  ^.,  R.  R.  Co.  v. 
i>dcA:^,  82  id.  119 ;  Weatervelt  v.  Rudde,  N.  Y.  Com.  PI., 
Oct.  1877;  National  Bank  v.  Norton,  I  Hill,  572;  Hay- 
ward  V.  Pilgrim  Soc,,  21  Pick.  270;  Farmer^  Bank  of 
Bucks  Co.  V.  McKee,  2  Penn.  St.  31S ;  Blue  v.  Bear  River, 
20  Cal.  602 ;  Burns  v.  PemeU,  2  H.  of  L.  Cas.  520 ;  BeaHy 
V.  CarsweU,  1  Am.  L.  C.  [4tli  ed,]  565.)  This  bank  is  not  a 
bona  fide  holder  for  value  without  notice.  {Bank  of  U.  S. 
V.  Davis,  2  Hill,  451 ;  Story  on  Agency,  131 ;  Sandford  v. 
Ilawley,  23  Wend.  260 ;  National  Bank  v.  Norton,  1  Hill, 
572;  BisseU  v.  M.  S.  R.  R.  Co.,  22  N.  Y.  304;  Sutton  v. 
Dillaye,  3  Barb.  529 ;  Fulton  Bank  v.  Benedict,  1  Hill,  480 ; 
Fulton  Bank  v.  N.  Y.  C.  Co.,  4  Paige,  136 ;  Porter  v.  Bank 
of  Rutland,  19  N.  Y.  410;  Svdth  v.  S.  R.  Bank,  32  Vt 
341 ;  Potter  on  Corp.  87 ;  Palmar  v.  Tates,  3  Sandf.  138 ; 
Adriance  v.  Roome,  52  Barb.  399 ;  Brice's  Ultra  Vires,  159 ; 
Adams  v.  Mills,  60  N.  Y.  533,  537,  538;  Dahney  v. 
SUvens,  40  How.  341;  E.  R.  Bank  v.  Jloyt,  41  Barb. 
444;  Monarchs  on  Corp.  1,  §  351;  id.  2,  §§  606,  607; 
W.  S.  L.  S.  R.  R.  Co.  V.  S.  C.  R.  R.  Co.,  95  U.  S.  557; 
Cla^n  V.  Faimfiers^  Bh,  25  N.  Y.  293 ;  Jeyyitt  v.  Miller, 
10  id.  402 ;  N.  Y.  C.  Ins.  Co.  v.  N.  P.  Ins.  Co.,  14  id.  85 ; 
Gardner  v.  Ogden,  22  id.  327;  Y.  B.  Co.  v.  McKemie^ 
3  Paton's  App.  Cas.  378 ;  84  N.  Y.  199 ;  6  Paige,  498 ;  Kdly 
V.  R,  R.  Co.,  77  111.  436 ;  C.  C  Co.  v.  Sherman,  30  Barb. 
572;  H.  C.  Co.  v.  C.  C.  Co.,  16  Md.  478,  493;  C.  C.  Co.  v. 
Purnsh,  42  id.  598;  14  Abb.  K  C.  103,  288;  11  Daly,  367; 
Continental  Co.  v.  Empire  Co.,  4  Fish.  428 ;  8  Blatchf.  295 ; 
S.  C.  Co.  V.  Sheldon,  5  Fish.  477;  10  Blatchf.  1 ;  CouUer  v. 
Richmond,  59  N.  Y.  478 ;  15  Hun,  303 ;  Cromwell  v.  IlewiU, 
40  K  Y.  491 ;  F.  and  M.  lik.  v.  E.  S.  D.  Co.,  5  Bosw.  275 ; 
Morford  v.  F.  Bk.  of  Saratoga,  23  Barb.  23,  564 ;  Central 
Bk.  V.  E.  S.  D.  Co.,  26  id.  23 ;  Genesee  Bk.  v.  Palchen  J?A., 
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3  Kem.  309.)  The  company  cannot  be  considered  liable  for 
its  acquiescence  in  the  transactions.  (Potter  on  Corp.  197, 
211;  Daniel  on  Neg.  Inst.  §316;  Alexander  v.  Catddwell, 
83  N.  T.  480;  Dalney  v.  Stevens,  2  Sw.  428;  Green's 
Brice's  Ultra  Vires,  462;  C,  C\  Co.  v.  Sherman,  30 
Barb.  575;  Adair  v.  Brimmer,  74  N.  Y.  554;  Smith  v. 
RatJAone,  22  Hun,  155 ;  Baldwin  v.  Burrows,  47  N.  Y.  199, 
212;  Owingo  v.  TIullj  9  Petere,  60S;  Nixon  v.  Palmer, 
8  K  Y.  398 ;  Seymour  v.  Wyckoff,  6  id.  224 ;  Penn.  Co.  v. 
Danridge,  8  G.  &  J.  323  ;  Smith  v.  Tracy,  36  N.  Y.  79,  83 ; 
2  Greenl.  Ev.  §  66 ;  Story  on  Agency,  §§  239,  253 ;  Evans  v. 
Wills,  22  Wend.  324;  Palm^rtan  v.  Euxford,  4  Denio,  166; 
Angell  &  Ames  on  Corp.  §§  216,  232,  304,  517 ;  Morawetz  on 
Priv.  Corp.  46,  §§  76, 77 ;  1  Bl.  Comm.  475 ;  TiUson  v.  NeweU, 
13  Mass.  406;  Harris  v.  M.  Jf.  Co.,  4  Blackf.  267;  Roberts 
V.  Button,  14  Vt.  195 ;  Wheeloch  v.  Moulton,  15  id.  521,  522 ; 

1  Phil,  on  Ev.  [C.  &  H.  ed]  379.)  Entries  in  the  handwriting 
of  parties  in  interest  and  ^^particcps  criminis,^^  are  not  proper 
evidence  against  the  company  unless  proof  of  authority  for 
the  transactions  in  question  be  first  shown  from  some  other 
source.  {Ocewn  BJc,  v.  Carll,  55  N.  Y.  440;  9  Hun,  239; 
Chenango  Br.  Co.  v.  Lea^h,  63  Barb.  Ill;  Alexander  v. 
CavldweUj  83  N.  Y.  480.)  These  notes  were  clearly  accom- 
modation paper  and  in  the  hands  of  the  makers,  {Hall  v.  A. 
T.  Co.,  27  Cal.  255 ;  Bk.  of  Genesee  v.  Patchin,  19  N.  Y.  312 ; 
Central  Bk.  v.  E.  S.  D.  Co.,  26  Barb.  23 ;  Morford  v.  F.  Bk. 
of  Saratoga,  Id.  568 ;  3  Kern.  309 ;  B.  C.  Bk.  v.  E.  S.  D.  Co., 
30  Barb.  421 ;  Smead  v.  /  R.  R.  Co..  14  Ind.  203;  Laverty 
V.  Burr,  1  Wend.  529 ;  2  R.  S.  407,  §  80 ;  1  Greenl.  on  Ev. 
[13th  ed.]  20t5,  §  175 ;  Boyd  v.  Plujnl,  7  Wend.  311 ;  Bk.  of 
Vergennes  v.  Cameron,  7  Barb.  143  ;  Mowrey  v.  I.  R.  R.  Co., 

4  Biss.  78;  Commonwealth  v.  Green,  4  Whart.  531.)  The 
bank  was  bound  by  that  knowledge  of  one  of  its  directors 
acting  in  the  very  matter  upon  his  own  acts  of  indorsement 
previously  made.  {National  Bk.  v.  Norton,  1  Hill,  572; 
E.  and  L.  Bk.  v.  Jdartin,  1  Met.  294;   V.  S.  Bk.  v.  Davis, 

2  Hill,  451 ;  Fulton  Bk.  v.  N.  Y.  cfe  S.  C.  Co.,  4  Paige,  127; 
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iT.  S.  JBk.  V.  Cvshman^  121  Mass.  490;  Morawetz  on  Corp. 
243.)  The  bank  which  passed,  ratified  or  did  these  discounts 
in  the  board,  by  its  director  Squires,  cannot  set  up  ignorance 
of  what  ho  knew  so  as  to  be  in  a  better  position  than  he  would 
have  been  if  he  had  been  deahng  on  his  own  account  as  prin- 
cipal. (J/.  &  C.  R,  i?.  Co.  V.  Mowreyy  28 Hun,  84 ;  Jacand  v. 
French,  12  East,  317 ;  Pearson  v.  C.  R.  R.  Co.,  28  A.  L.  J. 
367 ;  Duncombe  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  84  K  T.  199 ; 
Davoue  v.  Fanning,  2  Johns.  Cli.  250 ;  Bh.  Comra.  v.  Bk. 
of  Buffalo^  G  Paige,  407  )  Justice  cannot  invoke  against  this 
company  the  rule  that  where  the  question  is  between  two 
ignorant  and  innocent  parties  the  one  which  has  put  It  in  the 
power  of  its  agent  to  commit  a  fraud  must  suffer.  {T.  B.  Co. 
V.  Bettsworth,  80  Conn.  380 ;  Bk.  of  U.  IS.  v.  Davis,  2  Hill, 
451 ;  Lawrence  v.  Oebhard^  41  Barb.  675 ;  Hall  v.  C.  Bh.^ 
18  Wend.  477.) 

Francis  C.  Barlow  for  respondent.  The  defendant's 
by-laws  gave  Squires,  president,  authority  to  indorse.  {Has- 
call  V.  L.,  etc.,  Co.,  5  Hun,  151 ;  Coats  v.  O'DonneU,  94  N.  Y. 
176 ;  Goodwin  v.  Screuo  Co.,  34  N.  H.  380 ;  N.  R.  Bank  v. 
Aymar,  3  Hill,  262 ;  B.  and  D.  BanISs  Case,  16  N.  Y.  125  ; 
26  How.  1 ;  14  N.  Y.  623 ;  Bank  v.  Turquand,  5  El.  &  Bl. 
248 ;  6  id.  327,  332 ;  34  N.  Y.  30 ;  Bamk  v.  Monteath,  26  id. 
505;  Qriswo'd  v.  Haven,  25  id.  595;  Bank  v.  Comen,  37 
id.  320.)  Everyone  is  presumed  to  do  his  duty  and  to  act 
rightly  instead  of  wrongly.  {Nelson  v.  Eaton,  26  N.  Y.  415 ; 
Squires'  source  of  authority  was  the  defendant's  course  of 
business,  known  to  and  done  with  the  authority  of  its  directors. 
{rhiUi^s  V.  Campbell.,  43  K  Y.  271.)  The  fact  that  the  . 
notes  in  suit  were  drawn  to  the  order  of  the  makers,  and 
indorsed  by  them  in  blank  before  Squires'  indorsement,  instead 
of  being  drawn  to  the  order  of  Squires,  president,  is  wholly 
immaterial.  {C.  Bank  v.  N(/rion,  1  Hill,  501 ;  01coU\.  T. 
R.  R.  Co,,  27  K  Y.  560;  M.  Bank  v.  State  Bank,  10  Wall. 
600 ;  Watkins  v.  Vince,  2  Stark.  368.)  That  the  notes  in  suit 
were  drawn  to  the  order  of  the  makers,  instead  of  to  the  order 
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of  the  defendants,  did  not  indicate  that  the  indorsement  of 
Sqaires,  president,  was  for  the  accommodation  of  the  makers. 
{Bank  v.  ffaU,  83  K  Y.  338 ;  Z.  Bank  v.  S.  Co.,  2  Mo. 
App.  299,  302.)  The  directors  committed  the  whole  man- 
agement of  the  company  to  his  hands,  and  hence  must  be 
deemed  to  have  given  him  all  the  powers  which  they  them- 
selves could  exercise,  {Schuyler  Case,  34  N.  Y.  80 ;  I^.  & 
Inst,  V.  iVo^.  Bk.,  80  id.  162 ;  Kennedy  v.  Greme,  3  M.  &  K. 
699;  N.  H.  and  D.  B.  Co.  v.  Phcmix  Bk.,  3  Comst  156; 
City  Bk.  V.  Perkins,  4  Bosw.  420, 441, 444 ;  Beers  v.  Phoenix 
Glass   Co.,  14  Barb.   358,   360,  361 ;  Conover  v.  Ins.  Co., 

I  N.  Y.  290,  293.)  Declarations  of  an  oflScer  only  bind  his 
corporation  when  made  as  a  part  of  some  ree  gestm — that  is, 
when  he  is  engaged  in  the  business  of  his  corporation.  {Ander- 
son V.  a.  R.  Co.,  54  N.  Y.  334,  340,  341 ;  White  v.  MiUer, 
71  id.  118,  135, 136;  Lvhy  v.  R.  R.  Co.,  17  id.  131;  Bank 
V.  Bank,  60  id.  297 ;  Bank  v.  Steward,  37  Me.  519,  522-528 ; 
BudUmg  v.  Van  Nostram,d,  24  Barb.  28 ;  Bowen  v.  Ba/nk, 

II  Hun,  227,  229;  Utter  v.  R.  R.  Co.,  6  Daly,  227; 
F.  Church  V.  Ins.  Co.,  23  How.  450 ;  Alexander  v.  Canddr 
weU,  83  N.  Y.  486;  Davis  v.  RamdaU,  115  Mass.  547; 
Ahray  v.  Crux,  L.  R.,  5  C.  P.  37.)  The  plaintiffs  had  aright 
to  suppose  that  the  defendants  were  doing  an  ordinary  ware- 
house business,  and  the  defendants'  directors  were  bound,  as 
to  third  persons,  to  look  after  Squires  as  much  as  ever. 
{Union  Bk.  v.  Zandon,  66  Barb.  189,  194.)  It  is  immaterial 
that  the  charter  of  this  corporation  contains  the  provision 
that  the  company  may  execute  contracts,  etc.,  "  which  said 
instruments,  or  any  of  them,  shall  bear  the  impress  of  the 
common  seal  of  the  company,  and  be  signed  by  the  president 
and  be  countersigned  by  the  secretary  or  treasurer,  or  may  be 
iu  any  other  usual  and  proper  manner  executed,  as  the  board 
of  directors  of  said  company,  may  by  by-laws  or  by  resolution, 
prescribe."  {Barnes  v.  0.  Bk.,  19  K  Y.  152 ;  Zee  v.  Pitts* 
burgh  Co.,  56  How.  377 ;  Nowdl  v.  Mayor,  etc.,  9  Exch.  457.) 
A  bona  fide  holder  for  value,  without  notice,  can  recover  upon 
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accommodation  paper  made  bj  a  corporation,  even  though  the 
corporationhaflnopowertomakeit.  {M.B.Assn.y.If. Y.^etCj 
W.  L.  Co.,23B.ow.7^,7Q;S5'N.Y^605i  BLo/Geneseev.Patr 
chmJBLy  13  id.  309 ;  19  id.  312, 319-321 ;  F.  iT.  Bk.  v.  BaU, 
U  id.  395, 397 ;  JBissett  v.  li.  E.  Co.,  22  id.  289, 290 ;  Booth  v. 
F.  andM.  Bank,  4  Lans.  306 ;  Weeks  v.  Fox,  3  T.  <fe  C.  355, 
356 ;  Booth  v.  Bank,  50  N.  Y.  400,  401.)    If  a  corporation 
has  the  power  to  make  a  particular  contract  under  any  cir- 
cumstances, third  persons  have  a  right  to  suppose  that  the 
contract  was  made  for  a  legitimate  purpose.     {Bissdl  v.  B. 
R.  Co.,  22  K  Y.  289,  290 ;  City  of  Lexington  v.  BvOer,  14 
"Wall.  296 ;  Merchants'  Bank  v.  State  Bank,  10  id.  644,  645 ; 
Barnes  v.  Ontario  Bank,  19  N.  Y.  164;  Safford  v.  Wyckoff, 
4  Hill,  445 ;  1  Parsons  on  Notes  and  Bills  [2d  ed.]  165 ;  WilJr 
marth  v.  Crawford,  10  Wend.  344 ;  6  id.  615.)    The  plaint- 
iffs knew  nothing  of  the  dealings  between  Squires,  Taylor  & 
Co.  and  the  defendants,  out  of  which  the  indorsement  grew, 
and,  therefore,  were  only  obliged  to  inquire  or  to  assume  the 
fact  without  inquiiy,  subject  to  the  obligation  of  proving  the 
fact,  if  necessary.    {Cowing  v.  Altman,  Tl  N.  Y.  443 ;  Wil- 
liams V.  MitcheU,  17  Mass.  101.)    Defendants  had  power  to 
make  or  indorse  commercial  paper  for  some  purposes.    {Barry 
V.  Merchants^  Exchange^  1  Sandf.  Ch.  280,  289,  308,  309 ; 
Curtis  V.  Leamtty  16  K  Y.  9,  62,  63;  Smith  v.  Law,  21  id. 
298, 299 ;  Angell  &  Ames  on  Corp.,  §  257 ;  WiOmarti^  v.  CratD- 
ford,  10  Wend.  342,  343 ;  OlcoU  v.  B.  R.  Co.,  40  Barb.  1 87 ; 
LeamttY.  Blatchfard,biil.%2^',  La  parte  P.  R.  Co.,  luILy 
2  Ch.  App.  617,  624 ;  Kent  v.  Mining  Co.,  78  N.  Y.  176, 177 ; 
Laws  1872,  chap.  701,  p.  1667.)    The  notes  in  suit  were  not 
indorsed  for  the  accommodation  of  Squires,  Taylor  &   Co. 
{Patchin  Bank  Case,  13  K  Y.  815 ;  C.  M.  Lns.  Co.  v.  li.  R. 
Co.,  41  Barb.  1,  25 ;  AmoU  v.  /?.  R.  Co.,  5  Hun,  608,  610, 611 ; 
Zabriskie  v.  R.  R.  Co.,  23  How.  [U.  S.]  381,  399 ;  Ln  re  W. 
K  Bank,  L.  R  14  Ch.  Div.  317;  MoUram  v.  Mill,  2  Sandf. 
Ch.  189, 192 ;  Oihon  v.  Stanton,  9  N.  Y.  483 ;  Mare  v.  Ward^ 
1  Hilt.  337,  443 ;  Talman  v.  Bank,  18  Barb.  123 ;  Ilterd  v. 
Green,  17  Hun,  334 ;  Lhrl  v.  Peck,  64  K  Y.  696,  699  ;  Oah- 
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ley  V.  Boof^man,  21  "Wend.  594 ;  Goodman  v.  Harvej/,  4  Ad. 
&  EL  870.)  No  amount  of  negligence  on  the  part  of  the 
holder  of  paper,  in  neglecting  to  attend  to  facts  of  which  he 
has  notice,  is  a  defense.  {Magee  v.  Badger^  34  N.  Y.  249 ; 
EotcKkisa  v.  Ifat.  Bks.,  21  Wall  354,  859 ;  Ed  jparte  Eata- 
hrooi,  2  Lowell's  Dec.  547, 549 ;  JSaphad  v.  Bank  of  England^ 
17  C.  B.  161 ;  Goodman  v.  Simondsy  20  How.  343 ;  Murray 
V.  ZardneTy  2  Wall.  1 10 ;  Michigan  Ba/nh  v.  Eldredy  9  id. 
544.)  The  warehouse  company  had  power  to  indorse  the 
notes  or  persons  who  had  stored  property  in  their  warehouses. 
{Munn  V.  Commission  Co.y  15  Johns.  14 ;  IlaacaU  v.  Ins.  Co.j 
5  Hun,  151,  155 ;  Tripp  v.  S.  Mfg.  Co.,  13  Pick.  291,  293  ; 
Fumiss  V.  Gilchriaty  1  Sandf  .  53,  57 ;  Holhrooh  v.  Bassett, 
5  Bosw.  147, 148, 162 ;  Zucas  v.  Piineyy  3  Butcher  [N.  J.]  221, 
32S,  229 ;  B.  R.  Co.  v.  Howard^  7  Wall.  392,  412 ;  Talmxin  v. 
liochester  Bank,  18  Barb.  123 ;  Weatfidd  Bank  v.  Comeny  37 
N.  T.  320 :  Bank  v.  Sa/oeryy  82  N.  Y.  291 ;  18  Hun,  40,  41.) 
As  a  single  director  Kobert  Squires  had  no  power  to  make  dis- 
coimts.  {Seneca  Bank  v.  NeaaSy  5  Denio,  329 ;  Inre  M.  E. 
Co,y  L  R.,  7  Ch.  App.  168 ;  Z.  Bank  v.  Senecaly  13  La.  627.) 
If  Squires  had  acted  in  the  board  in  discounting  these  notes, 
his  knowledge  would  not  be  that  of  the  bank,  under  tlie  cir- 
cmnstances  of  this  case,  {Kennedy  v.  Greeiiy  3  M.  &  K.  699, 
720;  In  re  E.  Banky  L.  R,  5  Ch.  Ap.  361,  362 ;  Bank  v.  Cun- 
ningham  24  Pick.  270,  274 ;  Lucas  v.  Bwnky  2  Stuart,  821 ; 
Barnes  v.  Gas  Co.y  27  N.  J.  Eq.  36.) 

FoLLKTT,  Ch.  J.  The  statute  by  which  the  defendant  was 
incorporated  provides  that,  in  addition  to  the  powers  therein 
enumerated,  it  shall  possess  all  the  powers  and  privileges  of 
corporations  organized  under  the  manufacturing  act  (Chap. 
40,  Laws  1848),  and  the  acts  extending  and  amending  the  same, 
except  wherein  such  acts  are  inconsistent  with  the  provisions 
of  the  incorporating  statute.  The  litigants  agree  that  the 
defendant's  board  of  directors  had  power  to  auth<»rize  its 
president  to  make  and  indorse  promissory  notes  for  the  pur- 
pose of  transacting  the  business  it  was  authorized  to  engage 
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in,  and  that  such  power  was  conferred  by  the  board  on  its 
president.  The  powers  of  corporations  are  those  enumerated 
in  the  statutes  under  which  they  are  incorporated,  in  general 
statutes,  in  the  articles  of  association,  and  like  instruments 
executed  in  pursuance  of  the  statutes,  denominated  by  Mr. 
Brice  "  constating  instruments."  (Ultra  Vires  [2d  Am.  ed.]  27, 
and  also  such  powers  as  flow  from  or  are  incidental  and  neces- 
sary to  the  exercise  of  the  enumerated  powers.  (1  E.  S.,  599, 
§§  1-3.)  Counsel  hare  not  directed  our  attention  to,  nor  have 
we  found  in  any  of  the  statutes  referred  to,  a  provision 
empowering  the  defendant  to  bind  itself  by  making  or  indors- 
ing promissory  notes  for  the  accommodation  of  the  makers 
for  a  consideration  paid. 

It  is  well  settled  that  such  a  power  is  not  incidental  to  the 
powers  expressly  conferred  on  corporations  organized  under 
statutes  authorizing  the  formation  of  corporations  for  bank- 
ing, insuring,  manufacturing  and  like  business  corporations. 
{Central  Bank  v.  Empire  Stone  Dressing  Co.^  26  Barb. 
23 ;  Bridgeport  City  Bank  v.  Same^  30  id.  421 ;  Farmers 
and  Mechanics^  Bank  v.  Same^  5  Bosw.  276 ;  Morford  v. 
Farmer^  Bank  of  Saratoga^  26  Barb.  668 ;  Bank  of  Gene- 
see V.  Patchin  Bank^  13  N.  Y.  309  ;  ^tna  National  Bank 
V.  Charter  Oak  Life  Ins.  Co.^  60  Conn.  167;  Monument 
National  Bank  v.  OldbeWorks^  101  Mass.  57;  Dams  v.  Old 
Colony  a.  R.  Co.,  131  id.  268 ;  Cvlver  v.  Beno  Real  EstuU 
Co.^  91  Penn.  367 ;  TIall  v.  Avhum  Turnpike  Co.,  27  Cal. 
255.)  fThe  defendant  having  the  general  power  to  bind  itself 
by  promissory  notes  and  contracts  of  indorsement,  the  plaintiff 
is  entitled  to  recover  if  it  is  a  holder  of  the  notes  for  Talue 
and  without  notice  that  they  were  indorsed  for  the  accommo- 
dation of  the  makers,  and  not  in  the  usual  course  of  business. 
The  referee  finds  that  in  consideration  of  one-fourth  of  one 
per  cent  per  month  for  every  month  of  the  time  on  which 
the  notes  were  given,  the  defendant  indorsed  for  Squires, 
Taylor  &  Co.  between  November  10,  1876,  and  August.  27, 
1 878,  the  dat^  of  the  first  note  in  suit,  nineteen  notes  pre- 
cisely like  the  four  in  suit,  except  dates  and  amounts,  a^gre- 
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gating  $170,000,  which  were  discounted  by  the  plaintiff  for, 
and  the  avails  placed  to  the  credit  of  Squires,  Taylor  &  Co. 

The  referee  also  finds  that  defendant's  president  was 
never  authorized  by  its  board  of  directors  to  indorse  commer- 
cial paper  for  the  accommodation  of  makers,  or  to  indorse 
such  paper  for  a  consideration  paid  by  the  makers,  and  that 
none  of  them  knew  that  such  indorsements  had  been  made 
until  this  action  was  brought. 

The  fact  that  the  maker  of  a  promissory  note  procures  it 
to  be  discounted  for  his  own  benefit  is,  if  unexplained,  notice 
to  the  discounter  that  the  indorsement  is  not  in  the  usual 
course  of  business,  but  it  is  for  the  accommodation  of  the 
maker.  (Stall  v.  CatakiU  Bwnk^  18  Wend.  466;  Fidden  v. 
LahefiSy  9  Bosw.  436 ;  3  Trans.  App.  218;  2  Abb.  Ct  App. 
Dec.  Ill ;  6  Abb.  [N.  S.]  341 ;  1  Ames'  Cas.  on  Bills  and 
Notes,  738 ;  Bank  of  Vergennes  v.  Cameron^  7  Barb.  143 ; 
Ilendrie  v.  Berkowitz^  37  Cal.  113;  Lemoine  v.  Bank  of 
N(nih  Americaj  3  Dillon,  44 ;  Bloom  v.  Hdm^  53  Miss.  21 ; 
Daniel  on  Neg.  Inst.  [2d  ed.]  297,  §  365 ;  Edw.  on  Bills 
[3d.  ed.]  98,  §  105.) 

Et  paais  Estdhrook  (2  Lowell's  Dec.  547),  is  opposed  to 
these  authorities,  but  this  case  is  in  conflict  with  the  decisions 
in  this  state,  and  we  believe  it  to  be  without  the  support  of 
any  well-considered  case. 

The  indorsements  having  been  made  for  the  accommodation 
of  the  makers,  and  the  plaintiff,  having  discounted  the  notes 
with  notice  of  that  fact,  cannot  recover. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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John  Eijtebs,  Hespondent,  v.  Milton  "Woolley,  Appellant. 

Where  a  complaint  in  an  action  for  assault  and  battery  sets  forth  facts  from 
which  malice  may  be  inferred,  although  there  is  no  express  avermeot 
that  the  assault  was  made  with  malice,  evidence  of  the  circumstances 
immediately  connected  with  the  transaction  tending  to  show  that  defend- 
ant acted  maliciously  is  competent  and  may  be  given. 

Defendant  proved  upon  the  trial  of  such  an  action  that  plaintiff  was  asked 
to  submit  to  a  medical  examination  and  refused.  Defendant's  counsel 
requested  the  court  to  charge  that  there  is  no  method  by  which  defendant 
could  compel  plaintiff  to  submit  to  such  examination .  The  judge  replied, 
in  substance,  that  he  believed  orders  for  an  examination  had  been  made 
in  such  cases,  and  he  did  not  think  it  necessary  to  charge  directly  upon  it. 
Held  (Potter,  J.,  dissenting),  that  an  exception  to  the  refusal  to  charge 
as  requested  was  unavailable;  that  the  request  was  to  charge  an  abstract 
proposition  not  involved  In  or  necessary  for  the  determination  of  the  case. 

Said  counsel  asked  the  court  to  charge  that  the  jury  had  a  right  to  infer 
from  the  refusal  to  submit  to  the  examination  that  it  would  not  disclose 
any  fact  favorable  to  the  plaintiff.  The  court  replied  that  the  jury  might 
give  it  such  weight  as  they  thought  it  ought  to  have.  Bdd,  that  the 
charge  was  as  favorable  to  defendant  as  he  was  entitled  to,  and  he  could 
not  complain. 

(Argued  June  26, 1889;  decided  October  8, 1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  au  order  made  June  28, 
1886,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict,  and  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinions. 

G.  B.  Stoddard  for  appellant.  Malice  not  having  been 
alleged  in  the  complaint  it  was  not  proper  to  prove  it. 
(3  Am.  Jur.  293, 492 ;  2  Greenl.  on  Ev.  §§  270,  272 ;  1  Chitty 
on  Pleading,  130,  388,  389 ;  1  Wharton's  Crim.  Law,  399 ; 
Childs  V.  Ddcmeyy  1  T.  &  C.  506.)  The  court  has  no  power 
to  order  a  party  to  an  action  to  submit  to  a  medical  examina- 
tion. {Samage  v.  Murray^  March  Special  Term  of  City  Court 
of  Brooklyn.)  An  omission  to  produce  material  testimony, 
which  is  clearly  within  the  reach  of  a  party  and  belongs  to 
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him  to  prodace,  raises  the  presumptioii  that  it  is  the  result  of 
knowledge  or  fear  on  his  part  that  it  would  not  help  his  case. 
{Bruce  v.  Edly,  39  N.  Y.  27;  Wylde  v.  N.  R.  B.  Co.  53 
id.  156.) 

George  H.  Fisher  for  respondent.  The  evidence  was  prop- 
erly admissible  for  the  purpose  of  proving  malice.  (  VoUz  v. 
Blackmar,  64  K  Y.  440-444.) 

Haioht,  J.  This  action  was  brought  to  recover  the  damages 
sustained  by  reason  of  an  assault  and  battery  committed  by  the 
defendant  upon  the  person  of  the  plaintiff. 

Upon  the  trial  the  plaintiff  testified  that  the  night  before 
the  assault  the  defendant  sent  for  him  and  had  a  conversation 
with  him.  He  was  then  asked  for  the  conversation.  This 
was  objected  to  by  the  defendant.  The  objection  was  over- 
ruled and  the  witness  answered,  "He  said  here,  old  man,  I 
want  you  to  give  up  the  lease.  I  will  pay  you  for  what  you 
have  done  and  a  few  dollars  besides.  You  shall  give  up  the 
store.  The  Chinaman  wants  the  store.  You  are  a  poor  man. 
The  Chinaman  is  rich."  It  is  now  contended  that  this  evi- 
dence was  improperly  received,  and  for  that  reason  that  the 
judgment  should  be  reversed. 

After  the  evidence  was  objected  to  the  plaintiff's  counsel 
made  a  statement  to  the  effect  that  he  proposed  to  show  malice, 
and  the  court  stated  that  it  might  "be  material  on  that  point. 
The  evidence  had  but  a  slight  bearing  upon  the  question  at 
issue.  The  most  that  can  be  claimed  for  it  is  that  it  showed 
the  foundation  or  commencement  of  the  quarrel  which  resulted 
in  the  assault  complained  of.  It  is  true  the  complaint  does 
not,  in  terms,  allege  that  the  assault  was  made  with  malice. 
It  does,  however,  allege  facts  from  wliich  malice  may  be 
inferred.  It  alleges  that  the  assault  was  made  without  any 
cause  or  provocation,  and  that  it  was  made  with  great  force 
and  violence.  The  rule  is  well  settled  in  this  state  that  in 
an  action  for  an  assault  and  battery  all  the  circumstances 
immediately  connected  with  the  transaction  tending  to  exhibit 
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and  explain  the  motive  of  the  defendant  is  competent  for  the 
purpose  of  showing  whether  he  acted  malicionsly  or  in  an 
honest  belief  that  he  was  justified  in  what  he  did.  (  Voltz  v. 
BlackmaTy  64  N.  T.  440.)  We  are,  therefore,  of  the  opinion 
that  the  evidence  was  competent. 

After  the  charge  of  the  court  had  been  made  to  the  jury, 
the  defendant's  counsel  asked  the  cjurt  to  charge  that  there 
is  no  method  by  which  the  defendant  could  compel  the 
plaintiff  to  submit  to  a  medical  examination.  The  court 
replied  :  "  I  believe  orders  have  been  made  in  such  cases  that 
the  plaintiff  should  submit  to  a  medical  examination.  I  have 
not  examined  the  question  of  law,  and  I  do  not  think  it  neces- 
sary to  charge  expressly  on  that,  but  such  orders  have  been 
made  by  the  courts,  and  certainly  I  cannot  say  that  you  could 
not  have  done  it  if  you  had  made  the  attempt."  The  defend- 
ant excepted  to  the  refusal  of  the  court  to  charge  as  requested. 

We  do  not  understand  that  there  is  any  provision  of  the 
statute  requiring  a  party  to  submit  to  a  medical  examination 
before  trial,  but  we  do  not  think  the  refusal  of  tlie  court  to 
charge  upon  the  subject  calls  for  a  reversal  of  the  judgment. 
The  court  frankly  stated  that  it  had  not  examined  the  ques- 
tion, and  did  not  undertake  to  state  whether  such  an  examina- 
tion could  be  compelled.  The  request  called  for  the  court  to 
charge  an  abstract  proposition  of  law  that  was  not  involved  in 
the  case  or  necessary  for  its  determination.  The  defendant, 
upon  the  trial,  had  called  out  the  fact  that  the  plaintiff  was 
asked  to  submit  to 'a  medical  examination  and  that  he  refused. 
This  much  was  before  the  jury,  with  such  inference  to  be 
drawn  from  it  as  was  proper.  The  question  as  to  whether 
the  defendant  could  have  compelled  such  examination  was  of 
no  consequence,  and  did  not  have  any  proper  bearing  upon 
the  determination  of  the  facts  involved. 

The  defendant's  counsel  further  asked  the  court  to  charge 
the  jury  that  they  have  a  right  to  infer  from  that  fact  that 
the  examination  would  not  disclose  any  fact  favorable  to  the 
plaintiff.  We  understand  this  request  to  refer  to  a  medical 
examination  of  the  plaintiff.     The  court  replied  to  the  effect 
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that  the  jury  might  give  it  such  weight  as  they  think  it  ought 
to  have,  etc.  The  defendant  ought  not  to  complain  on  account 
of  this  charge,  for  it  was  as  favorable  to  him  as  he  was  entitled 
to  have. 

We  are,  consequently,  of  the  opinion  that  no  error  was 
committed  upon  the  trial,  and  that  the  judgment  should  be 
affirmed,  with  costs. 

PoTTEB,  J.  (dissenting).  I  have  examined  somewhat  the 
opinion  of  brother  Haioht,  and  am  inclined  to  take  a  different 
view  from  him  in  relation  to  one  of  the  exceptions  in  this  case. 
The  court  was  requested  to  charge  the  jury  "  that  there  is  no 
method  by  which  the  defendant  can  compel  the  plaintiff  to 
submit  to  a  medical  examination." 

The  action  is  brought  to  recover  damages  of  the  defendant 
alleged  to  have  been  sustained  in  consequence  of  an  unlawful 
assault  and  battery  by  the  defendant  upon  the  plaintiff.  The 
injury  to  plaintiff  was  claimed  to  have  been  severe  and 
permanent,  and  the  jury  manifestly  took  that  view  from  the 
evidemce,  for  they  rendered  a  verdict  for  $1,500  in  plaintiff's 
favor. 

It  appears  from  the  case  that  the  nature  and  extent  of  the 
injuries  and  the  amount  of  damages  were  vigorously  contested 
upon  the  trial.  The  defendant  had  been  allowed  to  prove 
that  he  had  sought  such  examination  of  plaintiff  before  trial 
and  the  plaintiff  had  refused  him  the  opportunity.  It  is  safe 
to  assume  that  counsel  for  the  defendant  had,  in  discussing  the 
question  of  damages,  referred  to  the  fact  that,  in  this  class  of 
cases,  the  plaintiff  has  the  evidence  in  his  own  hands,  and  the 
defendant  does  not  always  know  just  what  the  testimony  is  to 
be.  The  court  in  his  charge  mid  that  to  the  jury.  It  had 
been  shown,  in  order  to  give  additional  point  and  force  to  this 
situation,  that  the  defendant  had  applied  to  (he  plaintiff  for 
the  opportunity  of  a  medical  examination  and  the  plaintiff 
had  refused  to  afford  it.  The  trial  judge  had  held  that  this 
was  a  pertinent  and  proper  fact  for  the  consideration  of  the 
SlOKELS  — ^VoL.  LXXI.     38 
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jury  upon  the  question  of  damages,  and  I  agree  with  him  in 
such  ruling.    {Beckwith  v.  N.  T.  Cen,  R.  li.  Co.,  64  Barb.  807.) 

The  question  was  distinctly  raised  by  the  defendant's  request 
that  the  court  should  charge  the  jury  that  there  is  no  method 
by  which  the  defendant  can  compel  the  plaintiff  to  submit  to 
a  medical  examination.  The  court,  in  response  to  said  request 
to  charge,  said  ^^  such  orders  (that  is  orders  compelling  a 
plaintiff  to  submit  to  a  medical  examination)  have  been  made 
by  the  courts,  and  certainly  I  cannot  say  that  you  (the 
defendant)  could  not  have  done  it  if  you  had  made  the  effort." 
In  this  the  court  not  only  refused  the  defendant's  request,  but, 
what  was  worse  and  more  prejudicial  to  the  defendant,  gave 
the  jury  to  understand  that  the  defendant  could  have  com- 
pelled such  an  examination  of  the  plaintiff,  though  the 
plaintiff  had  refused  to  submit  to  such  examination  when 
defendant  requested  it. 

The  case  stood  thus:  That  defendant  had  requested  and 
plaintiff  had  refused  a  medical  examination  of  his  person; 
such  an  examination  would  necessarily  throw  light  upon  the 
nature  and  extent  of  his  injures,  and,  of  course,  upon  the 
amount  of  the  damages  to  be  found  by  the  jury.  The  court 
charged  the  jury  that  they  might  consider  this  as  bearing  upon 
the  claim  for  damages  and  give  it  such  weight  as  it  is  entitled 
to.  The  plaintiff,  although  a  witness  upon  the  trial  with  his 
medical  witnesses,  had  not  shown  his  injuries  to  the  jury  nor 
offered  to,  though  his  refusal  to  do  so  had  been  proved.  IS'ow, 
the  fact  of  his  refusal  to  allow  a  medical  examination  before 
trial  had  been  proved ;  the  judge  charged  that  the  jury  might 
consider  such  refusal  upon  the  question  of  damages;  the 
omission  of  plaintiff  to  expose  his  injuries  and  to  allow  his 
medical  witnesses  to  explain  and  demonstrate  from  them  their 
nature  and  extent,  all  took  place  between  court  and  counsel 
and  in  the  presence  and  hearing  of  the  jury,  who  were,  if  they 
found  the  defendant  liable,  to  assess  the  plaintiff's  damages. 
The  force  and  effect  of  these  facts  might  be  materially  changed 
if  the  defendant  had  the  power  to  compel  the  medical  examina- 
tion of  the  plaintiff  and  had  omitted  to  exercise  it.    It  seems 
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to  me  this  was  a  very  pertinent  and  practical  question  for  the 
jury  in  the  assessment  of  the  damages  plaintiff  might  recover, 
and  the  defendant  was  entitled,  in  these  circumstances,  to  the 
instruction  of  the  trial  judge  that  the  court  had  no  power  to 
compel  the  plaintiff  to  submit  his  person  to  a  medical  examina- 
tion. {Roberta  v.  Ogdenshurg  dk  Z.  C.  2i.  JS.  Co.j  29  Hun, 
154;  Neunum  v.  Third  Ave.  R.  H.  Co.,  18  J.  &  S.  412.) 
Instead  of  such  instruction  the  court  virtually  held  and  gave 
the  jury  to  understand  that  the  defendant  had  the  power  to 
compel  such  an  examination  of  the  plaintiff  if  he  had  made 
the  effort  to  get  an  order  therefor.  The  jury  might  be  lead 
to  discredit  the  severity  of  the  plaintiff's  injury  and  the 
amount  of  his  damages,  from  his  refusal  to  permit  an  examina- 
tion and  an  exhibition  of  his  injuries.  But  if  the  plaintiff  had 
the  power  to  compel  such  examination  and  had  omitted  to 
exerdse  such  power,  the  jury  might  well,  and  doubtless  did, 
think,  that  plaintiff's  refusal  to  be  examined  proceeded  from  a 
natural  disinclination  to  expose  his  person  rather  than  a  pur- 
pose to  conceal  the  true  character  and  extent  of  the  injuries 
and  to  enable  him  to  exaggerate  them  by  description  of  them. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur  with  Haight,  J.,  except  Potteb,  J.,  dissenting. 

Judgment  affirmed. 


"William   H.    Hill,    Appellant,  v.    Gbaob   Hoolb    et    al., 
Kespondents. 

The  assignee  of  a  mortgage  takes  it  subject  to  all  the  defenses,  legal  and 
equitable,  which  the  mortgagor  has  against  the  enforcement  of  it  by  the 
assignor  at  the  time  of  the  assignment. 

Want  of  consideration  is,  therefore,  a  good  defense  in  an  action  brought 
by  an  assignee  to  foreclose  a  mortgage;  and  this  is  so,  at  least  where 
the  assignee  fails  to  establish  that  he  purchased  in  good  faith  and  for 
value,  although  the  mortgage  was  given  in  fraud  of  the  creditors  of  the 
mortgagor. 

It  $eem$  the  rule  would  be  the  same  even  were  those  facts  established. 

(Argued  June  27, 1889,  decided  October  8, 1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  October  5,  1880,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  foreclose  two  mortgages  upon 
land  of  which  defendant,  Grace  Hoole,  had  the  legal  title ; 
and  she  alone  defended. 

One  of  the  mortgages  was  made  by  James  Cook,  in  April, 
1857,  to  secure  the  payment  of  $3,000.  To  the  cause  of 
action  upon  this,  the  defendant  pleaded  payment  and  the 
statute  of  limitations.  The  other  one  was  executed  by  the 
defendant  upon  the  same  premises,  in  August,  1877,  to 
William  E.  Hoole,  and  by  its  terms  appeared  to  have  been 
made  to  secure  the  payment  of  $4,500,  according  to  the  con- 
dition of  a  bond  of  even  date  with  it,  also  executed  by  the 
defendant,  who  by  way  of  defense  put  iii  issue  the  all^a- 
tions  that  she  made  and  delivered  this  bond  and  mortgage, 
and  alleged  that  it  was  without  consideration.  The  plaintiff 
was  assignee  of  both  mortgages. 

Uriah  W.  Tompkins  for  appellant.  The  law  presumes  a 
delivery  from  the  fact  that  the  instrument  was  found  upon 
record  duly  acknowledged ;  that  ia/ctwsa  prima  facie  evidence 
of  its  delivery.  {Lavrrence  v.  Fa/rley^  24  Hun,  293 ;  Munos 
V.  Wilson^  111  N.  Y.  304.)  The  assumption  by  the  mortgagee, 
William  E.  Hoole,  of  an  indebtedness  or  liability  of  the  mort- 
gagor was  a  good  consideration  for  the  mortgage.  {Sanders 
V.  Gilleapie,  59  N.  Y.  250 ;  Scmda  v.  Crooke,  46  id.  564 ; 
Bolien  V.  Goldstein^  53  id.  634 ;  Seym/mr  v.  Wilson^  19  id. 
421 ;  William  v.  S/tdlj/y  37  id.  375 ;  Lawrence  v.  Fox^  20  id. 
268;  Roberts  v.  Gobi,  31  Hun,  150;  WhiU  v.  Baxter,  71 
N.  Y.  254,  261;  Ainsworth  v.  Backus,  5  Hun,  415.) 
A  fraudulent  transfer  is  binding  upon  the  grantor.  (Malifh 
V.  Gransy,  16  Johns.  189 ;  Sa/wnders  v.  CadujeU,  1  Cow.  622 ; 
Cald/weU  v.  King.  4  id.  207;  Renfrem  v.  McDonaJd,  11 
Hun,  254 ;  Simpson  v.  Del  Soyo,  94  N".  Y.  189 ;  Murphy  v. 
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Briggsj  89  id.  446 ;  ZoeOer  v.  BUeyy  100  id.  102 ;  Starin  v. 
£eUy,  88  id.  418.) 

Edward  O.  Bldch  for  respondent.  The  defense  of  non- 
execntion  was  sustained  by  the  testimony  of  the  defendant  as 
a  witness  in  her  own  behalf.  {Albany  City  Sav.  Inst.  v. 
Burdicky  87  N.  T.  48;  Mechanic^  Bk.  v.  N.  Y.  <&  N.  H. 
R.  a.  Co.j  13  id.  599.)  The  defense  of  want  of  consideration 
in  the  $4,500  mortgage  is  fully  sustained  by  the  evidence. 
{McCabe  v.  Drayton^  38  N.  T.  196 ;  Thompson  v.  Blanchard^ 
4  id,  302.)  William  E.  Hoole  could  not  maintain  an  action  of 
foreclosure  on  this  mortgage,  nor  can  his  assignee.  {Brigga  y. 
Longford^  107  N.  Y.  680 ;  Bennett  v.  Bates^  94  id.  363.)  It  is 
not  open  to  the  plaintiff  to  now  claim  that  the  presumption 
arising  from  the  use  of  a  seal  was  not  sufficiently  rebutted. 
{Beat  V.  TheU,  79  N.  T.  15 ;  Railway  Co.  v.  McCaHhy, 
96  TJ.  S.  267.)  WiUiam  H.  Hill,  the  assignee  of  Mrs.  Hoole's 
mortgage,  has  no  superior  equity  to  Mrs.  Hoole,  who  signed 
the  mortgage,  believing  it  to  be  a  deed,  (  WestfaU  v.  Jonee, 
23  Barb.  9 ;  Briggs  y.  Zongford,  107  K  T.  680.) 

B&ADLET,  J.  The  alleged  cause  of  action  upon  the  Cook 
mortgage,  appeared  to  have  been  barred  by  the  statute  of 
limitations,  and  requires  no  consideration.  The  main  contro- 
versy on  the  trial  had  relation  to  the  validity  of  the  other 
bond  and  mortgage  for  $4,500,  executed  by  the  defendant  to 
her  son,  William  E.  Hoole,  in  August,  1877,  and  by  him 
assigned  to  the  plaintiff  in  November,  and  again  assigned  to 
him  in  December  of  the  same  year.  The  trial  court  found 
that  the  defendant  received  no  consideration  for  the  bond  and 
mortgage  other  than  one  dollar,  and,  as  conclusion  of  law, 
that  she  received  no  consideration  for  them;  and  that  the 
bond  and  mortgage  never  had  any  valid  inception.  The 
plaintiff  excepted  to  such  finding  and  conclusions,  and  to  the 
refusal  of  the  court  to  find  as  requested  upon  that  subject. 
There  was  some  evidence  tending  to  prove  that  there  was  a 
consideration  arising  out  of  an  undertaking,  which  it  was 
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claimed  the  mortgagee  assumed,  in  respect  to  some  indorse- 
ments the  defendant  had  made  of  certain  notes.  The  most 
that  can  be  said  of  the  evidence  on  that  subject  is,  that  it  was 
in  conflict,  and  presented  a  question  of  fact,  which  was  con- 
clusively disposed  of  in  the  court  below.  No  modification 
of  that  view  is  permitted  bj  the  fact  that  the  mortgagee  had 
on  some  former  occasion  given  evidence  in  that  respect,  which 
differed  from  that  given  by  him  upon  the  trial  of  this  action. 
The  measure  of  credibility  to  which  his  evidence  was  entitled, 
cannot  be  considered  on  this  review.  The  conclusion  was 
warranted  that  the  bond  and  mortgage  were  made  without 
consideration  ;  that  they  were  made  under  a  misapprehension 
that  they  were  such,  and,  therefore  that  they  were  not  made 
to  enable  the  mortgagee  to  make  use  of  them  by  assignment. 
The  proposition  is  well  established  that  the  assignee  of  a 
mortgage  takes  it  subject  to  all  the  defenses,  legal  and  equita- 
ble, which  the  mortgagor  has  against  the  enforcement  of  it 
by  the  assignor  at  the  time  of  the  assignment.  {Bash  v. 
Laihrop,  22  N.  T.  535 ;  Oreene  v.  Wamich^  64  id.  220 ; 
Bennett  v.  Bates,  94  id.  354,  363.) 

Upon  the  assumption,  therefore,  that  there  was  nothing  in 
the  way  of  making  available  the  defense,  founded  upon  a 
want  of  consideration,  the  conclusion  of  the  trial  court 
directing  judgment  for  the  defendant  may  be  sustained. 
{Briggs  v.  Langford,  107  K  Y.  680.) 

It  is,  however,  urged  that  the  defendant  having  placed 
this  bond  and  mortgage  in  the  possession  of  the  mortgagee, 
and  enabled  him  to  obtain  value  from  the  plaintiff  upon 
them,  is  estopped  from  asserting  the  want  of  consideration  as 
a  defense. 

There  is  no  finding  of  tlie  circumstances  or  consideration 
of  the  assignment  to  the  plaintiff.  The  court  found  that  the 
plaintiff  claimed  that  the  assignment  was  taken  by  him 
as  collateral  security  for  a  loan  of  $2,500,  then  made  by 
him  to  the  assignor.  The  plaintiff  so  testified.  The  court  was 
not  requested  to  find  that  precise  fact,  but  was  requested,  and 
refused  to  find,  that  at  the  time  of  the  assignment  of  the  bond 
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and  mortgage  the  "plaintiff  paid  said  William  E.  Floole, 
therefor  the  sum  of  $2,500,  and  subsequentlj  advanced 
him  other  sums  of  money."  If  that  fact  may  be  deemed 
material  for  any  purpose,  the  court  was  not  required  upon  the 
evidence  to  find  it  The  interest  of  the  plaintiff  in  the 
controversy  presented  a  question  of  credibility  as  to  that 
given  by  him,  and  what  the  evidence  of  the  assignor,  given 
in  another  case,  was,  did  not  necessarily  establish  any  fact  in 
this  one.  There  is  no  finding  that  the  plaintiff  was  an  assignee 
in  good  faith.  This  situation  presented  by  the  record  may 
not  have  any  essential  importance  in  the  considerstion  of  the 
question  presented,  although  the  basis  of  the  proposition  as 
urged,  is  that  the  plaintiff  was  a  honafide  assignee  of  the 
mortgage. 

The  doctrine  of  the  cases  upon  which  the  plaintiff's  counsel 
seems  to  rely  to  support  his  proposition,  that  the  want  of 
consideration  cannot  be  available  as  a  defense,  is  not  applicable 
to  the  present  case.  The  disability,  within  the  rule  referred 
to,  arises  out  of  the  fact  that  the  party  so  estopped  has  vested 
the  apparent  title  to  property  in  another,  who  has  transferred 
it  or  given  a' mortgage  upon  it  to  a  party  taking  it  upon  the 
faith  of  such  apparent  title.  In  such  case  the  mortgagee  or 
his  or  any  assignee,  is  not  required  to  extend  his  inquiry  back 
beyond  the  mortgagor  to  ascertain  whether  the  security  is 
valid  in  its  inception.  {Simpson  v.  Dd  Soyo^  94  N.  Y.  189 ; 
ZoeOerY.  RUey,  100  id.  102 ;  Murphy  v.  B^ngga,  89  id.  446.) 
If  the  defendant  in  the  case  at  bar  had  conveyed  the  land  to 
her  son,  and  he  had  made  a  mortgage  upon  it  to  the  plaintiff, 
a  different  question  would  have  been  presented  than  that 
which  is  now  here.  The  defendant  is  the  mortgagor,  and  the 
assignment  of  the  mortgage  was  taken  by  the  plaintiff  subject 
to  all  the  equities  existing  between  her  and  the  mortgagee. 

The  trial  court  found  that  the  bond  and  mortgage  were 
obtained  by  the  mortgagee  for  the  purpose  of  preventing  a 
party  named  "  from  collecting  an  expected  deficiency  in  a 
foreclosure  suit  of  a  mortgage  on  certain  other  property." 
In  view  of  this  fact,  it  is  contended  that  the  want  of  consider- 
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ation  is  not  any  defense  in  behalf  of  the  defendant,  for  the 
reason  that  the  defendant's  mortgage  was  made  with  a  fraud- 
ulent design.  It  may  be  assumed  that  it  was  so  made,  and 
that  neither  party  to  it  could  obtain  afiJrmatiye  relief  upon  or 
from  it.  That  situation  does  not  deny  to  the  mortgagor  the 
right  to  establish  its  invalidity  by  way  of  defense,  especially 
as  against  any  other  than  a  bona  fide  assignee.  {Ndlis  v. 
Clark,  20  Wend.  24 ;  4  Hill,  424 ;  Mo%eUy  v.  Mosdey,  15  K  Y. 
335 ;  Niver  v.  Best,  10  Barb.  369 ;  Brigffs  v.  Merrill,  58  id. 
389.)  If  the  question  of  the  good  faith  of  the  plaintiff  as 
assignee,  and  for  value,  would  have  been  of  any  aid  to  him  in 
support  of  his  action,  it  was  for  him  to  show  such  relation 
in  such  manner  as  to  cause  or  require  a  finding  by  the  court 
to  that  effect.  {Starin  v.  Eelty,  88  N.  T.  418.)  As  before 
suggested,  no  such  fact  is  found,  and  no  question  of  law  is 
presented  in  that  respect  upon  this  review. 

But  it  is  by  no  means  clear  that  such  fact,  if  it  had  been  found, 
would  have  been  of  any  avail  against  the  defense.  As  held 
in  WestfcM  v.  Jones  (23  Barb.  9),  it  would  not.  There  it  was 
detennined  that  a  defense,  under  like  circumstances  came 
within  the  rule  that  a  mortgage  is  taken  by  an  assignee 
subject  to  all  the  defenses  existing  as  between  the  original 
parties  to  it.  So  far  as  observed,  that  case  does  not  appear  to 
have  been  questioned  by  any  later  adjudicated  case.  And  for 
the  purposes  of  the  present  one,  it  is  unnecessary  to  give  the 
question  any  further  consideration.  There  are  some  other 
exceptions  taken  to  refusals  to  find  and  to  conclusions  of  fact 
and  law  as  found  by  the  trial  court,  but  the  view  taken  upon 
the  question  renders  their  consideration  unnecessary. 

The  judgment  should  be  affirmed. 

All  concur,  except,  Bbown,  J.,  not  sitting. 

Judf^ent  affirmed. 
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HsusaA  SuBDAM  et  al.,  Appellants,  i;.  Daihel  Cornell  et  al.. 
Impleaded,  etc.,  Repondents. 

By  the  will  of  C.  he  gave  his  real  estate  to  his  widow  for  life,  and  after 
her  death  to  his  children,  six  in  number,  ' '  share  and  share  alike,  *  *  * 
during  the  terms,  respectively,  of  their  natural  lives,"  and  upon  the  death 
of  a  child  "  the  share  of  sudi  child  "  was  given  "  to  his  or  her  heirs  in 
fee  forever."  The  concluding  clause  of  the  section  was  as  follows:  **  My 
intention  being  that  my  widow  shall  have  a  life  estate  in  said  lands,  and 
aftei  her  decease  each  of  my  then  living  children  a  life  estate  in  the 
same,  and  at  their  decease  their  children,  if  any,  shall  hold  the  same  in 
fee."  Two  of  the  children,  a  son  and  daughter,  died  Intestate,  each  leav- 
ing children,  and  thereafter  the  widow  died.  In  an  action  for  a  partition 
of  the  real  estate  brought  by  the  children  of  the  deceased  son  of  the 
testator,  held,  that  the  design  of  the  testator  was  to  give  successive  life 
estates,  first  to  his  widow  in  the  whole  real  estate,  then  to  each  of  the 
children  in  one-sixth  part  thereof,  with  the  remainder  in  fee  to  their  heirs; 
that  there  was  no  suspension  of  the  power  of  alienation  for  more  than 
two  lives  in  being  at  the  death  of  the  testator;  that  upon  such  death  the 
plaintiffs  became  vested  in  fee  as  purchasers,  by  virtue  of  the  remainder 
80  limited  to  them,  with  one-sixth  of  the  real  estate,  subject  to  the  two 
outstanding  life  estates;  subject,  also,  to  open  and  let  in  after- bom 
children;  that  upon  the  death  of  the  father  and  the  widow  their  fee 
became  absolute,  as  did  also  that  of  the  children  of  the  deceased 
daughter;  and  that  the  four  living  children  of  the  testator  at  the  death 
of  the  widow  took  a  life  estate  in  the  four-sixths  remaining,  and  on  the 
death  of  either  their  heirs-at-law  take  a  fee  absolute  in  their  portion. 

(Submitted  June  28,  1889;  decided  October  8, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  9,  1886,  which  levcrsed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

JE  0.  Moody  for  appellants.     If  at  the  death  of  the  testator 
(the  time  when  the  estates  were  created),  there  was  a  possi- 
bility of  the  power  of  alienation  being  suspended  beyond  the 
SiCKELs  —Vol.  LXXI.     39 
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Statutory  limit,  the  devise  to  that  extent  is  void.  (  Ward  v. 
Wardy  105  N.  Y.  74;  Hawlet/  v.  JarneSy  16  Wend.  120; 
4  Kent's  Com.  283 ;  Armory/  v.  Zordy  9  K  Y.  415 ;  SchetOer 
V.  Smithy  41  id.  334 ;  PhUlijys  v.  Davisy  92  id.  204 ;  Hoseboom 
V.  RoBehooiriy  81  id.  359.)  Courts  in  construing  wills  seek  to 
be  governed  by  the  intention  of  the  testator  as  gathered  from 
the  will  and  tlie  circumstances  surrounding  it.  {Monarque  v^ 
Monarqucy  80  N.  Y.  230 ;  Barker  v.  Barker.  45  Hun,  295  ; 
Prtmitt  V.  Bodman,  87  N.  Y.  54;  Teed  v.  Mortony  60  id. 
505 ;  PhiUips  v.  Davisy  92  id.  199 ;  Roe^boom  v.  Bosebooniy 
SI  id.  356 ;  Van  Nostraiid  v.  MoorCy  52  id.  12 ;  Purdy  v. 
H&yty  92  id.  446;  Matter  of  Estate  of  Br(yamy  93  id.  298; 
49  Hun,  280.) 

Alex,  (&  A.  W.  Cummi/iff  for  respondents.  The  devise  in 
question  does  not  suspend  the  power  of  alienation  in  contra, 
vention  of  the  statute.  (2  R.  S.  chap.  1,  tit.  2,  art.  1,  §  44 
[7th  ed.]  2177,  2179,  §  28 ;  Monarque  v.  Monarquey  80  K  Y. 
824;  In  re  Bickicy  5  Redf.  284;  Vanderpod  v.  LoeWy  112 
N.  Y.  167;  Stevenson  v.  Lesliey  70  id.  512-516;  WeUe  v. 
WeUsy  88  id.  332,  333  ;  Tiers  v.  TierSy  98  id.  568 ;  Bdajidd 
V.  Barlowy  107  id.  535 ;  MiUer  v.  Wrighty  109  id.  194;  Van 
Brunt  V.  Van  B/^nty  111  id.  178.)  Up  to  the  death  of  the 
widow  no  provision  was  made  for  grandchildren.  (  Wylie  v 
Lochwoody  86  N.  Y.  291 ;  CarmichaeL  v.  Carmichaely  1  Abb. 
Ct.  App.  Dec.  309 ;  Cushman  v.  Hortony  59  N.  Y.  149 ;  Post 
V.  Hfyeer,  33  id.  593-601 ;  Dvbois  v.  Royy  35  id.  162 ;  Matter 
of  Verplancky  91  id.  443;  Weeks  y,  ComweUy  104  id.  337; 
Manice  v.  ManicCy  43  id.  303-362.) 

Haight,  J.  This  action  was  brought  for  the  partition  of 
real  estate. 

The  facts  are  undisputed  and  are,  in  substance,  as  follows : 
Abel  Cornell  died  on  the  23d  day  of  September,  in  the  year 
1860,  leaving  a  last  will  and  testament,  which  has  been  duly 
proved  and  admitted  to  probate.  At  the  time  of  his  death  he 
was  seized  and  possessed  of  the  real  estate  in  controversy,  and 
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left  him  surviving  Aner  Cornellj  his  widow,  and  six  children  ; 
that  in  November,  1880,  his  widow  died,  and,  prior  to  her 
death,  two  of  the  children,  to  wit,  Thomas  Avery  Cornell  and 
Fanny  Guyon,  died  intestate,  each  leaving  children ;  that  the 
plaintiffs,  Melissa  Surdam,  Wallace  Cornell  and  Eugene  Cor- 
nell are  the  children  and  only  heirs-at-law  of  Thomas  Avery 
Cornell.  The  provisions  of  the  will  bearing  upon  the  ques- 
tion under  consideration  are  as  follows :  "  Tliird.  I  give  and 
devise  all  my  real  estate,  and  of  which  I  shall  die  seized,  to  my 
wife  Aner  Cornell,  to  be  used  and  enjoyed  by  her  during  her 
natural  life,  and  from  and  after  her  decease  I  give  and  devise 
all  the  said  real  estate,  wherever  situated,  to  all  my  children, 
share  and  share  alike,  to  be  used  and  enjoyed  by  them  during 
the  terms,  respectively,  of  their  natural  lives,  and  from  and 
after  the  decease  of  such  of  said  children,  I  give  and  devise 
the  share  of  such  child  to  his  or  her  heirs  in  fee  forever. 
But  in  case  any  of  my  said  children  shall  die  before  my 
decease,  I  give  and  devise  the  share  that  would  have  gone  to  such 
child,  if  living,  to  his  or  her  children  forever,  and  in  case  any 
of  my  children  shall  die  without  issue  before  my  said  wife,  I 
give  and  devise  such  share  as  is  hereby  given  to  such  child 
equally  to  all  his  surviving  brothers  and  sisters  as  if  he  had 
not  been  bom.  My  intention  being  that  my  wife  shall  have 
a  life  estate  in  said  lands,  and  after  her  decease  each  of  my 
then  living  children  a  life  estate  in  the  same,  and  at  their 
decease  their  children,  if  any,  shall  hold  tlie  same  in  fee." 

The  trial  court  found,  as  conclusions  of  law,  that  there  was 
a  possibility  of  a  power  of  alienation  being  suspended  beyond 
the  statutory  limit,  and  that,  therefore,  the  above  provisions, 
except  as  to  the  life  estate  given  to  tlie  widow,  were  void,  and 
that  after  the  death  of  the  widow  the  real  estate  descended 
to  the  heirs-at-law  of  the  testator. 

The  General  Term  held  that  there  was  no  suspension  of  the 
power  of  alienation  for  a  longer  period  than  during  the  con- 
tinnance  of  two  lives  in  being  at  the  time  of  the  decease  of 
the  testator ;  that  the  four  surviving  children,  on  the  death  of 
the  widow,  took  a  life  estate  in  the  whole  premises,  and  that 
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on  their  decease  the  same  would  descend  to  their  children. 
The  judgment  was,  consequently,  reversed,  and  the  complaint 
dismissed,  with  costs. 

We  quite  agree  with  the  General  Term  to  the  effect  that 
there  was  no  suspension  of  the  power  of  alienation  beyond  the 
lives  of  two  persons  in  being ;  that  if  one  of  the  four  life 
tenants  should  die  after  the  widow  without  children,  liis 
portion,  under  the  will,  would  go  to  his  heirs-at-law  in  fee, 
and  that  the  same  would  not  go  to  the  remaining  brothers 
and  sisters  for  life.     {Monarque  v.  Monarque^  80  N".  Y.  320.) 

But  we  do  not  agree  with  the  General  Term  as  to  its  con- 
struction of  the  will  that  the  four  children  surviving  the 
widow  take  a  life  estate  in  the  whole  of  the  land.  The  will 
does  not  in  terms  so  provide,  and  it  does  not  appear  to  us  that 
such  was  the  intention  of  the  testator.  The  General  Term 
doubtless  drew  its  conclusion  from  the  concluding  clause  of 
the  section  of  the  will  quoted,  which  provides  that  *'My 
intention  being,  that  my  wife  shall  have  a  life  estate  in  said 
lands,  and  after  her  decease  each  of  my  then  living  children 
a  life  estate  in  the  same,  and  at  their  decease  their  children, 
if  any,  shall  hold  the  same  in  fee."  But  it  will  be  observed 
that  he  does  not  state  that  each  of  the  then  living  children 
shall  have  a  life  estate  in  a  fourth  or  in  the  whole  of  the  land. 
This  clause  was  doubtless  inserted  as  explanatory  of  the  former 
provisions  and  to  make  it  distinctly  appear  that  life  estates 
only  were  intended  to  be  given  to  the  widow  and  children. 
It  does  not  attempt  or  purport  to  specify  the  amount  of  such 
life  estates  as  to  whether  it  shall  be  a  fourth  or  a  sixth.  This 
clause  must  be  construed  in  connection  with  the  other  pro- 
visions, and,  if  possible,  harmonized  with  them  so  that  full 
force  may  be  given  to  each,  and,  if  possible,  the  intention  of 
the  testator  carried  out. 

There  were  no  deaths  among  the  children  of  the  testator 
prior  to  his  death.  None  of  his  children  died  without  issue 
before  his  wife.  Those  th^at  did  die  left  issue  them  surviving. 
The  only  clause,  therefore,  necessary  to  be  construed  is  the 
following:  ^'And  from  and  after  her  decease  (meaning   bis 
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widow)  I  give  and  devise  all  the  said  real  estate  wherever 
situated  to  all  my  children,  share  and  share  alike,  to  be  used  and 
enjoyed  by  them  during  the  terms,  respectively,  of  their 
natural  lives,  and  from  and  after  the  decease  of  huch  of  said 
children  I  give  and  devise  the  share  of  such  child  to  his  or 
her  heirs  in  fee  forever."  Two  life  estates  are  plainly  given, 
one  to  the  widow  and  the  other  to  his  children.  The  heirs  or 
children  of  the  testator's  children  take  the  fee  forever.  The 
statute  provides  that  ^' where  a  remainder  shall  be  limited  to 
the  heir  or  heirs  of  the  body  of  a  person  to  whom  a  life  estate 
in  the  same  premises  shall  be  given,  the  person  who  on  the 
termination  of  the  life  estate  shall  be  the  heir  or  heirs  of  the 
body  of  such  tenant  for  life  shall  be  entitled  to  take  as  pur- 
chasers by  virtue  of  the  remainder  so  limited  to  them."  (3  R.  S. 
[7th  ed.]  2177,  §  28.) 

In  the  case  of  Monarqys  v.  Monarque  ymprd)^  a  life  estate 
was  first  given  to  the  widow,  and  by  the  second  clause  of  the 
will  he  gave  the  income  arising  after  her  decease  to  his  four 
daughters  during  their  respective  lives,  and  the  remainder  to 
their  respective  chilciren,  their  heire,  etc.  It  was  held  that 
the  remainder  given  by  the  second  clause  vested  upon  the 
death  of  the  testator  in  the  children  of  the  testator's  daughters 
living  at  that  time,  subject,  however,  to  open  and  let  in  after- 
bom  children  who  might  come  into  existence  during  the 
life  of  the  mother.  To  the  same  eflfect  is  Moore  v.  lAttd 
(40  Barb.  488 ;  41 N.  Y.  66) ;  E(mse  v.  Jackson,  (50  id.  161). 

It,  therefore,  appears  to  us  that  upon  the  death  of  the  tes- 
tator the  plaintiffs,  as  the  children  of  Thomas  Avery  Cornell, 
became  vested  in  fee,  as  purchasers,  by  virtue  of  the  remainder 
so  limited  to  them,  with  one-sixth  of  the  real  estate  of  which 
the  testator  died  seized.  It  was  subject,  however,  to  two  out- 
standing life  estates ;  one  to  the  widow  of  the  deceased  and 
the  other  to  the  father  of  the  plaintiffs.  The  estate  so  vested 
was  undoubtedly  liable  to  be  lessened  by  the  coming  in  of 
after-bom  children,  but  such  as  it  was  it  vested  in  the  plaint- 
iffs on  the  death  of  the  testator ;  and  the  death  of  Thomas 
Avery  Cornell,  their  father,  removed  one  of  the  outstanding 
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life  estates,  and  on  tlie  death  of  the  widow  their  fee  became 
absolute  The  children  of  Fanny  Guyon  would  likewise 
become  vested  in  fee  absolute  of  their  mother's  portion.  The 
four  children  of  the  testator  surviving  the  widow  would, 
therefore,  take  a  life  estate  in  the  four-sixtlis  that  remained, 
and  on  the  death  of  either  of  them  their  heirs-at-law  take  a 
fee  absolute  of  their  portion. 

It  follows  that  the  judgment  of  the  General  Term  should 
be  so  modified  as  to  reverse  the  judgment  and  grant  a  new 
trial,  costs  to  abide  the  final  award  of  costs. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Ordered  accordingly. 


Manly    N.    Cutter,    Appellant,    v.    Clara     Morris, 
Ttespondent. 

Where  services  are  rendered  for  the  benefit  of  the  separate  etstate  of  a 
married  woman,  with  her  knowledge,  the  presumption  is  that  they  were- 
rendered  at  her  request. 

In  an  action  against  a  married  woman  for  services  alleged  to  have  been 
rendered  for  her  by  plaintiff,  as  an  architect  in  preparing  plans  and 
superintending  the  erection  of  an  addition  to  a  dwelling-house  owned  by 
her  and  occupied  by  herself  and  husband,  plaintiff's  evidence  was  to  the 
effect  that  in  consequence  of  a  conversation  with  defendant's  husband  he 
called  at  her  house  and  stated  to  her  that  her  husband,  who  was  present 
at  the  interview,  had  told  him  she  was  about  to  erect  an  addition  to  her 
house.  She  replied  that  this  was  .so;  she  stated  certain  things  she  desired 
included  in  the  work,  and  thereupon  a  rough  plan  was  drawn  by  plaintiff 
and  discussed,  and  finally  approved  by  her;  he  was  directed  to  make  the 
drawings  and  to  render  such  assistance  in  the  work  as  should  be  required 
of  him,  and  was  advised  that  the  husband  would  give  his  ideas  as  to  the 
details.  This  was  not  expressly  contradicted,  but  circumstances  were 
proved  tending  to  show  that  the  employment  was  by  the  htisband. 
Plaintiff  was  nonsuited.  Held,  error;  that  the  question  was  one  of  fact 
for  the  jury. 

Cutter  V.  ^fon'^8  (41  Hun,  575),  reversed. 

(Argued  June  28,  1889;  decided  October  8,  1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  15,  1886,  which  affirmed  a  judgment  entered 
upon  an  order  dismissing  the  complaint  "  on  the  merits  "  on 
a  triaL 

This  action  was  brought  by  the  plaintiff  to  recover  the  sum 
of  $1,262.08,  which  he  alleged  was  the  reasonable  value  of 
his  services  as  an  architect,  rendered  for  the  defendant  at  her 
request  in  preparing  plans,  making  estimates  and  superin- 
tending the  erection  of  an  addition  to  her  house  at  Throgg's 
Neck,  New  York. 

At  the  close  of  the  evidence  given  in  behalf  of  the  plaintiff 
the  trial  court,  on  motion  of  the  defendant,  ordered  that  the 
complaint  be  dismissed  upon  the  ground  that  there  was  no 
evidence  to  support  the  plaintiff's  cause  of  action,  and  upon 
the  further  ground  that  it  affirmatively  appeared  that  the  con- 
tract was  not  made  with  the  defendant  but  with  her  husband. 

The  material  portions  of  the  evidence  are  stated  in  the 
opinion. 

John  Henry  Hull  for  appellant.  The  nonsuit  cannot  be 
sustained.  {Cook  v.  iV.  Y.  C.  H.  R.  Co.^  1  Abb.  Ct.  App. 
Dec.  433 ;  3  Keyes,  476 ;  Howell  v.  Gcmld,  3  id.  422  ;  Rosa  v. 
Mayor^  eto.y  4  Eobt.  49 ;  Monroe  v.  Reynoldsj  47  Barb.  574 ; 
30  N.  T.  226;  Schwerin  v.  McKie,  5  Eobt.  404;  Colt  v. 
S.  A.  R.  R.  Co.,  49  N.  Y.  671 ;  Justice  v.  Long,  52  id.  323 ; 
Sherwood  y,  M.  M.  Ins.  Co.,  5  Hun,  115.)  It  is  apparent  that 
defendant  knew  of  plaintiff's  services,  that  they  were  rendered 
by  her  authority  and  assent,  and  were  for  the  benefit  of  her 
separate  estate.  {Fowler  v.  Seaman,  40  N.  Y.  592 ;  Foster 
V.  Persch,  68  id.  400 ;  Trimeyer  v.  Turnquist,  85  id.  516 ; 
Meeker  v.  Claghom,  44  id.  349.)  Entries  of  charges  in  a 
l)ook  against  an  agent,  instead  of  the  principal,  are  not  conclu- 
sive evidence  that  the  credit  was  given  to  the  agent.  {Foster 
V.  Persch,  68  N.  Y.  402 ;  Meeker  v.  Claghmm,  44  id.  352.) 

Alfred  B.  Cruikshamk  for  respondent.  The  court  was 
right  in  dismissing  the  complaint.     ( Wilds  v.  H  R.  R.  R. 
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Co.,  24  N.  T.  430;  Deyo  v.  K  T.  C.  B.  H.,  34  id.  9; 
Neuendorf  v.  IT.  M.  L.  Ins.  Co.,  69  i<L  389 ;  Corm^a.  v.  Clark, 
94  U.  S.  278 ;  Wanahough  v.  Cooper^  2  Hun,  428. 

Vann,  J.  According  to  the  pleadings  the  burden  of  proof 
was  on  the  plaintiff  to  establish  as  a  fact  that  he  rendered  the 
services  in  question  upon  the  employment  or  at  the  request  of 
the  defendant.  It  was  not  disputed  that  the  plaintiff  ren- 
dered services  of  the  nature  described  in  the  complaint  for 
some  one ;  that  they  were  rendered  in  erecting  an  addition  to 
a  dwelling-house  owned  and  occupied  by  the  defendant ;  that 
she  knew  that  this  improvement  was  to  be  made  upon  her 
property  through  the  agency  of  the  plaintiff,  and  that  subse- 
quently she  knew  that  the  work  was  in  progress  under  his 
supervision.  It  was  insisted,  however,  in  her  behalf,  that  she 
did  not  employ  the  plaintiff,  but  that  his  contract  was  with 
her  husband  John  A.  Morris. 

The  principal  witness  was  the  plaintiff  himself,  who  testified, 
in  substance,  that  on  the  5th  day  of  November,  1882,  said 
John  A.  Morris  came  to  his  office  in  Kew  York  and  had  a 
conversation  with  him ;  that,  as  a  consequence  of  what  was 
said  on  that  occasion,  he  went  to  the  house  of  the  defendant 
and,  in  the  presence  of  her  husband,  said  to  her :  **  Mr.  Morris 
tells  me  that  you  are  about  to  erect  an  addition  to  your  house 
and  that  it  was  decided  to  have  Mr.  Doty  dn  the  work."  She 
said  that  tliat  was  so,  and  then  followed  some  discussion 
between  the  three  in  regard  to  the  size  of  the  building  and 
the  proportions  of  the  rooms.  The  defendant  procured  a 
piece  of  paper  at  the  request  of  the  plaintiff,  who  thereupon 
drew  a  rough  plan  which  she  assisted  him  in  developing. 
She  said  that  she  wanted  a  large  mantel  so  that  she  could 
have  an  open  wood  fire,  and  that  she  did  not  want  the  bay 
window  to  have  the  same  finish  as  the  bay  window  in  the 
main  building  because  of  certain  projections  in  the  room. 
The  plaintiff  proposed  that  the  shape  of  the  window  be  cylin- 
drical, and  she  said  that  she  thought  that  would  be  satisfactory. 
The  sketch  was  explained  to  her,  and  she  said  she  thought  it 
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would  be  a  beautiful  addition.  At  the  same  time  a  plan  of 
the  principal  room  was  drawn,  whie'h  she  examined  and 
approved.  After  various  details  had  been  talked  over  she 
said  that  she  wished  this  to  be  made  the  most  beautiful  room 
in  the  house ;  that  Mr.  Morris  was  to  occupy  it,  and  that  if 
he  did  not  like  it  when  it  was  finished  she  would  take  it 
herself.  She  wished  Mr.  Doty,  who  was  a  carpenter  and 
general  mechanic  employed  about  the  place,  to  have  control 
of  all  the  work. 

The  plaintiff  further  testified  as  follows:  "I  asked 
Mrs.  Morris,  or  said,  that  I  wanted  it  pretty  well  understood 
if  Mr.  Doty  was  to  do  the  work  and  to  have  entire  control, 
that  I  wanted  to  understand  very  clearly  what  I  was  to  do, 
how  this  matter  could  be  arranged,  and  I  think  I  suggested 
that  as  there  probably  would  be  a  good  many  different  kinds 
of  work  that  Mr.  Doty  personally  could  not  do,  that  he  could 
get  others  to  do  it,  and  still  retain  control  of  all  the  people  on 
the  place,  which  was  Mrs.  Morris^  desire ;  I  said,  that  as  there 
was  probably  many  different  kinds  of  work  to  be  done  in  the 
erection  of  this  addition  that  probably  Mr.  Doty  could  not  do 
all  of  it  personally,  and  that  it  would  bo  necessary  for  him  to 
get  some  assistance,  which  he  could  do  and  still  retain  control 
of  the  people  on  the  place,  Mrs.  Morris  said  that  that  would 
be  satisfactory ;  I  asked  Mrs.  Morris  whether  I  should  come  np 
there  and  she  said  no,  only  when  asked  to  do  so  by  Mr.  Doty, 
and  that  I  should  give  him  such  assistance  as  he  called  for ;  that 
I  should  go  ahead  and  make  the  drawings  from  such  directions 
as  I  had  then  received,  and  Mr.  Morris  would  come  down  to  the 
office  and  give  his  ideas  in  regard  to  the  details  and  all  arrange- 
ments." "  Mrs.  Morris  stated  that  it  would  be  necessary  to  have 
furniture,  and  I  asked  her  whether  she  would  buy  it  or  have 
me  make  drawings  for  it,  and  she  thought  it  would  be  better 
to  have  drawings  made  and  have  it  ordered.''  ^'  I  stated  to 
Mrs.  Morris  that  I  thought  it  would  be  necessary  to  have  some 
fire  irons  and  furnishings  for  her  grate  and  asked  her  whether 
I  should  select  them  for  her  and  she  asked  me  to  select  them." 
SiOKELs  —Vol.  LXXL    40 
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"  I  stated  at  that  conversation  that  I  thought  it  would  look 
better  and  be  desirable  to  liave  the  end  of  that  building  of 
briekj  and  Mrs.  Morris  stated  that  she  agreed  with  me,  that  it 
was  better  it  should  be  made  of  some  heavy  material."  "  She 
said  that  her  husband  would  come  and  see  me  at  my  office  and 
direct  me  from  time  to  time  about  the  details  of  the  matter." 

Mr.  Morris  took  no  part  in  the  conversation  other  than  as 
already  stated,  except  to  ask  plaintiff's  opinion  as  to  the  height 
that  a  certain  room  should  be,  to  approve  certain  suggestions  and 
to  say  something  about  the  gas  fixtures  and  furniture,  but 
what  does  not  appear.  Nothing  was  said  "  to  the  effect  that 
this  addition  to  the  house  was  to  be  at  the  expense  of 
Mr.  Morris."  This  testimony,  and  more  of  like  character, 
was  modified  in  no  material  respect  upon  the  cross-examination* 
and  it  was  not  contradicted  by  anyone.  Ifeither  Mr.  nor- 
Mrs.  Morris  was  sworn,  although  it  is  obvious  that  their  testi- 
mony would  have  been  important.  But  while  the  evidence 
of  the  plaintiff  was  not  expressly  contradicted,  the  defendant 
claims  that  it  appeared,  from  certain  circumstances,  that  he  was 
employed  by  Mr.  Morris  and  not  by  the  defendant.  These 
circumstances,  among  others,  are  that  Mr.  Morris  first  saw  the 
plaintiff  upon  the  subject  of  the  building;  that  he  was  to 
occupy  the  room ;  that  he  only  discussed  the  cost  with  the 
plaintiff ;  that  he  gave  instructions  to  and  corresponded  with 
plaintiff  about  the  addition ;  that  tlie  plaintiff  seemed  to 
regard  Mr.  Morris  as  the  principal  in  his  letters  and  in  asking 
for  proposals ;  that  Mr.  Morris  gave  all  the  directions  to  third 
persons  and  paid  the  most  but  not  all  of  the  bills ;  that  the 
plans  were  indorsed :  "  Plans  for  the  addition  to  the  house  of 
John  A.  Morris,"  although  this,  it  appears,  was  done  by  an 
assistant  of  the  plaintiff,  without  his  knowledge  or  authorit3% 
There  were  other  circumstances  tending,  as  was  claimed,  to 
conti-adict  or  to  corroborate  the  theory  of  the  plaintiff,  but 
from  what  has  already  been  stated  the  general  nature  of  the 
evidence  sufficiently  appears. 

As  the  services  in  question  were  rendered  for  the  benefit 
of  the  separate  estate  of  the  defendant,  and  she  knew  it  at  the 
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time,  the  natural  preBumption  is  that  they  were  rendered  at 
her  reqiiest.  The  conversation  between  the  parties,  which  is 
claimed  to  be  equivocal,  should  be  interpreted  in  the  light  of 
this  presumption.  Wlien,  therefore,  the  plaintiff  commenced 
a  conversation  with  the  defendant  by  saying :  "  Mr.  Morris 
tells  me  that  you  are  about  to  erect  an  addition  to  your  house," 
there  can  be  little  doubt  as  to  what  she  imderstood  him  to 
mean.  Yet  if  he  was  mistaken  in  addressing  her  as  the  prin- 
cipal, she  made  no  eif ort  at  any  time  to  correct  his  impression. 
The  conversation  took  place  in  the  presence  of  Mr.  Morris, 
but  if  he  regarded  the  business  as  exclusively  his  own  he  said 
nothing  upon  the  subject.  At  this  interview  the  defendant 
made  all  the  requests  and  gave  all  the  directions,  and  the 
natural  inference  from  all  that  was  said  and  done  is  that  she 
employed  the  plaintiff  to  work  for  her.  If,  however,  there 
was  any  doubt  as  to  the  intention  of  the  parties,  how  was  that 
doubt  to  be  set  at  rest  ?  In  a  simple  action  at  law  was  it  not 
for  the  jury  to  settle  it  ? 

Since  this  evidence  was  not  expressly  contradicted,  the 
antagonistic  circumstances  relied  upon  to  justify  a  nonsuit 
should  have  been  so  strong,  clear  and  convincing  as  to  make 
an  overwhelming  case  for  the  defendant.  Otherwise,  would 
it  not  have  been  the  duty  of  the  trial  court  to  ask  the  jury  to 
compare  the  prima  facie  case,  made  by  the  story  of  the 
plaintiff,  with  the  circumstances  claimed  to  be  inconsistent 
therewith,  and,  bearing  in  mind  upon  whom  the  burden  of 
proof  rested,  to  say  upon  all  the  evidence  where  the  truth 
was.  But  are  not  the  circumstances  invoked  by  the  defendant 
so  equivocal  as  of  themselves  to  present  a  question  for  the 
jury?  For  instance,  the  letters  that  passed  between  the 
plaintiff  and  Mr.  Morris  do  not  even  indirectly  state  that 
the  work  was  to  be  done  for  tlie  defendant,  but  seem  to  assume 
that  the  husband  was  the  principal.  Still,  in  view  of  the 
instructions  given  by  the  defendant  to  the  plaintiff  that 
Mr.  Morris  would  see  him  at  his  office  and  direct  him  about 
the  details  of  the  matter,  was  it  not  for  the  jury  to  decide  how 
satisfactorily  this  agency  of  the  husband  explained  acts  and 
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words  of  the  plaintiff  indicating  upon  their  face  that  he  waa 
dealing  with  Mr.  Morris  only  ?  So  the  agency  of  Doty,  the 
carpenter,  for  some  one  was  admitted,  but  whether  he  was  the 
^gent  of  Mr.  or  Mrs.  Morris,  was  disputed,  and  there  were 
circumstances  claimed  to  support  either  theory. 

We  think  that  a  question  of  fact  was  presented  which 
should  have  been  submitted  to  the  jury.  If  the  plaintifPs 
version  of  his  conversation  with  the  defendant  is  to  be  believed 
and  interpreted  according  to  his  theory,  it  would  authorize  a 
verdict  in  his  favor.  Even  if  that  conversation  had  been 
contradicted  by  several  witnesses,  it  would  have  been  for  the 
jury  to  decide  who  told  the  truth.  The  contradictory  circum- 
stances which  are  claimed  to  discredit  his  evidence  are  no 
more  conclusive,  to  say  the  most,  than  the  testimony  of  several 
apparently  truthful  witnesses.  The  question  of  credibility, 
the  sense  in  which  the  words  were  used,  the  inferences  to  be 
drawn  from  admitted  facts,  the  weight  and  probative  force  of 
the  evidence,  belonged  to  the  peculiar  province  of  the  jury. 
If,  upon  any  reasonable  view  of  the  entire  evidence,  they 
could  have  found  in  favor  of  the  plaintiff,  it  was  the  duty  of 
the  learned  justice  who  presided  at  the  trial  to  submit  the 
case  to  them  for  decision. 

We  are  of  the  opinion  that  there  was  enough  evidence  to 
support  a  verdict  for  the  plaintiff,  and  that  the  action  of 
the  court  in  dismissing  the  complaint,  without  permitting  the 
jury  to  pass  upon  the  question  of  fact,  was  error  that  calls 
for  a  reversal  of  the  judgment  and  a  new  trial. 

All  concur,  except  Haiqht,  J.,  dissenting. 

Judgment  reversed. 
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WiujAM  T.  Walton  and  Euza  D.  Walton,  Respondents,  v.        [i44  w 
Agbioultubal  Insueanob  Company,  Appellants. 

Defendant,  a  fire  insurance  company,  issued  a  policy  to  W.  and  his  wife 
upon  a  barn»  etc.,  the  title  to  which  was  in  W.  It  contained  a  clause 
that  if  the  property  insured  should  be  sold  or  conveyed,  or  the  interest 
of  the  parties  changed  in  any  manner,  the  policy  should  be  null  and 
void  until  the  written  consent  of  the  company  at  the  home  office  is 
obtained.  Subsequently  W.  conveyed  said  property  to  a  third  person, 
who  on  the  same  day  conveyed  it  to  W.'s  wife.  No  notice  of  these 
transfers  was  given  to  defendant,  nor  was  its  written  consent  obtained. 
Beld,  that  the  transfer  rendered  the  policy  void. 

In  an  action  by  W.  and  his  wife  upon  the  policy  oral  evidence  on  the  part 
of  plaintififo  was  received,  under  objection,  tending  to  show  that  W.,  on 
application  for  the  insurance,  informed  defendant's  solicitor  of  his  inten- 
tion to  convey  the  property  to  his  wife,  and  requested  that  the  policy  be 
so  drawn  as  to  cover  his  interest  before  conveyance,  and  that  of  his  wife 
afterwards,  and  was  informed  by  him  that  this  could  be  accomplished  by 
issuing  the  policy  to  himself  and  wife.  Held,  error;  that  as  the  action 
was  not  to  reform  the  contract  but  to  enforce  it,  and  as  the  act  which 
vitiated  it  had  not  been  performed  when  it  was  issued,  such  evidence  was 
incompetent  to  show  a  waiver  of  its  condition,  and  thus  estop  defendant 
from  interposing  as  a  defense  a  breach  thereof;  that  it  was  an  attempt  to 
vary  or  contradict  by  parol  evidence  one  of  the  express  provisions  of  the 
policy,  and  was,  therefore,  inadmissible. 

Van  Schoick  v.  Niagara  Insurance  Company  (68  N.  Y.  434);  Woodruff  v. 
Imperial  F,  Insurance  Company  (83  id.  185);  Short  v.  Home  Insurance 
Company  (90  id.  16)  distinguished. 

(Argued  June  5,  1889;  decided  October  22,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  February,  1886,  which  affirmed 
a  judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  upon  a  policy  of  insurance  issued 
by  the  defendant,  to  recover  the  sum  of  $500  for  loss  sus- 
tained by  the  burning  of  a  barn,  a  quantity  of  hay  and  grain 
and  two  horses,  covered  by  the  policy. 

Said  policy  contained  the  following  condition :  "  If  the  said 
property  be  sold  or  conveyed,  or  if  the  interest  of  the  partiea 
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therein  be  changed  in  any  manner,  whether  by  the  act  of  the 
parties  or  by  operation  of  law,  *  *  ♦  then,  and  in  every 
such  case  and  in  either  of  said  events,  this  policy  shall  be  null 
and  void,  tmtil  the  written  consent  of  the  company  at  the 
home  oflSce  is  obtained." 

At  the  time  of  the  application  for,  and  issuance  of  the 
policy,  William  T.  Walton  was  the  owner  of  the  premises 
insured.  About  five  months  thereafter  he  conveyed  said 
property  to  a  third  person,  who,  on  the  same  day,  duly  con- 
veyed the  same  to  Eliza  D.  Walton,  the  wife  of  WUliam. 
Notice  of  these  transfers  was  never  given  to  the  defendant, 
neither  was  the  written  consent  of  the  company  at  the  home 
office  obtained.  William  T.  Walton,  against  the  objection  of 
the  defendant^  testified  that  he  told  the  agent,  at  the  time  the 
application  for  insurance  was  made,  that  as  soon  as  he  had 
finished  repairing  the  buildings  he  should  convey  the  property 
to  lus  wife,  and  that  he  wanted  a  policy  so  made  out  as  to  cover 
his  interest  now  and  the  interest  of  his  wife  after  conveyance 
made.  That  the  agent  replied  that  he  could  accomplish  that 
result  by  making  the  policy  out  to  William  T.  Walton  and 
wife.  It  was  thereupon  arranged  that  such  a  policy  should 
be  applied  for,  and  he  signed  an  application  to  the  company. 
The  evidence  was  duly  objected  to  by  the  defendant  and  an 
exception  taken  to  its  admission.  Northrup,  the  agent,  con- 
tradicted Walton's  testimony  in  such  respect.  But  that  ques- 
tion was  determined  in  favor  of  the  plaintiflb  in  a  special  finding 
made  by  the  jury. 

The  agent  or  solicitor  who  made  out  the  application  was 
not  a  general  agent,  and  did  not  have  authority  to  issue 
policies.  His  duty  was  to  make  out  applications  for  insurance 
and  forward  them  to  the  home  office  of  the  company  where 
they  were  passed  upon.  If  rejected,  the  nMitter  was  at  an 
end ;  if  accepted,  a  policy  of  insurance  was  made  out  and 
forwarded  to  the  agent  for  delivery  on  receipt  of  premium. 
Respecting  the  extent  and  limitation  of  the  authority  of  the 
agent  to  represent  the  defendant,  the  policy  in  question  pro- 
vided as  follows :  "Agents  of  the  company  are  permitted  to 
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give  the  consent  of  the  company  to  assignment  of  policies- 
But  no  agent  of  the  company  is  permitted  to  give  consent  of 
the  company  in  any  other  cases  required  by  the  provisions 
of  this  pohcy,  or  to  waive  any  stipulation  or  condition  con- 
tained herein  ;  but  in  all  cases  where  the  consent  of  the  com- 
pany is  required  by  this  policy,  other  than  consent  to  the 
assignment  of  the  pohcy,  such  consent  must  be  obtained  at 
the  home  office  of  the  company." 

The  trial  court  charged  the  jury,  as  a  matter  of  law,  that 
the  conveyance  from  husband  to  wife  through  a  third  person 
did  not  vitiate  the  policy,  and  that  the  plaintiffs  were  entitled 
to  recover.    Defendant  excepted. 

A.  H,  Sawyer  for  appellant.  There  was  no  proof  in  the 
•case  that  any  notice  of  loss  was  ever  given  to  the  defendant  as 
required  by  the  terms  of  the  policy.  Plaintiffs  must  both  allege 
and  prove  the  giving  of  such  notice.  {Inman  v.  Western  Ins. 
Co.,  12  Wend.  452 ;  MoEvera  v.  Laiorence^  1  Iloff.  Cli.  172 ; 
Shsrwoodv.  A*  Ins.  Co.,  10 Hun,  593 ;  Brown  v.  Z.  A.  CorjK^ 
4  id.  101 ;  Whitehurst  v.  iT.  C.  Ins.  Co.,  7  Jones,  433 ; 
4  Bennett's  F.  Ins.  Cas.  831,  482 ;  5  id.  564 ;  Edwards  v. 
Z.  Ins.  Co.,  75  Penn.  St  378 ;  Trash  v.  S.  Ins.  Co.,  29  id.  198.) 
The  plaintiffs  had  not,  at  the  commencement  of  the  action,  and 
never  had  any  joint  interest  in  the  property  destroyed.  Hence 
there  can  be  no  recovery  in  this  action  by  the  parties  jointly. 
{Howard  v.  A.  Ins.  Co.,  3  Denio,  301 ;  Murdoch  v.  C.  C.  J/. 
Ins.  Co.,  2  Comst.  210 ;  FawUr  v.  N.  T.  I.  I  Co.,  2G  N.  Y. 
422 ;  A.  Ins.  Co.  v.  M(yntague,  38  Mich.  548 ;  31  Am.  Rep.  326 ; 
Code  Civ.  Pro.  §§  449, 450 ;  Christman  v.  S.  Ins.  Co.,  IS  Piic. 
Rep.  466, 469 ;  ZimTnerman  v.  F.  Ins.  Co.,  41  N.  W.  Rep.  39.) 
The  transfers  were  clearly  within  the  prohibition  of  the  policy, 
and  being  without  the  consent  of  the  company,  rendered  the 
policy  void.  {OaJcs  v.  M.  Ins.  Co.,  131  Mass.  164 ;  Baldwiri 
V.  B.  F.  Ins.  Co.,  12  Rep.  116;  Savage  v.  //.  Ins.  Co.,  52 
N.  Y.  504;  Taiham  v.  C.  Ins.  Co.,  4  Hun,  136 ;  Germond 
V.  H.  Ins.  Co.,  2  id.  540 ;  Perry  v.  Z.  Ins.  Co.,  6  Lans. 
SOI;  61  N.  Y.    214;  Sherwood  v.  A.  Ins.  Co.,  73  id.  447; 
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Foote  V.  JZ  Ins.  Co.,  119  Mass.  259 ;  K  Ins.  Co.  v.  Archer^ 
36  Ohio  St.  608 ;  10  Ins.  L.  J.  370 ;  Baldwin  v.  P.  Ins. 
Co.y  60  N.  H.  164 ;  Langdon  v.  M.  F.  Ins.  Asm.,  22  Minn. 
193.)    The  evidence  tending  to  show  that  Northrup,  the 
solicitor  of  the  defendant,  was  informed  that  the  plaintifiE, 
William  T.  Walton,  owned  tlie  property,  but  intended  at  some 
future  time  to  convey  the  same  to  his  wife,  Eliza  D.  Walton, 
should  have  been  excluded.  (  Wilson  v.  G.  M.  Ins.  Co.,  14  N.  Y. 
418 ;  Alexander  v.  O.  F.  Ins.  Co.,  66  id.  467 ;  Merserau  v. 
P.  M.  L.  Ins.  Co.,  66  id.  274;  McClosJceyv.  P.  W.  Ins.  Co., 
126  Mabs.  306;  A.  Ins.  Co.  v.  Montague,  38  Mich.  648;  31 
Am.  Rep.  326.)    The  agent  had  no  power  to  waive  the  con- 
ditions of  the  policy.    (  WaUh  v.  H.  F.  Ins.  Co.,  73  N.  Y.  5 ; 
Marvin  v.  U.  L.  Ins.  Co.,  85  id.  278,  282 ;  W.  Ins.  Co.  v. 
Rector,  3  S.  W.  Hep.  415 ;  i^.  D.  L.,  etc..  Works  v.  M.  and 
M.  Ins.  Co.,  34  N.  W.  Rep.  35,  37 ;  Havens  v.  Home  Ins. 
Co.,  12  N.  E.  Rep.  137;  111  Ind.  90;  Forbes  v.  A.  M.  F 
Ins.  Co.,  9  Gush.  470 ;  McNiemy  v.  A.  Ins.  Co.,  48  Hun, 
239, 243.)    The  trial  judge  erred  in  charging  "  that  a  policy  to 
a  husband  and  wife  is  not  void  because  the  husband  alone  had 
the  fee,  and  that  an  assignment  of  that  policy  from  the  hus- 
band to  the  wife,  the  wife  taking  the  fee  in  place  of  the 
husband,  does  not  destroy  the  policy."     {OakesY.  M.  Ins.  Co., 
131  Mass.  164;  Baldwin  v.  H.  F.  Ins.  Co.,  12  Rep.  116; 
A.  Ins.  Co.  V.  Montague,  38  Mich.  548 ;  31  Am.  Rep.  326 . 
Baldioin  v.  P.  Ins.  Co.,  60  N.  H.  164;  Zangdon  v.  M.  F. 
Ins.  Assn.,  22  Minn.  193.)    The  refusal  of  the  trial  court  to 
charge  the  jury  that  there  can  be  no  recovery  for  horses  under 
the  policy,  as  the  animals  destroyed  were  not  in  the  barn 
insured  by  the  poHcy,  was  error.     (Z.  Ins.  Co.  v.  Updegraff 
40  Penn.  St.  311 ;  P.,  etc.,  R.  R.  Co.  v.  Y.  Ins.  Co.,  10  R.  I. 
74;  Severance  v.  Con.  Ins,  Co.^  5  Biss.  156;  Hews  v.  Atlas 
Ins.  Co.,  12G  Mass.  389;  A.,  etc.  R.  R.  Co.  v.  B.  Ins.    Co., 
32  Md.  37;  E.  S.  F.  v.  C.  Ins.  Co.,   1  Cliff.   300;  Bryoe 
V.  Z.  Ins.  Co.,  55  N.  Y.  240,  244.)    Words  and  phrases,  not 
technical  in  their  character,  used  in  policies  of  insurance  are 
to  be    construed    according  to  their    ordinary  acceptanoe. 
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{Springfield  F.  and  M.  Ins.  Co.  v.  AUen,  43  K  Y.  394; 
Groat  V.  OUe,  51  id  431 ;  Olancius  y.  Blacky  67  id.  663 ; 
Blossom  V.  Z.  Ins.  Co.,  64  id.  162.) 

W.  W.  Westervdt  for  respondent  The  application  for 
insurance  was  special  {Richmond  v.  iT.  Ins.  Co.j  79  N.  Y. 
230.)  The  application  was  acted  upon  by  appellant  and  the 
policy  issned  in  conformity  therewith.  {Benninghoff  y.  A. 
Ins.  Co.j  93  K  Y.  495.)  The  transfer  of  title  from  William 
T.  Walton  through  a  third  party  to  his  wife  before  loss 
occurred  is  not  such  a  transfer  as  would  void  the  policy. 
{Wolfe  V.  S.  F.  Ins  Co.,  39  K  Y.  49;  Benninghoffv.  A. 
Ins.  Co.y  93  id.  495.)  If  either  plaintiff  is  entitled  to  judg- 
ment a  nonsuit  cannot  be  granted.  (Code  of  Oiv.  Pro.  §§  448, 
498,  499, 1204.) 

Pabkeb,  J.  The  contract  of  insurance  upon  which  the 
plaintiffs  base  their  right  to  recover  in  this  action,  provided 
that  if  the  property  insured  be  sold  or  conveyed,  or  if  the 
interest  of  the  parties  be  changed  in  any  manner,  the  policy 
shall  be  null  and  void,  until  the  written  consent  of  the  company 
at  the  home  office  shall  be  obtained. 

Subsequent  to  the  issuance  of  the  policy  the  property  was 
conveyed  by  Walton,  through  a  third  person,  to  his  wife  with- 
out the  written  consent  of  the  company.  Thus,  by  the  terms 
of  the  contract,  the  policy  of  insurance  became  of  no  effect. 
Upon  the  trial  the  pldntiffs  sought  to  relieve  themselves  from 
the  effect  of  the  violated  condition  by  the  introduction  of 
oral  evidence  tending  to  show  that  Walton  informed  the 
defendant's  solicitor  of  his  intention  to  convey  to  his  wife 
after  a  few  months,  and  requested  that  the  policy  be  so  drawn  as 
to  cover  his  interest  before  conveyance  and  that  of  his  wife 
afterwards,  and  that  the. solicitor  informed  him  that  he  could 
accomplish  that  result  by  issuing  the  policy  to  William  T. 
Walton  and  wife.  The  evidence  upon  that  subject  was  season- 
ably objected  to  by  the  defendant,  but  was  received  by  the 
SiCKELS — ^VoL.  LXXI.     41 
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court,  and  the  jury,  in  a  special  finding,  found  the  fact  to  be 
as  contended  for  by  the  plaintiff. 

The  question  presented,  therefore,  is,  can  the  plaintiffs  be 
permitted  to  show,  in  contradiction  of  the  express  terms  of  the 
contract,  that  it  was  orally  agreed  before  its  making  and 
delivery  that  they  should  be  permitted  thereafter  to  do  an  act 
which  the  contract  forbids  ? 

This  is  not  an  action  brought  to  so  reform  a  contract  as  that 
it  shall  be  made  to  voice  the  agreement  which  the  parties 
intended  to  make.  On  the  contrary,  it  is  based  on  the  policy 
as  it  was  written,  and  cannot  be  maintained  by  evidence  that 
the  contract  was  intei\ded  to  be  a  different  one.  For  a  policy 
of  insurance  is  presumed  to  embrace  the  entire  agreement  of 
the  parties.  The  precedent  oral  agreement  cannot  be  regarded 
as  a  part  of  the  policy  or  in  any  wise  effective  as  a  contract 
Like  other  written  contracts  the  oral  agreement,  preceding  its 
execution  and  delivery,  is  presumed  to  have  become  merged  in 
it,  and  its  terms  cannot  be  controlled  or  varied  by  parol 
evidence.  {Pindar  v.  Beaolute  Fire  Ins.  Co.^  47  N.  Y.  114 ; 
Ripley  V.  jEtna  In%,  Co.^  30  id.  136 ;  Alston  v.  Mechanid 
Mutual  Ins.  Co.,  4  Hill,  329.) 

The  cases  of  Van  Schoiok  v.  Niagara  Insurance  Com- 
pam,y  (68  N.  T.  434) ;  Woodruff  v.  Imperial  Insurance 
Company  (83  id.  135)  and  Short  v.  Home  Insurance 
Compa/ny  (90  id.  16),  are  not  in  conflict  with  this  rule. 
True,  oral  evidence  was  received  in  each  of  those  cases. 
It  was  not  received,  however,  for  the  purpose  of  contra- 
dicting the  written  agreement,  or  to  show  that  the  par- 
ties made  a  different  contract  than  the  one  expressed,  but 
to  demonstrate  that  the  insurer,  at  the  time  of  the  issuance  of 
the  policy,  had  knowledge  of  the  facts,  the  existence  of 
which  were  asserted  upon  the  trial,  to  constitute  a  breach 
of  warranty.  Upon  such  proof  was  predicated  an  estoppel 
against  the  insurer.  It  was  held,  in  effect,  that  if  the  insurer 
receive  pay  for  a  policy  of  insurance,  knowing  it  to  be  invalid 
when  issued,  he  shall  be  deemed  to  be  estopped  from  insisting 
upon  its  invalidity.    The  object  of  this  rule  is  to  prevent 
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fraud  and  to  render  it  impracticable  for  insurers  to  attempt 
the  acquisition  of  premiums  upon  policies  known  to  be  invalid 
when  issued.  The  principle  of  those  cases  cannot  be  applied 
here.  The  act  which  the  contract  declares  shall  vitiate  the 
policy  had  not  been  performed  when  the  policy  was  issued. 
It  was  not  an  existing  fact  The  policy  was,  therefore, 
valid  at  the  time  of  its  issuance,  and  so  remained  until 
the  property  was  conveyed  without  the  consent  of  the 
defendant  Certainly,  the  facts  here  disclosed  fail  to  suggest 
a  fraud  which  will  estop  the  defendant  from  interposing  as  a 
defense  the  warranty  against  a  conveyance  of  the  property. 
As  the  defendant  is  not  estopped  and  the  action  is  brought 
upon  the  contract  as  it  was  written,  it  follows  that  the  admis- 
sion of  parol  testimony  to  vary  or  contradict  one  of  its  provi- 
sions was  error. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
oosts  to  abide  the  event. 

Bbadlet,  J.  (dissenting).  The  main  question  is  whether 
there  was  a  breach  of  the  provision  of  the  policy  that  ^^  if  the 
said  property  shall  be  sold  or  conveyed,  or  if  the  interest  of 
the  parties  therein  be  changed  in  any  manner,  whether  by  act 
of  the  parties  or  by  operation  of  law  *  *  *  this  policy 
shall  be  null  and  void  until  the  written  consent  of  the  company, 
at  the  home  office,  is  obtained,"  and,  if  so,  whether  such  breach 
18  available  to  the  defendant  as  a  defense.  When  the  policy 
was  made  and  the  property  by  it  insured,  the  title  to  the 
property  was  in  the  plaintiff,  William  T.  Walton,  and  after- 
wards, before  the  loss,  it  was  conveyed  by  him,  through  a  third 
party,  to  his  wife,  the  plaintiff  Eliza  D.  Walton,  who  had  the 
title  at  the  time  of  such  loss.  The  policy  was  made  to  both 
of  the  plaintiff  and  by  it  the  defendant  undertook  to  make 
good  to  the  insured,  their  heirs,  executors  and  administrators, 
such  loss  or  damage,  not  exceeding  in  amount  the  sum  insured, 
as  should  happen  by  fire  to  the  property  during  the  term  of 
the  insurance.  This  contract  was  made  by  the  defendant  to 
plaintifEs  jointly,  apparently  for  the  purpose  of  indemnifying 
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both  of  them  against  loss  or  damage  as  to  all  the  property,  as 
if  thej  had  a  nnited  interest  in  it  The  inquiry  arises,  why 
was  this  done  so  by  the  defendant?  If  the  company  were 
not  advised  that  the  title  was  wholly  in  the  husband  at  the 
time  the  contract  was  made,  it  might  be  said  that  the  policy 
was  made  in  that  form  because  it  was  called  for  by  the  appli- 
cation of  the  plaintiffs.  But  that  question  is  answered  by 
evidence,  on  the  part  of  the  plaintiffs,  to  the  effect  that  when 
the  defendant's  agent  called  upon  the  husband  to  obtain  the 
insurance,  he  was  advised  by  him  that  he  then  had  the  title 
and  intended  to  convey  the  property  to  his  wife,  and  wanted 
the  policy  so  that  it  would  insure  the  property  while  he  held 
it  and  have  the  like  effect  after  the  conveyance  to  her«  and 
was  informed  by  the  agent  that  it  could  be  done  by  a  policy 
to  both  of  them.  It  was  then  understood  that  it  should  be  so 
made  for  that  purpose,  and  an  application  was  prepared  by  the 
agent  accordingly.  And  when  the  agent  delivered  the  policy, 
he  assured  the  husband  that  such  was  its  effect.  Upon  that 
subject  the  jury  specially  found  that  there  was  an  understand- 
ing between  the  agent  and  Mr.  "Walton,  at  the  time  the  appli- 
cation was  made,  that  the  premises  would  be  transferred  by  the 
latter  to  his  wife  thereafter,  and  that  the  policy  was  issued  to 
Walton  and  his  wife,  on  that  account,  by  the  defendant.  The 
powers  of  the  agent  were  somewhat  defined  by  his  certificate  of 
appointment,  which  was  that  he  was  constituted  agent, "  with  full 
power  to  receive  proposals  of  insurance,  *  *  *  to  consent  to 
assignments  of  policies  and  to  attend  to  the  business  of  said 
agency,  in  accordance  with  the  rules  and  regulations  of  said  com- 
pany, and  to  such  instructions  as  may  be  given  by  its  oflficers." 
He  was  not,  therefore,  a  general  agent  of  the  defendant,  and  had 
not  the  power  to  waive  the  condition  of  the  policy  first  above 
mentioned.  (  WUson  v.  Genesee  JUut.  Ins.  Co.j  14  N.  T.  418.) 
But  the  defendant  was  responsible  for  the  acts  of  the  agent 
within  the  scope  of  his  authority,  and  chargeable  with  the 
knowledge  he  acquired  in  the  exercise  of  his  power,  having 
relation  to  it,  and  upon  which  he  acted,  and  the  parties  insured 
relied  in  their  dealing  with  him.     The  matter  of  title  to  the 
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property,  at  the  time  the  application  and  policy  were  made, 
was  a  legitimate  fact  of  inquiry  and  representation.  The 
policy  provides  that  applications  for  insurance  must  be  made 
in  writing  and  signed  by  the  applicant,  or  by  his  authority, 
and  that  all  its  statements  will  be  deemed  warranties ;  and  if 
the  interests  of  the  insured  be  any  other  than  the  entire, 
unconditional  and  sole  ownership  of  the  property  for  the  use 
and  benefit  of  the  insured,  it  must  be  so  represented  to  the 
company  in  the  application,  otherwise  the  policy  will  be  void. 
And  any  misrepresentation  or  concealment  will  have  the  like 
effect.  It  may  be  assumed,  so  far  as  it  is  essential  to  do  so, 
that  the  defendant  was  charged  with  knowledge  of  any 
information  received  by  the  agent  on  the  occasion  of  taking 
the  application,  in  respect  to  the  title  to  the  property  insured. 
{McEwen  v.  Montgomery^  etc.,  Ins.  Co.^  5  Hill,  101 ;  Van 
Schoich  V.  Niagara  F.  Ins,  Co.^  68  N.  Y.  434.)  The  com- 
pany then,  with  knowledge  that  the  wife  had  no  title  to  the 
property,  united  her  with  her  husband  as  a  party,  insured  by 
the  policy,  for  the  purpose  of  indemnifying  her  against  such 
loss  as  she  might  suffer  at  the  time  and  in  the  event  it  should 
occur.  That  interest  was  dependent  upon  transfer  of  the 
property  or  some  interest  in  it  to  her  by  her  husband.  There 
was  no  apparent  reason,  for  making  the  wife  a  party  to  the 
policy,  other  than  that  she  might  subsequently  acquire  some 
interest  in  tlie  property.  It  would,  therefore,  seem  that  the 
taking  by  the  wife  of  the  title  or  some  interest  in  it  from  her 
liusband,  may  be  deemed  to  have  been  in  contemplation  between 
the  parties  to  the  contract  of  insurance  when  the  policy  was 
issued,  and  that  the  defendant  may  be  estopped  from  asserting 
to  the  contrary.  It  cannot  well  be  claimed  that  the  wife  was 
joined  with  a  view  to  her  inchoate  right  of  dower  in  the  real 
property  covered  by  the  policy.  It  is  only  the  entire,  uncon- 
ditional and  sole  ownership  that  is  insured,  unless  otherwise 
represented  in  the  application.  The  title  of  the  property  or 
interest  in  it,  of  any  party  insured,  is  in  no  manner  qualified 
in  the  application  or  policy.  In  view  of  the  situation,  as  above 
represented,  there  arises  the  further  question.  Was  the  property 
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sold  or  conveyed,  or  the  interest  therein  of  the  parties  insured, 
in  any  manner  changed  within  the  meaning  of  the  provisions 
of  the  policy  ?  The  title  had  not  passed  from  those  parties 
at  the  time  of  the  loss.  The  conveyance,  through  a  third 
party  to  the  wife,  had  the  effect  only  to  take  the  title  beyond 
them  on  its  way  to  her,  and,  in  practical  effect,  is  no  different 
than  if  it  could  have  and  had  been  made  directly  from  the 
husband  to  the  wife.  (  Wolfe  v.  Security  Fire  Insurance  Co,^ 
39  N.  Y.  49.)  If  they  had  held  the  title  jointly  when  the 
policy  was  made,  transfers  thereafter  made  between  them 
would  seem  not  to  come  within  the  condition  of  the  policy 
relating  to  the  sale  or  conveyance  of  the  property  insured  or  to 
the  change  of  the  interest  of  the  parties  in  it.  Such  is  the 
weight  of  authority  upon  that  subject.  {Hoffman  v.  jEtna 
F.  Ins  Co.,  32  N.  Y.  405 ;  Keeney  v.  Home  Ins.  Co.,  71  id 
402 ;  Dresser  v.  U.  F  Ins.  Co.,  45  Hun,  298 ;  Burnett  v. 
EufauLa  Home  Ins.  Co.,  46  Ala.  11 ;  7  Am.  E.  581 ;  Pierce 
V.  Nashua  Ins.  Co.,  50  N.  H.  297 ;  9  Am.  R.  235 ;  Dermani 
V.  Home  Mut.  In^.  Co.,  26  La.  Ann.  69 ;  21  Am  E.  544; 
West  V.  Citizen's  Ins.  Co.,  27  Ohio  St.  1;  22  Am  E.  294; 
Texas  Banking  and  Ins.  Co.  v.  Cohen,  47  Tex.  406;  26 
Am.  E.  298 ;  Powers  v.  Guardian  F.  Ins.  Co.,  136  Mass. 
108  ;  49  Am.  E.  20 ;  Peck  v.  New  London  Mut.  Ins.  Co., 
22  Conn.  575 ;  Lockwood  v.  Middlesex  Mut.  As.  Co.,  47  id. 
553.)  And  a  reason  for  such  construction,  as  given  by  Judge 
Porter  in  the  Hoffman  case,  and  adopted  in  some  of  the 
other  cases  cited,  was  that  the  sales  and  conveyances  which 
the  parties  had  in  view  when  the  condition  was  made  part  of 
the  contract,  was  "  evidently  such,  and  such  only,  as  would 
transfer  the  proprietary  interest  of  those  with  whom  the 
insurers  contracted  to  others  with  whom  they  had  not  consented 
to  contract.  They  testified  their  confidence  in  each  of  the 
assured  by  issuing  to  them  the  policy,  but  they  did  not  choose 
to  repose  blind  confidence  in  others  who  might  succeed  to  the 
ownership.  *  *  *  The  design  of  the  provision  was  to 
interdict  all  sales  of  proprietary  interests  by  parties  insured 
to  i)arties  not  insured."    In  the  present  case  both  plaintiflEs 
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were  parties  to  the  contract^  and  both  were  insured  by  it. 
The  wife,  no  less  than  the  husband,  was  by  the  terms  of  the 
policy  insured.  The  title  and  entire  interest  in  the  property 
remained  in  the  parties  whom  the  defendant  undertook  by 
the  contract  to  indemnify.  The  rea^n  of  the  rule  of  con- 
struction applied  in  the  Hoffman  case  is  applicable  to  this 
case.  The  confidence  reposed  in  the  plaintiffs  must  be  deemed 
to  have  been  equal  as  to  each,  because  the  contract  was  made 
alike  with  both  of  them.  Such  contracts  are  of  a  personal 
nature,  and  in  making  them  are  involved  considerations  hav- 
ing relation  to  the  character  of  the  persons  insured,  as  upon 
their  care  and  vigilance  the  reasonable  protection  of  the 
property  against  the  hazard  assumed  by  the  insurer  is  depend- 
ent. Hence  it  is  that  such  conditions  are  inserted  in  policies, 
so  that  the  insurers  may  not  be  subjected  to  consequences  of 
the  habits,  or  motives  of  interest,  of  those  with  whom  no  con- 
tract of  insurance  has  been  made.  The  purpose  of  a  provi- 
sion in  a  contract,  may  be  entitled  to  some  considerations  in 
its  construction  and  application,  with  a  view  to  the  intention 
of  the  parties,  and  that  such  intention  may  be  carried  into 
effect.  {Kelley  v.  JJpton^  5  Duer,  336 ;  Parshall*  v.  Eggert^ 
54  N.  Y.  18 ;  CoU  v.  PJumixIna.  Co.^  Id.  595.)  And  as  was 
said  in  Hoffmom  v.  ^ima,  Inaurcmce  Company  (32  N.  Y. 
413)  :  "  liVords  should  not  be  taken  in  their  broadest  import 
when  they  are  equally  appropriate  in  a  sense  limited  to  the 
object  tlie  parties  had  in  view."  In  such  case  the  language 
employed  will  be  construed  cowbra  proferentum^  and  will  be 
given  such  import  as  the  promisor  had  reason  to  suppose  the 
other  party  understood  it.  {McMaster  v.  Insurance  Co,^  56 
N.  T.  222;  White  v.  H(yyt,  73  id.  505.)  It  is  only  when 
no  other  construction  is  permitted  that  such  one  as  produces 
a  forfeiture  or  renders  a  contract  void  will  be  adopted. 
{Hitchcock  V.  N.  W.  Ins.  Co.,  26  N.  Y.  68 ;  DUleher  v. 
Insurance  Co,,  69  id.  256;  Coyne  v.  Weaver,  84  id.  386.) 
The  promise  of  the  defendant  was  to  make  good  the  loss  or 
damage  to  the  property  which  the  plaintiffs  should  sus- 
tain.    This  was  subject  to  the  condition  that  the  property 
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should  not  be  sold  or  conveyed  or  the  interest  therein  of  the 
plaintifb  changed.  The  title  did  not,  nor  did  any  interest  in 
it,  pass  from  the  parties  insured.  It  was  wholly  in  those 
parties  when  the  policy  was  made,  and  was  still  there  at  the 
time  of  the  loss.  In  %hat  sense  there  was  no  sale  or  chauge 
of  interest,  and  in  that  sense  tlie  language  of  the  condition 
may  be  interpreted,  and  thus  the  supposed  intention  of  the 
parties  to  the  contract  effectuated.  They  are,  by  the  terms 
of  the  policy,  treated  as  one  party  to  it  without  any  distinction 
as  to  interest  or  as  to  the  beneficial  results  which  might  come 
from  the  promised  indemnity.  This  leads  to  a  further  propo- 
sition that  the  defendant,  chargeable  with  knowledge  of  the 
situation  of  the  title  to  the  property  at  the  time  the  policy 
was  made,  treated  the  plaintiffs  as  interested  jointly  in  it ;  and 
if  that  relation  were  essential  to  the  right  of  transfer  between 
themselves  without  breach  of  the  condition  before  mentioned, 
the  defendant  is  disabled,  for  the  purpose  of  defense,  from 
denying  to  them  the  benefit  which  such  relation  would  afford. 
Otherwise,  it  may  be  said  that  the  defendant  had  furnished 
an  opportunity  to  itself  to  practice  a  fraud  upon  them,  which 
could  not  have  existed  if  the  policy  had  been  made  to  the 
husband  alone,  for  in  that  case,  on  the  sale  and  conveyance  to 
the  wife,  she  could  have  taken  the  consent  of  the  company  to 
the  transfer  and  continued  the  policy  for  her  benefit,  or  have 
obtained  insurance  elsewhere.  (Short  v.  Horns  Ins.  Co.y 
90  N.  Y.  16.)  The  fact  that  she  was  made  a  party  to  it, 
under  the  circumstances  which  placed  her  in  that  relation, 
rendered  the  consent,  which  the  agent  was  authorized  to  give, 
of  transfer  of  the  policy  unnecessary,  and  she  was  at  liberty 
to  assume  that  it  was  effectual  for  her  indemnity. 

For  these  reasons  I  dissent  from  the  views  of  the  majority 
of  the  court  on  the  main  question  before  stated.  The  evi- 
dence of  the  conversation  between  the  agent  and  the  plaintiff 
was  at  least  competent  to  prove  that  the  information  was  given 
to  the  former,  in  respect  to  the  title  of  the  property,  that  it 
was  in  the  husband  at  the  time  the  application  and  policy 
were  made. 
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None  of  the  defendant's  exceptions  seem  to  have  been  well 
taken.  The  evidence  tended  to  prove  that  the  requisite  notice 
was  given  of  that  loss,  and  that  proofs  of  loss  were  furnished  to 
and  retained  by  the  company.  {Hermann  v.  Niagara  F. 
Ins.  Co.,  100  N.  Y.  412.) 

No  objection  was  taken  by  the  answer  to  the  joinder  of  the 
parties  plaintiflP,  and,  therefore,  it  is  unnecessary  to  consider 
the  question  whether  they  were  properly  united  as  plaintiffs. 

The  provisions  of  the  policy  relating  to  the  barns  in  which 
animals  were  insured,  referred  to  all  the  barns  embraced  in  it 
at  the  time  of  the  loss.  The  authorities  cited  by  the  defend- 
ants counsel  do  not  support  his  contention  on  this  question. 

The  judgment  should  be  affirmed. 

FoLLETT,  Ch.  J.,  PoTTEB  and  Vann,  JJ.,  concur  with 
Pabkeb,  J. ;  Haight  and  Bbown,  J  J.,  concur  with  Bradley,  J , 
dissenting. 

Judgment  reversed. 


Max    Danziqeb,    Respondent,    v,  William    H.    Simonson, 
Impleaded,  etc.,  Appellant. 

Under  the  provision  of  the  New  York  city  consolidation  act  (§  1813,  chap. 
410,  Laws  of  1882),  as  amended  in  1888  (§  17,  chap.  276,  Laws  of  1883),  in 
reference  to  the  enforcement  of  mechanics'  liens,  a  lien  ceases  to  bind 
the  property  after  the  expiration  of  ninety  days  from  the  time  the  claim 
is  filed,  unless  the  lienor  within  that  time  either  commences  an  action  to 
enforce  the  lien,  and  flies  a  notice  of  pendency  of  the  action,  or  unless 
he  within  that  time  be  made  a  party  to  an  action  to  enforce  *'any  other  ^ 
lien,"  and  in  that  action  a  notice  of  pendency  is  filed  by  him  or  in  his 
behalf. 

The  words  ''any  other  lien "  are  not  confined  to  other  mechanics'  liens,  but 
include  as  well  a  lien  by  mortgage. 

BtofpU  V.  BiohaTdM  (108  N.  Y.  187, 150);  Flanagan  v.  HoUing&UHrrth  (2  How. 
Pr.  [N.  S.]  891);  McDermott  v.  McDonald  (18  J.  &  S.  153)  distinguished. 

Where,  therefore,  in  an  action  to  foreclose  a  mortgage  upon  property  in 

said  city  given  to  secure  future  advances,  a  defendant  set  up  a  prior  lien 

under  a  claim  and  notice  of  lien  filed  pursuant  to  said  mechanics'  lien  law 

before  the  advances  were  made,  and  it  appeared  that  said  defendant  did 
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not,  within  ninety  days  after  filing  his  claim,  commence  an  action  to 
foreclose  his  lien,  nor  did  he  within  that  time  file,  or  cause  to  be  filed,  a 
notice  of  pendency  in  the  foreclosure  suit,  hM^  that  said  defendants' 
claim  ceased  to  be  a  lien  after  the  expiration  of  the  ninety  days. 
Reported  below,  21  J.  &  S.  158. 

(Argued  June  12,  1888;  decided  October  22.  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  1,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Nathaniel  C.  Moak  for  appellant.  The  filing  of  U%  pendens 
by  the  plaintiff  within  ninety  days  from  the  time  of  filing  lien 
by  the  appellant,  enures  to  the  benefit  of  all  other  defendants 
who  have  filed  liens,  and,  therefore,  the  filing  oilis pendens  by 
the  appellant  herein  was  unnecessary.  {McDerrrwU  v. 
McDonald,  18  J  &  S.  153 ;  Laws  1878,  chap.  315,  §  4 ;  Laws 
1880,  chap.  486,  §  5 ;  GiLdersleeve  v.  Landon,  73  N.  Y.  609 ; 
Mack  V.  Phdan,  93  id.  20 ;  Code  Civ.  Pro.  §  1631.)  The 
agreement  by  plaintiff  with  Kelly,  and  request  by  plaintiff 
that  appellant  furnish  materials,  makes  the  plaintiff  liable  for 
the  debt,  and  so  he  becomes  an  original  debtor.  {Lawrence  v. 
Fox,  20  N.  Y.  265 ;  Ramy  v.  MuUen,  5  Abb.  K  C.  246.) 
Chapter  379  of  the  Laws  of  1875  was  not  repealed  by  chap- 
ter 486  of  the  Laws  of  1880.  {Keogh  v.  Mvlry,  18  J.  &  S. 
183,  186;  McLaughlin  v.  Page,  8  N.  Y.  S.  R.  368; 
McKenna  v.  EdnwndsUme,  91  N.  Y.  231.)  The  words  to 
enforce  "  any  other  lien  "  clearly  mean  any  other  lien  such  as 
the  statute  has  under  consideration,  L  e.,  any  other  lien  of  a 
similar  character.  {People  v.  Richards,  108  N".  Y,  137, 
147-150 ;  Flanagan  v.  HbUingsworth,  2  How.  391, 394, 395 ; 
108  X.  Y.  621.)  There  being  then  no  statutory  requirement 
that  as  against  the  plaintiff  in  this  action  he  was  required  to 
file  a  lis  pendens,  the  question  is,  what  were  their  rights  as 
against  each  other,  independent  of  statute,  and  where  there  is 
no  statute  requiring  a  defendant  to  file  such  a  notice  ?    {Mcl?er- 
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moU  V.  MoDanaldy  18  J.  &  S.  153,  158, 159.)  Klis pendens 
is  not  of  itself  a  lien.  It  is  simply  a  power  or  means  of  the 
court  of  giving  notice  to  persons  who  may,  pending  a  litiga- 
tion, in  good  faith,  deal  with  the  legal  owner  of  an  alleged 
right  or  equity  against  or  lien  upon  the  property  in  contro- 
versy in  the  suit.  (45  Am.  Eep.  187;  Phillip's  Mechanic's 
Lien  [2d  ed.]  §§  269, 270 ;  Cu^His  v.  Hitchcock,  10  Paige,  403 ; 
Sheridan  v.  Andrews^  49  K  Y.  478, 481, 482 ;  Page  v.  Waring, 
76  id.  474 ;  Bennett  v.  HotchMsSy  20  Minn.  168 ;  1  Story's 
Eq.  Juris.  §§  405,  406.)  The  lis  pendens  confers  no  juris- 
diction upon  the  court  to  render  any  particular  judgment  or 
to  administer  any  definite  relief.  {Potter  v.  RowUmd^ 
8  N.  Y.  451 ;  Curtis  v.  HitcKcock,  10  Paige,  408,  409.) 
Where  a  defendant  in  suit  sets  up  a  set-off,  counter-claim  or 
other  affirmative  defense  which  he  has  a  right  to  set  up  in  the 
action,  it  is  equivalent,  so  far  as  being  barred  by  the  statute  of 
limitations  or  loss  of  any  rights  therein,  to  the  affirmative 
commencement  of  an  action  on  such  claim.  {Hunt  v.  Spauld- 
ing,  18  Pick.  521 ;  Wood  on  Lim.  §  282 ;  Angell  on  Lim. 
§  316 ;  2  Story's  Eq.  Juris.  §  1521. 

Lewis  Sa/nders  for  respondent. 

BEaight,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage. The  defendant  Simonson  was  made  a  party  defendant, 
as  having  or  claiming  to  have  some  interest  in  or  lien  upon 
the  mortgaged  premises,  which  interest  or  lien,*  if  any,  had 
accrued  subsequently  to  the  lien  of  the  mortgage. 

The  answer  interposed  alleged,  in  substance,  that  the  mort- 
gage was  executed  by  the  defendant,  Andrew  Kelly,  as  a 
security  for  money  thereafter  to  be  advanced  by  the  plaintiff, 
under  an  agreement,  in  writing,  by  which  Kelly  had  agreed  to 
erect  four  buildings  upon  the  premises  covered  by  the  mort- 
gage, and  that  the  plaintiff  was  to  advance  $8,000  on  each  of 
such  buildings  as  they  progressed  in  construction ;  that  the 
defendant,  Simonson,  furnished  materials  for  such  buildings, 
at  prices  agreed  upon,  and  which,  in  the  aggregate,  amounted 
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to  the  sum  of  $2,715.73,  and  that  he  had  filed  in  the  office  of 
the  clerk  of  the  county  of  New  York  a  notice  of  his  claim  and 
a  lien  upon  the  four  houses  and  premises ;  that  at  the  time  of 
filing  such  lien  the  plaintiff  had  not  advanced  upon  the  mort- 
gage the  sums  of  money  agreed  to  be  advanced.  Other 
matters  were  alleged  in  the  answer  which  it  will  not  be  neces-* 
sary  to  here  consider.  He  prayed  judgment  that  the  premises 
be  sold,  and  that  the  moneys  arising  from  the  sale  be  brought 
into  court,  and  that  he  be  first  paid  the  amount  due  upon  his 
lien  for  materials  furnished,  M'ith  costs,  etc. 

Upon  the  trial  it  appeared  that  the  defendant's  lien  was 
filed  on  the  18th  day  of  April,  1884,  and  that  on  the  5th  day 
of  September,  1884,  no  notice  of  pendency  of  action  to  fore- 
close the  lien  had  been  filed.  Thereupon  the  referee  ruled 
out  and  excluded  the  evidence  offered  by  the  defendant,  to 
prove  the  defenses  alleged  in  his  answer,  and  found  as  facts 
that  the  defendant  had  not  filed  any  notice  of  pendency  of 
any  action  to  foreclose  his  lien  within  ninety  days  after  the 
filling  of  such  lien. 

The  question  presented  for  review  is  as  to  whether  the  claim 
of  the  defendant  continued  a  lien  upon  the  premises  after  the 
expiration  of  ninety  days  from  the  time  it  was  filed. 

The  statute  in  force  at  the  time  provided  that  "  no  hen 
provided  for  in  this  title  shall  bind  the  property  therein 
described  for  a  longer  period  than  ninety  days  after  the  claim 
has  been  filed,  unless  an  action  be  commenced  within  that 
time  to  enforce  the  same  and  a  notice  of  the  pendency  of  such 
action  filed  with  the  clerk  of  the  county  and  an  entry  of  the 
fact  of  such  notice  made  on  the  lien  docket.  And  where  a 
claimant  is  made  a  party  defendant  to  any  action  brought  to 
enforce  any  other  lietiy  the  notice  of  the  pendency  of  such 
action  must  be  filed  by  him  or  in  his  behalf.  But  the  neglect 
to  file  such  notice  shall  not  abate  any  action  which  may  be 
pending  to  enforce  the  hen.  Such  action  may  be  prosecuted 
to  judgment  against  the  persons  liable  for  the  debt."  (Laws 
of  1882,  chap.  410,  §  1813,  as  amended  by  Laws  of  1883, 
chap.  276  ) 
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Under  the  first  clause  of  the  section  it  will  be  observed  that 
no  lien  shall  bind  the  property  for  a  longer  period  than  ninety 
days,  unless  an  action  be  commenced  within  that  time  and  a 
notice  of  the  pendency  of  such  action  is  filed  with  the  clerk 
of  the  county.  It  is  not  claimed  that  the  defendant,  Simotison, 
"had  commenced  an  action  to  enforce  liis  lien  within  that  time 
or  that  he  had  filed  such  notice.  His  lien  would,  therefore, 
cease  to  exist  after  the  expiration  of  ninety  days,  under  the 
express  provisions  of  the  statute,  unless  it  was  saved  by  the 
foreclosure  action  instituted  by  the  plaintiff. 

The  second  clause  of  the  section,  as  we  have  seen,  provides 
that  where  a  claimant  is  made  a  party  defendant  to  any  action 
brought  to  enforce  any  other  lisn^  a  notice  of  the  pendency 
of  such  action  must  be  filed,  etc.  Although  he  appeared  in  the 
foreclosure  action  and  answered,  he  did  not  file  any  notice  of 
the  pendency  of  such  action.  If,  therefore,  the  lien  of  the 
mortgage  is  one  within  the  contemplation  of  this  statute,  the 
defendant's  lien  has  expired  and  no  longer  exists,  for  he  has 
omitted  to  comply  with  the  provisions  of  the  statute  for  con- 
tinuing the  life  of  his  lien.  It  is  contended,  however,  that 
the  lien  referred  to  in  this  connection  means  other  mechanics' 
liens,  and  does  not  include  a  lien  by  mortgage ;  that  the  word 
^^  other,"  appearing  in  the  statute,  means  the  same  class  or  kind 
previously  described ;  and  that,  inasmuch  as  the  chapter  pertains 
to  mechanics'  liens,  that  other  mechanics'  liens  than  the  defend- 
ant's were  the  liens  referred  to ;  and  our  attention  is  called  to 
the  case  of  People  v.  Richards  (108  N.  Y.  137-150).  In 
that  case  the  defendant  had  been  convicted  of  the  crime  of 
burglary  for  violating  a  sepulcher.  The  question  was  as  to 
whether  the  sepulcher  was  an  erection  or  an  enclosure  within 
the  meaning  of  the  Penal  Code.  The  words  under  construc- 
tion were  "  other  erections  or  enclosures,"  It  was  held  in  that 
case  that  the  word  '*  other  "  included  things  of  a  similar  nature 
to  those  already  described. 

Another  case  to  which  our  attention  is  called  is  that  of 
Flanagam,  v.  EoUingsworOi  (2  How.  Pr.  [N.  S.]  391).  The 
parties  were  owners  of  real  estate  in  the  same  vicinity,  which 
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was  subject  to  a  covenant  that  the  owner  would  not  erect  any 
cow  stable,  hog  pens,  etc.,  or  any  other  dangerous,  noxious, 
unwholesome  or  offensive  establishment,  trade,  calling  or 
business,  whatsoever.  It  was  held  not  to  exclude  a  livery 
stable;  that  effect  must  be  given  to  each  word  of  the 
eovenant.  It  does  not  appear  to  us  that  tliis  case  affords 
much  aid  in  the  determination  of  the  question  under 
consideration. 

Were  the  word  "  other "  the  only  word  to  be  construed, 
the  former  case  would  have  some  application,  but  in  con- 
struing the  provision  we  must  consider  that  which  precedes 
and  follows  in  order,  if  possible,  to  determine  the  legislative 
intent.  Where  a  claimant  is  made  a  party  defendant  to  any 
action  brought  to  enforce  any  other  lien  a  notice  of  pendency, 
etc.,  must  be  filed.  The  word  "  other  "  is  preceded  by  the 
word  "  any "  and,  under  the  rule  of  Flanagan  v.  HoUings- 
worthy  we  must  give  each  word  its  appropriate  meaning. 

The  word  "  any  "  is  used  in  various  ways  and  may  convey 
different  meanings.'  It  may  mean  one  or  many,  each  or  every. 
In  some  instances  it  means  an  indefinite  number.  The  con- 
nection in  which  it  is  used  in  the  statute  under  consideration 
appears  to  us  to  indicate  each  and  every,  and  is  the  same  as  if 
the  statute  read  ^'  any  action  brought  to  enforce  each  and  every 
other  lien."  It  consequently  appears  to  us  that  the  statute  is 
broad  enough  to  include  a  mortgage  lien  and  is  not  confined 
to  mechanics'  liens. 

Again,  it  does  not  appear  to  us  that  it  was  the  intention  to 
limit  the  provision  to  mechanics'  liens.  The  object  of  the 
notice  of  pendency  of  action  was  to  give  notice  to  subsequent 
purchasers  or  incuTubrancers,  and  all  persons  interested,  of  the 
nature  of  the  claim,  that  an  action  had  been  commenced  upon 
it  and  was  pending,  so  that  purchasers,  incumbrancers  and  per- 
sons having  an  interest  might  be  warned  and  placed  upon 
their  guard.  There  is  just  as  much  necessity  for  a  notice  of 
pendency  to  be  filed  where  a  foreclosure  action  is  brought 
as  there  is  when  an  action  is  brought  to  foreclose  another 
mechanics'  lien.    The  notice  of  pendency  filed  by  the  plaintiff 
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in  the  foreclosure  action  gives  notice  only  of  the  pendency  of 
that  action,  and  subsequent  purchasers  were  informed  as  to  the 
nature  and  amount  of  the  claim ;  but  if  a  mechanic's  lienor  is 
made  a  party  defendant,  a  subsequent  purchaser,  in  the  absence 
of  a  notice  of  pendency,  has  no  notice  of  the  existence  of  his 
lien,  its  nature  or  amount.  True,  lie  may  find  that  the  original 
claim  was  filed,  but  upon  an  examination  of  the  lien  docket 
he  finds  that  the  ninety  days  have  expired  and  no  notice  of 
any  action  brought.  He  has  notice  of  the  existence  of  the 
foreclosure  action,  but  he  may  be  wilUng  to  take  titie  to  the 
premises  and  assume  the  mortgage  and  pay  the  amount  claimed 
in  that  action.  All  this  he  may  do  and  have  no  notice,  con- 
fitmctive  or  otherwise,  of  the  existence  of  an  answer,  on  the 
part  of  a  lienor,  in  wliich  a  judgment  is  demanded  for  the  sale 
of  the  premises  and  that  his  lien  be  first  paid  out  of  the  proceeds. 

It  is  claimed  that  this  statute  was  construed  in  the  case  of 
McDermott  v.  McDonald  (18  J.  &  S.  153).  In  that  case 
the  court  was  construing  section  4  of  chapter  315  of  the 
Laws  of  1878.  That  section  was  similar  to*  the  provisions  of 
the  first  clause  of  the  section  we  have  under  consideration ; 
but  it  did  not  contain  the  latter  clause,  which  we  are  here 
called  upon  to  construe.  It  does  not,  therefore,  become  a 
precedent  that  aids  us  in  this  case. 

For  these  reasons  the  judgment  should  be  affirmed,  with  costs. 

Pabkeb,  J.  I  concur  in  the  result  reached  by  Judge  Haioht. 
The  statate  (Laws  of  1882,  chap.  410,  §  1813,  as  amended  by 
the  Laws  of  1883,  chap.  276)  provides,  in  effect,  that  the  lien 
provided  for  by  that  act  shall  not  bind  the  property  for  a 
longer  period  than  ninety  days  after  the  claim  has  been  filed, 
unless,  first,  the  lienor  commence  an  action  within  that  time 
to  enforce  the  same ;  or,  second,  the  claimant  be  made  a  party 
defendant  in  an  action  brought  to  enforce  any  other  lien  and 
ill  which  a  notice  of  pendency  of  such  action  shall  be  filed  by 
him,  or  in  his  behalf. 

This  defendant  did  not  commence  an  action  within  the  pre- 
senbed  ninety  days.     Neither  was  a  notice  of  pendency  of 
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action  filed  by  liim,  or  in  his  behalf,  in  this  or  any  other  action 
brought  to  enforce  a  lien. 

It  follows  that  at  the  expiration  of  ninety  days  his  claim 
ceased  to  be  a  lien  binding  upon  the  real  estate  in  controversy, 
and  the  decision  of  the  referee  was,  therefore,  warranted. 

All  concur ;  Parkeb  and  Bbown,  JJ.,  in  result  as  stated  in 
the  opinion  of  Pabkeb,  J. 

Judgment  affirmed. 


Henby    Akdebson,    Appellant,   v.   Elisha    M.    How, 
Respondent. 

|11«    836 
|l28    129 

r^g  33ft;  In  an  action  for  malicious  prosecution  and  false  imprisonment  the  burden 
131  ijli  is  upon  plaintijff  of  showing  the  want  of  probable  cause  and  malice  upon 
the  part  of  defendant. 

Where  there  is  no  dispute  as  to  facts  the  question  as  to  the  existence  of 
probable  cause  is  one  for  the  court. 

Probable  cause  is  a  reasonable  ground  of  suspicion  supported  by  circum- 
stances sufficiently  strong,  in  themselves,  to  warrant  a  cautious  man  in 
his  belief  that  a  person  accused  is  guilty  of  the  offense  with  which  he  k 
charged. 

Maliciousness  is  not  an  element  of  the  offense  defined  in  the  provisloa  of 
the  Penal  Code  (§  640,  sub.  8),  i.  e.,  the  "willfully"  severing  from  the 
freehold  of  another  any  produce,  or  anything  attached  thereto.  To  estab- 
lish the  offense  it  is  simply  necessary  to  show  that  the  act  was  done 
intentionally  without  the  consent  of  the  owner  and  without  right. 
(Bradley,  Haight  and  Bbown,  JJ.,  dissenting.) 

(Argued  June  24, 1889,  decided  October  32,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Conrt  of  Brooklyn,  entered  upon  an  order  made  May  24, 1886, 
which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon 
an  order  nonsuiting  the  plaintiff  6n  trial. 

The  nature  of  the  action  and  the  material  facts  appear  in 
the  opinion. 

James  Troy  for  appellant.  Intent  is  the  essence  of  every 
crime ;  and  in  order  to  constitute  malicious  mischief  there 
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must  be  a  destruction  of  or  injury  to  property  out  of  mere 
wantonness  and  malice.  (43  Ala.  330 ;  44  id.  380 ;  YSi  N.  C. 
201 ;  110  Mass.  401 ;  People  v.  WilliamSy  24  How.  350 ;  Wait 
V.  Gfreen,  5  Park.  185 ;  Johnson  v.  EVberta^  11  Fed.  Eep.  129  ; 
6  Sawyer,  538 ;  Penal  Code,  §  718,  subd.  3.)  The  learned 
judge  upon  the  trial  erred  in  deciding  that  probable  cause  is, 
under  all  circumstances,  a  question  for  the  court  to  determine. 
{Stewart  v.  Sennerihren,  98  U.  S.  187;  3  Abb.  N.  Dig.  170; 
Fagan  v.  Ktwx^  66  N.  Y.  525 ;  Stewart  v.  SheHmm^  5  Week. 
Dig.  122;  Neill  v.  Thom^  17  Hun,  144  ;  CoUinsY.  Maaming^ 
1  N.  Y.  8.  R.  193;  OrinneU  v.  Steward,  32  Barb.  544; 
Haupt  V.  PoMmantiy  1  Bobt.  121 ;  Whitfield  v.  Wesihrooh^ 
40  Miss.  311.) 

fferman  F.  KoepJce  for  respondent.  The  facts  justify  the 
belief  that  the  plaintiff  was  guilty  of  the  offense  charged. 
(Penal  Code,  §640,  sub.  3,  §654.)  The  defendant  had 
probable  cause  for  believing  the  plaintiff  guilty,  that  is,  "  a 
reasonable  suspicion,  supported  by  circumstances  sufficient  to 
warrant  a  cautious  man  in  the  belief  that  a  person  accused  is 
guilty  of  the  offense  charged.  (Heine  v.  Blair j  62  N.  Y. 
25,  26 ;  MoJia/r  v.  Simmons^  3  N.  Y.  S.  E.  293 ;  Besson  v. 
Southard,  10  N.  Y.  240;  BvlJdey  v.  Ketteltaa,  6  id.  387; 
Binghoffn  v.  Bechwithy  19  Week.  Dig.  422.)  The  burden  of 
proving  the  lack  of  probable  cause  was  on  plaintiff.  (Thavle 
V.  KrehdeTy  81  N.  Y.  433 ;  Bv/tob  v.  Erleii,  40  id.  465 ; 
Marks  Y,  Tovmaend^  97  id.  597 ;  Dorendmger  v.  Tachechtelin, 
12  Daly,  34.)  There  was  entire  absence  of  malice,  and  unless 
malice  is  plainly  inferable  from  the  lack  of  probable  cause, 
it  must  be  shown  affirmatively  by  the  plaintiff.  {Thaule  v. 
Krekeler,  81  N.  Y.  433 ;  VamderhUt  v.  Mathis,  5  Duer,  304 ; 
McKovm  V.  Hunter,  30  K  Y.  625.) 

Potter,  J.  This  is  an  appeal  from  the  judgment  of  the 
General  Term  of  the  City  Court  of  Brooklyn,  affirming  a 
judgment  dismissing  the  complaint  upon  the  trial  of  the  action. 

The  action  was  to  recover  damages  for  the  malicious  proseeu- 
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tion  and  aireet  of  plaintiff  by  the  defendant.  The  arrest  of 
the  plaintiff  was  made  under  a  warrant  issued  upou  the  appli> 
cation  and  affidavit  of  defendant  made  March  16,  1885, 
charging  the  plaintiff  with  having  willfully  and  maliciously 
broken  the  water-closet  in  a  stable  on  Vanderbilt  avenue, 
between  De  Kalb  and  Willoughby  avenues,  in  the  city  of 
Brooklyn.  Upon  the  trial  before  the  magistrate  the  plaintiff 
was  acquitted. 

The  evidence  introduced  upon  the  trial  of  the  charge  before 
the  magistrate  was,  with  other  evidence,  introduced  upon  the 
trial  of  this  action.  Upon  the  whole  evidence  the  trial  court 
dismissed  the  complaint  upon  the  ground  that  the  defendant 
had  probable  grounds  to  make  the  arrest  a/nd  that  the  defend- 
ant acted  as  a  reasonably  prudent  ^nan  should  have  done 
under  the  circumstances. 

It  is  manifest,  from  this  holding  by  the  trial  court,  that,  in 
its  judgment,  the  evidence  fully  justified  the  conduct  of  the 
defendant  in  making  the  complaint.  Trials  in  actions  of  this 
character  do  not,  ordinarily,  need  to  proceed  so  far  as  was  done 
in  this  case,  as  the  burden  is  upon  the  plaintiff  to  show  the 
want  of  probable  cause  and  malice  upon  the  part  of  the  defend- 
ant, and  unless  the  plaintiff's  evidence  establish  the  want  of 
probable  cause  and  malice,  the  defendant  will  be  entitled  to  a 
dismissal  of  the  complaint.  {Thavie  v,  Krekeler,  81  N.  Y. 
4:28 ;  Marks  v.  Townsend^  97  id.  590.)  Another  principle 
especially  applicable  to  this  class  of  cases  is  this,  that  where 
there  is  no  dispute  about  the  facts,  the  question  of  the  exist- 
ence of  probable  cause,  or,  as  generally  stated,  the  absence  or 
want  of  probable  cause,  is  a  question  for  the  court  and  not  for 
the  jury.  {Bvlkeley  v.  Keteltas^  6  N.  Y.  384  ;  Heine  v.  Blair^ 
G2  id.  24,  25.) 

The  appellant  insists  upon  this  appeal  that  the  trial  court 
erred  in  deciding  this  question  and  in  dismissing  the  complaint 
and  in  refusing  to  submit  that  question  to  the  jury  for 
decision.  That  brings  us  to  the  consideration  of  the  evidence, 
and,  in  considering  the  evidence  we  are  to  observe,  as  a  guide, 
another  rule  of  law  applicable  to  this  class  of  cases,  viz.,  "  What 
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constitutes  probable  cause  does  not  depend  upon  whether  the 
offense  has  been  committed  in  fact,  nor  whether  the  accused 
is  guilty  or  innocent,  but  the  prosecutor's  belief  based  upon 
reasonable  grounds."  (4  Oush.  288;  Fagnan  v.  Knox, 
66  N.  Y.  626,  528.) 

In  considering  the  evidence,  for  the  purpose  of  determining 
whether  there  was  probable  cause  or  not,  it  would  be,  at  least, 
liberal  towards  the  appellant,  and,  perhaps,  entirely  decisive  of 
the  question,  to  have  regard  mainly,  if  not  altogether,  to  the 
evidence  of  the  plaintiff  and  his  witnesses  upon  the  trial  of 
this  case  and  upon  the  trial  before  the  magistrate  upon  the 
criminal  charge  made  by  the  defendant  against  him,  which 
was  also  introduced  upon  the'  trial  of  this  action. 

The  plaintiff  was  a  plumber  and  was  employed  as  such  by 
the  defendant,  who  was  engaged  in  building  or  fitting  up  a 
stable  in  the  city  of  Brooklyn,  to  do  the  plumbing  for  the 
same  at  an  agreed  price.  The  plaintiff  had  finished  his  job 
and  surrendered  the  key  of  the  stable  to  the  defendant  some 
two  weeks  before  this  difference  arose  between  them.  The 
defendant  had  paid  plaintiff  the  whole  of  the  agreed  price 
except  $65.  Plaintiff  had  demanded  the  balance,  but  the 
defendant  had  refused  to  pay  it  on  account  of  a  crack  in  the 
stone  sill  done  in  plumbing  the  sewer,  at  least,  until  he  could 
see  the  owner  of  the  premises  for  whom  the  defendant  with 
his  partner,  had  undertaken  to  do  the  entire  job.  The  con- 
duct of  the  plaintiff  for  which  the  defendant  had  made  the 
complaint,  and  the  arrest  therefor  occurred  on  the  morning 
of  the  16th  of  March,  1885.  No  complaint  was  made  ly 
defenckmt  in  respect  to  any  part  of  the  job  of  plumbing^  and 
no  words  ever  passed  hetween  the  parties  as  to  any  defect  or 
change  in  the  work^  in  a/ny  respect,  except  as  to  the  broken  sill. 
The  plaintiff  had  procured  an  action  to  be  commenced  by 
summons,  issued  on  the  seventh  day  of  March,  against  the 
defendant,  to  recover  the  $65  balance  of  the  contract-price  for 
plaintiff^s  plumbing,  and  returnable  at  eight  o'clock  a.  m.  on 
the  sixteenth  of  March.  Issue  was  joined  in  that  action  on 
the  sixteenth,  but  not  till  after  plaintiff  was  arrested  and 
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brouglit  before  the  magistrate  for  his  alleged  miscondact  at 
an  earlier  period  of  tlie  sixteenth.  On  the  fourteenth  of 
March,  plaintiflE  liad  sent  his  servant  to  this  stable.  He  went 
into  the  stable  and  commenced  taking  out  the  closet  without 
tlie  knowledge  or  consent  of  the  defendant,  and  when  the 
defendant  was  informed  of  his  being  there,  he  ordered  him 
to  leave,  and  he  left,  and  the  plaintiff  was  informed  of  it 
This  was  on  Saturday  —  the  fourteenth  Upon  the  following 
Monday  morning,  the  plaintiff,  with  the  same  or  another  man 
in  his  employment,  went  to  the  stable  without  the  knowledge 
or  consent  of  the  defendant.  The  door  of  the  room  contain- 
ing the  water-closet  in  the  stable  was  locked,  and  the  plaintiff 
procured  a  lock-smith  with  a  pick  to  open  this  door,  and  then, 
in  the  absence  of,  and  without  the  knowledge  or  permission 
of  the  defendant  to  be,  or  to  do  anything  upon  the  premises, 
the  plaintiff  and  his  servant  entered  the  room  containing  the 
water-closet  and  its  setting  or  seat,  and  commenced  to  .take 
down  and  remove  the  same. 

At  this  stage  of  the  plaintiff's  proceeding  the  defendant  was 
made  aware  of  them  and  came  to  the  sta]>le  and  at  once  asked 
what  right  the  plaintiff  had  to  do  what  he  was  doing  ?  The 
setting  or  box  inclosing  the  closet  and  the  attachments  of  the 
water-closet  had  been  put  in  by  direction  of  the  defendant, 
and  were  completed.  This  evidence  was  substantially  given 
by  the  plaintiff  and  his  witnesses.  I  have  forborne  to  refer 
to  the  evidence  of  defendant  and  his  witnesses.  I  think  it 
would  have  served  to  bring  out  more  fully  the  transaction,  but 
I  desired  to  present  it  just  as  it  appears  from  the  testimony  of 
plaintiff  and  his  witnesses.  The  situation  which  confronted  the 
defendant  when  he  came  upon  the  scene  was  this,  that  the 
plaintiff  and  his  servant,  after  having  been  sent  away  and  for- 
bidden the  Saturday  night  previous,  had  on  the  following 
Monday  morning  returned  to  the  stable  and  procured  a  lock- 
smith to  pick  the  lock  upon  the  door  of  the  room  containing 
the  water-closet,  and,  without  the  knowledge  or  permission  of 
the  defendant,  were  proceeding  to  remove  the  setting  or  box 
and  the  attachments  of  the  same,  and  of  the  water-closet  to  the 
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room  in  which  they  had  been  placed.  The  plaintiff  persisted 
in  the  work  of  removal  in  spite  of  the  remonstrance  and 
efforts  of  the  defendant  to  prevent  it. 

Now,  the  offense  charged  in  the  complaint  and  affidavit  of 
the  defendant,  and  upon  which  the  warrant  of  arrest  was 
issued  and  the  plaintiff  was  arrested  is,  "  that  plaintiff  did  will- 
fully and  maliciously  break  the  water-closet  in  the  stable,"  etc. 
This  offense  is  defined  and  the  punishment  therefor  prescribed 
in  section  640,  subdivision  3  of  the  Penal  Code.  It  consists 
in  the  willful  severance  from  the  freehold  of  another  anything 
attached  thereto.  And  the  term  "  willful "  was  defined  in 
subdivision  1,  section  718,  as  importing  a  purpose  or  willing- 
ness to  commit  the  act  to  which  it  refers,  and  does  not  require 
any  specific  intent  to  violate  law,  to  injure  another  or  to 
acquire  any  advantage.  "  Maliciously  "  imports  an  evil  intent 
or  wish,  or  design  to  vex  or  annoy  another  person,  or  injure 
another  person.  (Subd.  4,  §  718.)  But  it  seems  malice  is 
not  an  element  of  the  offense  defined  in  section  640,  subdivi- 
sion 3  {8upra\  and  the  insertion  of  the  word  "  maliciously " 
into  the*  complaint  was  surplusage  and  unessential. 

While  I  entirely  concur  with  my  brother  Haight  that  section 
640,  subdivision  3  of  the  Penal  Code  does  not  apply  to  a  person 
who  severs,  with  the  consent  of  the  owner,  or  who  has  a  legal 
right  to  sever,  it  seems  to  me,  with  all  deference  to  his  views, 
that  his  reasoning  from  such  a  premise  is  not  applicable  to  the 
undisputed  facts  in  tliis  case.  While  it  is  true  that  the  defini- 
tions "  willful "  and  "  willfully,"  as  contained  in  section  718, 
were  left  out  by  the  amendment  of  that  section  by  chapter 
384  of  the  Laws  of  1882,  their  omission  does  not  change  the 
meaning  of  those  terms,  but  leaves  the  meaning  to  be  ascer- 
tained and  determined  in  the  hght  of  the  decisions  of  the  courts 
and  the  text  writers  upon  that  subject.  The  definitions  as  con- 
tained in  section  718,  Penal  Code  and  left  out  by  the  amend- 
ment of  1882,  especially  as  that  definition  was  not  changed 
in  any  respect,  will,  at  least,  be  entitled  to  respectful  consider- 
ation as  expressive  of  the  meaning  given  those  words  by  the 
codifiers  and  the  legislature. 
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Now,  if  we  turn  to  2  Revised  Statutes  (marg.  p.  693,  §  15, 
subd.  3)  we  find  that  this  offense  was  defined  in  the  same  terms 
as  in  section  640,  subdivision  3  of  the  Penal  Code,  which  is  said 
to  be  a  re-enactment  or  substitute  for  that  provision  of 
2  Revised  Statutes  (§  15,  subd.  3,  m.  p.  693). 

The  words  "  malicious "  and  "  willful "  as  used  in  the 
provisions  of  the  Revised  Statutes  {mcpva)  and  the  Penal  Code, 
have  not  the  same  or  equivalent  meaning;  for  the  word 
"  willful  "  is  employed  in  some  of  the  provisions  defining  mis- 
demeanors, called  "  \villf  ul  trespass ; "  the  word  "  malicious  "  in 
defining  others ;  and  the  word  "  unlawful "  in  defining  still 
others.  The  language  of  the  decisions  of  courts  and  text 
writers  upon  criminal  law  make  a  marked  distinction  in  the 
meaning  of  the  words  "  willful "  and  "  malicious  "  and  that 
difference  I  think  is  in  harmony  with  the  definitions  of  those 
as  given  in  section  718,  Penal  Code.  Bishop,  in  his  work  upon 
Criminal  Law,  says:  "'A  Massachusetts  case  decides  that  the 
word  '  maliciously'  in  the  statute  against  malicious  mischief 
is  not  sufficiently  defined  as  '  the  willfully  doing  any  act  pro- 
hi])ited  by  and  for  which  the  defendant  has  no  lawful  excuse,' 
but  its  means  viore?'*  (  Commonwealth  v.  SneU/ing^  15  Pick.  337.) 

The  same  author  says :  "  The  words  *  willful '  and  *  malicious ' 
cover  together  a  broader  meaning  than  the  word  '  willful ' 
alone.  (§  429),  '  Willfully '  sometimes  means  little  more  tlian 
plain  *  intentionally'  or  '  designedly.'  "     (§  428.) 

Colt,  J.  in  CoTmrhonwealth  v.  WUliarm  (110  Mass.  401),  in 
discussing  the  difference  in  the  meaning  of  "willful"  and 
"  malicious  "  says :  "  The  injury  must  not  only  be  willful,  that 
is,  intentional  andby  des^ign^  as  distinguished  from  that  which 
is  thoughtless  or  accidental,  but  it  must,  in  addition  be  mali' 
ciovs  in  the  sense  above  given,  that  is,  an  act  or  injury  done, 
either  out  of  a  spirit  of  wanton  einielty  or  black  or  diabohcal 
revenge."  Willfulness  is  implied  in  maliciousness,  but 
maUciousness  is.  not  implied  in  willfulness.  ''  To  make  '  will- 
ful '  imply  both  a  wrong  and  malice  is  to  give  to  it  a  force 
and  effect  beyond  what  it  will  bear  or  what  can  be  maintained, 
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either  in  common  acceptance  or  its  legal  import."  {Common- 
wealth V.  Knedandy  20  Pick.  245.) 

It  seems  to  me  very  clear  that  maliciousness  is  not  an  element 
in  the  offense  defined  in  subdivision  3  of  section  640,  Penal 
Code.  It  only  requires,  to  constitute  that  offense,  that  the  act 
should  be  done  willfully,  that  is,  intentionally  and  with  design. 

Probable  cause,  which  will  justify  a  dismissal  of  the  accuser 
tion  is  defined  to  be  a  reasonable  ground  of  suspicion  supported 
by  circumstances  sufficiently  strong  in  themselves  to  warrant 
a  cautious  man  in  his  belief  that  the  person  accused  is  guilty 
of  the  offense  with  which  he  is  charged.  {Fo»Tuj/y  v.  Fergvr 
9an,  2  Denio,  617 ;  Carl  v.  Ayers^  53  N.  Y.  14-17.) 

It  seems  to  me,  beyond  question,  that  the  evidence  established 
not  only  that  the  defendant  was  within  the  protection  of  this 
rule,  and,  further,  that  the  plaintiff  was  guilty  of  the  charge. 
In  other  words,  that  the  evidence  upon  the  part  of  the  plaint- 
iff showed  not  the  want  of  the  probable  cause  required  to 
maintain  this  action^  but  the  existence  of  a  real  cause,  sufficient, 
upon  a  trial  for  the  offense,  while  unexplained,  to  convict  the 
plaintiff  of  the  offense  with  the  commission  of  which  the 
defendant  had  charged  him  before  the  magistrate,  and  suffi- 
cient to  constitute  a  reasonable  ground  of  suspicion,  supported 
by  circumstances,  and  sufficient  to  warrant  a  cautious  man  in 
the  belief  that  the  offense  has  been  committed,  etc. 

This  disposes  of  the  main  and  the  only  question  in  the  case 
which  the  appellant^s  counsel  has  seen  fit  to  discuss  in  his  able 
brief.  There  were  one  or  two  exceptions  taken  by  plaintiff 
upon  the  trial  which  are  not  noticed  by  appellant's  counsel, 
and  which  I  think  do  not  require  to  be  noticed  by  this  court. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Haight,  J.  (dissenting).  This  action  was  brought  to  recover 
damages  for  an  alleged  malicious  prosecution.  It  appears  that 
on  the  16th  day  of  March,  1885,  the  plaintiff  was  arrested 
upon  the  complaint  of  the  defendant  charging  him  with  hav- 
ing willfully  and  maliciously  broken  the  water-closet  in  a  stable 
on  Vanderbilt  avenue,  in  the  city  of  Brooklyn ;  that  a  trial 
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was  had  before  a  Court  of  Special  Sessions,  held  by  Fbedkrick 
S.  Massey,  Police  Justice,  and  that  the  plaintiff  was  acquitted, 
after  which  this  action  was  brought.  After  the  testimony  had 
been  closed  upon  the  trial  herein,  the  defendant's  counsel 
moved  for  a  dismissal  of  the  complaint,  which  was  granted, 
and  the  plaintiff  excepted. 

The  question  to  be  determined  upon  this  appeal  is  whether 
the  plaintiff  has  established  that  there  was  a  want  of  probable 
cause  for  such  arrest. 

It  appears  that  one  Cox  was  the  owner  of  the  premises  in 
question ;  that  tlie  defendant  is  a  carpenter  and  builder,  and, 
in  company  with  one  Miller,  had  a  contract  from  Cox  to  build 
a  stable ;  that  the  defendant  and  Miller  had  entered  into  an 
agreement  with  the  plaintiff,  a  plumber,  to  do  the  plumbing 
work  in  the  bam  for  the  sum  of  $190;  that  the  plaintiff 
finished  his  work  about  the  1st  of  March,  1885,  and  was  paid 
upon  his  contract  the  sum  of  $125,  leaving  a:balance  unpaid 
of  $65 ;  that  he  demanded  this  amount  of  the  defendant,  who 
refused  to  pay  the  same  until  the  owner.  Cox,  shoidd  see  the 
work  and  be  satisfied  with  it ;  that  thereupon  the  plaintiff 
procured  Cox  to  come  and  examine  the  work,  but  Cox  did 
not  state  whether  he  was  satisfied  with  it,  but  told  the  plaintiff 
that  he  must  look  to  the  builder  for  his  money;  that  the 
defendant  was,  subsequently,  again  requested  to  pay,  and  he 
stated  that  the  stone  forming  the  sill  of  the  door  had  been 
cracked,  through  the  carelessness  of  the  plaintiff  in  putting  ia 
the  sewer,  and  that  he  would  not  pay  until  the  owner  had 
returned  from  the  south.  No  other  objection  to  the  work 
appears  to  have  been  made  at  that  time.  Thereafter  an  actiou 
was  brought  by  the  plaintiff  against  the  defendant  and  one 
Miller,  composing  the  firm  of  Miller  &  How,  before  a  justice 
of  the  peace,  to  recover  the  balance  due  upon  the  contract.  The 
defendants  answered,  denymg  their  liability,  upon  the  ground 
that  the  materials  furnished  were  not  according  to  the  specifica- 
tions, and  that  the  work  was  not  done  according  to  the  contract. 
The  plaintiff  had  put  in  the  bam  a  water-closet.  The  specifica- 
tions under  the  contract  called  for  "  a  Hand  water-closet."   The 


1889.]  Anderson  v.  How.  345 

Dissenting  opinion,  per  Haiqht,  J.  • 


one  put  in  was  a  Hopper  closet.  On  the  Saturday  before  the 
arrest  the  plaintiflf  sent  one  Wedge,  a  plumber  in  his  employ,  to 
change  the  closets  and  put  in  the  kind  called  for  by  the  speci- 
fications. Wedge  went  to  the  bam  and  had  the  closet 
partially  taken  out  when  the  defendant  came  in  and  "  asked 
him  wliat  he  wanted.  He  said  he  wanted  to  change  the  water- 
-closet." The  defendant  then  turne<thim  out  of  the  barn  and 
refused  to  allow  him  to  proceed  with  the  work.  On  the  next 
Monday  morning  the  plaintiff,  with  another  plumber,  went  to 
the  bam  for  the  purpose  of  completing  the  change  of  closets. 
They  took  with  them  a  new  closet  sach  as  was  called  for  by 
the  specifications  and  laid  it  upon  the  floor.  The  door  of  the 
closet  being  locked  the  plaintiff  procured  a  locksmith  to  come 
and  unlock  it.  He  then  took  out  the  closet  that  was  in,  at 
which  time,  the  defendant  appeared  with  a  policeman  and 
three  or  four  other  men.  The  plaintiff  testified  that  the 
defendant  asked  what  right  he  had  to  do  that,  and  that  he 
answered  that  he  was  making  the  change  necessary.  There- 
upon the  defendant  picked  up  the  new  closet  that  was  lying 
upon  the  floor  and  threw  it  out.  As  he  did  so  the  plaintiff 
rushed  to  catch  the  closet  and  the  defendant  called  upon  the 
policeman  to  arrest  him,  which  he  did,  and  took  him  to  the 
station-house  and  from  thence  to  the  Police  Court. 

There  is  some  conflict  in  the  evidence  as  to  what  took  place 
at  the  time  the  arrest  was  made.  Our  statement  of  it  is  in 
substance  that  given  by  the  plaintiff  and  his  witnesses.  The 
defendant,  however,  concedes  in  his  testimony  that  he  saw  the 
new  closet  pan  there  and  that  he  undertook  to  carry  it  out  of 
the  barn.  He  would  not  admit  that  he  knew  what  it  was 
there  for,  and  yet,  we  think,  he  did  understand  its  purpose  and 
what  the  plaintiff  was  attempting  to  do,  and  that  this  is 
apparent  from  the  following  quotations  from  his  testimony : 
"  Q.  Now,  when  you  went  there  you  saw  two  water-closet 
pans,  did  you  not  ?  A.  I  did ;  I  knew  certainly ;  I  knew 
there  was  only  one  there  before.  Q.  Well,  you  stooped  to 
take  one  of  them  and  threw  it  .out,  did  you  not  ?  A.  I  stooped 
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to  carry  it  out.  Q.  Well,  it  was  the  one  that  had  not  been 
there  before,  was  it  not  i  A.  Yes.  Q.  Did  you  know  who 
brought  it  there  ?  A.  I  did  not.  Q.  Did  you  have  any  idea 
who  brought  it  there?  A.  What  my  ideas  are  is  not  the 
question,  it  is  what  I  know.  Q.  Just  answer  the  question ; 
did  you  have  any  idea  who  brought  it  there  ?  A.  You  might 
have  brought  it  there  for  all  I  know.  Q.  That  is  not  what  I 
asked  you;  did  you  have  any  idea  who  brought  it  there? 
(By  the  Court) :  Who  did  you  suppose  brought  it  there  that 
morning  ?  A.  Why,  anybody  might  have  brought  it  there. 
(By  the  Court):  You  supposed  anybody  brought  it  there? 
A.  Why,  certainly.  Q.  Who  did  you  think  brought  it  there? 
A.  My  inference  would  be  that  Anderson  brought  it  there, 
but  I  did  not  know  that  he  did.  Q.  Did  you  form  some  idea 
about  what  that  was  doing  there  or  who  brought  it  there  when 
you  stooped  down  to  carry  it  out?  A.  I  certainly  knew  that 
the  water^loset  had  no  business  there.  *  *  *  Q.  What 
did  you  suppose  the  plaintiff  brought  it  there  for  ?  A.  That 
is  his  business  and  not  mine ;  I  don't  know  what  he  brought 
it  there  for.  Q.  Did  you  have  any  idea  on  that  subject  at  all  ? 
Witness:  Well,  I  appeal  to  the  court  if  I  am  to  answer 
what  my  ideas  are.  (Court) :  Yes,  certainly.  Q.  Did  you 
have  any  idea  what  he  brought  it  there  for  ?  A.  He  might 
have  had  a  great  many  purposes.  (By  the  Court) :  What  was 
your  idea  that  he  brought  it  there  for  ?  A.  At  the  morning 
call  I  had  no  idea  in  the  excitement ;  I  did  not  stop  to  ask 
what  he  wanted  to  do  with  it." 

It  consequently  appears  to  us  that  the  plaintiff  was  there 
upon  the  premises  making  a  change  of  the  water-closets  so 
that  they  would  conform  to  the  specifications  attached  to  his 
contract,  and  that  the  defendant  knew  from  what  had  been 
told  him  by  the  plumber  Wedge  on  the  Saturday  before,  and 
what  he  saw  and  heard  on  tlie  morning  in  question,  that  such. 
was  the  plaintiff's  purpose  and  intent. 

Was  there,  therefore,  probable  cause  which  would  justify 
the  arrest  ?  The  trial  court  appears  to  have  reached  its  con- 
clusion upon  a  strict  construction  of  the  Code,  for  in  dismiss- 
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iiig  the  complaint  the  court  says :  '^  I  think  this  constitutes  an 
offense  within  the  meaning  of  the  section  of  the  Code  which 
has  been  called  to  my  attention.  If  it  had  not  been  far  that 
section  I  should  luive  held  the  other  wayP  The  section 
referred  to  provides  as  follows :  A  person  who  willfully  severs 
from  the  freehold  of  another,  or  of  the  people  of  the  state, 
any  produce  thereof,  or  anything  attached  thereto,  is  puniflh- 
able  by  imprisonment  not  exceeding  six  months  or  a  fine  not 
exceeding  two  hundred  and  fifty  dollars,  or  both.  (Penal 
Code,  §  640,  subd.  3.) 

This  provision  is  not,  however,  to  be  construed  to  include 
persons  who  intentionally  sever  from  the  freehold,  with  the 
knowledge  and  consent  of  the  owner,  or  those  who  sever 
onder  a  legal  right.  It  was  designed  to  meet  the  cases  where 
a  person  willfully  and  maliciously  severs  from  the  freehold 
without  right,  for  the  purpose  and  with  the  intent  to  injure 
or  destroy  the  property.  In  order,  therefore,  to  convict  the 
plaintiff  under  this  section,  it  was  necessary  to  show  that  he 
took  out  the  closet  that  was  in  there  without  right  so  to  do, 
and  for  the  purpose  of  injuring  or  destroying  the  premises. 
His  work  had  not  been  accepted  by  the  owner  or  by  the 
defendant,  the  contractor.  He  liad  the  right  to  enter  the 
premises  in  a  peaceable  manner  and  make  his  work  conform 
to  that  required  by  the  contract ;  and  if  this  was  his  purpose 
and  intent,  and  it  was  so  understood  by  the  defendant,  there 
was  no  probable  cause  existing  which  justified  his  arrest. 
Payment  of  the  balance  under  the  contract  had  been  refused. 
A  suit  had  been  commenced  to  recover  such  balance.  In 
order  to  recover,  it  was  important  for  the  plaintiff  to  show 
that  he  had  performed  his  work  in  accordance  with  the 
requirements  of  the  contract.  The  plaintiff  had  the  right 
to  correct  his  work  so  that  he  could  make  good  his  claim  and 
establish  his  right  to  recover  in  another  action  if  not  in  the 
one  pending.  The  defendant  sought  to  defeat  him  in 
the  action  pending,  as  is  apparent  from  the  answer  interposed, 
in  which  it  was  charged,  as  we  have  seen,  that  the  materials 
furnished  were  not  according  to. the  specifications  and  that  the 
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work  was  not  done  according  to  the  contract.  There  was  a 
reason,  therefore,  why  the  defendant  did  not  wish  the  closets 
changed  while  that  action  was  pending.  The  plaintiff  did  not 
prosecute  that  action  further,  but  allowed  it  to  go  down  by 
not  appearing  on  the  adjourned  day.  Thereafter  the  defend- 
ant consented  that  the  plaintiff  might  exchange  the  closets, 
which  was  done. 

We  are,  therefore,  of  the  opinion  that  a  question  was  pre- 
sented which  should  have  been  submitted  to  the  jury,  and  that 
the  court  erred  in  granting  the  motion  to  dismiss  the  com- 
plaint, and  by  refusing  the  plaintiff's  request  to  go  to  the  juiy 
upon  the  question  of  probable  cause  and  malice. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Bradley,  J.  (dissenting).  The  defendant  was  permitted  to 
act  on  appearances,  and  if  they  were  such  as  to  furnish  reason- 
able grounds  of  suspicion,  supported  by  circumstances  to 
warrant  the  belief  of  a  cautiously  prudent  man  that  the 
plaintiff  was  guilty  of  the  offense  charged,  he  was  justified 
in  causing  his  arrest,  although  the  plaintiff  was  innocent  of 
the  charge.  The  question  whether  or  not  there  was  any  evi- 
dence tending  to  support  the  allegation  of  want  of  probable 
cause  was  for  the  court ;  and,  if  there  was  not,  the  complaint 
was  properly  dismissed,  but  if  there  was  any  evidence  or 
inference  derivable  from  it,  which  would  justify  the  conclu- 
sion of  want  of  probable  cause,  the  question  was  one  of  fact 
for  the  jury.  {Masten  v.  Deyo^  2  Wend.  424;  Foshxiy  v. 
Ferguson^  2  Denio,  617;  Bvlkeley  v.  KetdtaSy  6  N.  Y.  384; 
Besson  v.  SoutJiard^  10  id.  236 ;  Carl  v.  Ayers^  53  id.  14 ; 
Heyne  v.  Blair,  62  id.  19 ;  Fagnan  v.  Knox,  66  id.  525.) 

The  offense  with  which  the  plaintiff  was  charged  was  within 
the  statute  which  provides  that  "a person  who  willfully  severs 
from  the  freehold  of  another,  or  of  the  people  of  the  state,  any 
produce  thereof,  or  anything  attached  thereto,  is  punishable," 
etc.  (Penal  Code,  §  640,  subd.  3.)  The  term  «  willfully  "  is 
not  defined  by  the  statute.  The  definition  given  to  it  by  sec- 
tion 718  in  the  original  act  (Laws  1881,  chap.  676)  was 
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eliminated  by  amendmeiit  in  1882.  Its  meaning  is  not  an 
arbitrary  one,  applicable  alike  in  all  its  relations,  but  its 
import  is  dependent  somewhat  upon  its  connection,  by  which 
the  purpose  of  its  use  is  to  be  ascertained.  This  provision  of 
the  Penal  Code  was  intended  to  take  the  place  of  that  of  the 
prior  statute,  which  was  that  every  person  who  should  willfully 
commit  any  trespass  by  "  maliciously  severing  from  the  free- 
hold any  produce  thereof,  or  anything  attached  thereto'' 
should  be  guilty  of  a  misdemeanor,  etc.  (2  R.  S.  693,  §  15.) 
The  Code,  as  amended,!  think,  was  not  intended  to  materially 
modify  that  provision  of  the  Revised  Statutes.  The  word 
"  willfully  "  is  cojnmon  in  criminal  law,  and  there  its  import 
is  extended  beyond  the  plain  meaning  of  intentionally  or 
designedly,  and  embraces  within  it  a  certain  degree  of  malice 
or  purpose  to  do  injury.  And  thus  is  involved  in  the  statu- 
tory ofEense  the  element  of  criminal  intent.  {KUpatrick  v. 
People,  5  Denio,  278,  281;  Wait  v.  Green,  ?^  Park.  185; 
Commonwealth  v.  WiUiams,  110  Mass.  401 ;  Commxmwealth 
V.  Kneeland,  20  Pick.  206 ;  1  Bishop's  Crim.  Law,  §  421  [262]). 

The  conclusion  was,  therefore,  warranted  that  the  plaintiff 
was  guilty  of  no  crime  in  what  he  did,  but  that  he  was  acting 
in  good  faith  to  make  the  work,  which  he  had  undertaken  to 
perform,  conform  to  the  requirement  of  his  contract.  It  is 
true  that  he  previously  assumed  to  have  completed  his  contract, 
but,  since  the  closet  was  not  such  as  by  the  specifications  he 
had  agreed  to  put  in,  he  had  entered  upon  the  premises,  and 
was  seeking  to  make  the  change  in  that  respect,  when  he  was 
arrested  by  the  direction  of  the  defendant. 

The  plaintiff's  relation  to  the  transaction  was  different  than 
it  would  have  been  if  he  had  not  had  the  contract  to  do  the 
plumbing.  It  was  essential  to  his  claim  for  service  that  he 
perform  the  work  substantially  as  he  had  agreed  to  do  it. 
And  the  fact  that  he  had  before  announced  its  completion, 
did  not  deny  to  him  the  right  to  seek  the  opportunity  to  cor- 
rect any  error  he  had  made  in  tlie  work,  if  it  could  be  done 
without  prejudice  to  the  other  party  or  owner  of  the  property. 
The  fact,  however,  that  he  had  entered  by  forcible  means  to 
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do  it  was  a  circumstance,  unexplained,  which  enabled  the 
defendant  to  believe  that  he  was  unlawfully  there  engaged  in 
a  criminal  trespass  within  tlie  statute.  But  the  question  is, 
whether  a  reasonably  prudent  or  cautious  man,  under  the  cir- 
cumstances, would  have  observed  or  been  advised  of  the  actual 
purpose  of  the  work  the  plaintiff  was  engaged  in  at  the  time 
in  question,  or  whether  there  was  any  evidence  in  support  of 
that  fact.  For  if  the  defendant  was,  at  the  time,  advised  that 
the  plaintiff  was  not  engaged  in  a  criminal  act,  although  there 
were  appearances  indicating  it,  he  was  not  justified  in  causing 
the  arrest  and  prosecution  of  the  plaintiff.  (Fagncm  v.  Kiwx^ 
66  N.  Y.  525.) 

And  if,  from  what  he  observed  and  learned  upon  the  occasion, 
he  was  not  justified  in  entertaining  the  honest  belief  that  the 
plaintiff  was  committing  any  crime,  his  prosecution  was  without 
probable  cause.*  (2  Greenl.  on  Ev.  §  455 ;  Shafer  v.  Loucka^  58 
Barb.  426,  and  cases  there  cited ;  Merriam  v.  Mitchell^  13  Me. 
439 ;  29  Am.  Dec.  514 ;  GrinneU  v.  Stewart,  32  Barb.  544.) 

I  am  inclined  to  think  there  was  evidence  suflScient  to 
require  the  submission  of  that  question  to  the  jury.  The 
defendant  was  a  party  to  the  contract  with  the  plaintiff. 
And  when  he  went  to  the  stable  on  that  occasion,  and  before 
the  arrest  of  the  plaintiff,  his  attention  was  called  to  the 
closet  apparatus,  which  the  plaintiff  designed  to  substitute  for 
the  one  before  put  in.  The  inference  was  permitted,  from 
all  that  may  have  been  or  was  seen  and  what  occurred,  that 
the  defendant  was  advised  of  or  understood  the  purpose  for 
which  the  plaintiff  had  it  there,  and  the  use  he  was  proceeding 
to  make  of  it  in  the  work;  And  that,  instead  of  willfully 
severing  anything  from  the  freehold,  he  was  proceeding  to 
change  the  apparatus  referred  to.  The  facts  are  so  fully 
referred  to  in  the  opinions  of  Judges  Potter  and  Haight  that 
it  is  unnecessary  to  make  any  further  reference  to  them  here. 

I  think  a  new  trial  should  be  granted. 

FoLLETT,  Ch.  J.,  Vann  and  Parkkr,  JJ.,  concur  with 
Potter,  J. ;  Haight,  Brown  and  Bradlev,  JJ.,  dissenting. 

Judgment  affirmed. 
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Maby  E.  Miller,  Appellant,  v,  C.  Gaylord  Wood  et  al. 
Respondents. 

An  action,  brought  to  recover  money  as  damages  on  the  ground  of  fraud, 
is  barred  by  the  statute  of  limitations  (Code  Civ.  Pro.  §  880)  if  not 
brought  within  six  years  after  the  perpetration  of  the  fraud;  it  is  within 
the  exception  in  the  provision  {%  382,  sub.  5)  declaring  that  "in  an 
action  to  procure  a  judgment,  other  than  for  a  sum  of  money,  on  the  ground 
of  fraud/*  the  cause  of  action  "  is  not  deemed  to  have  accrued  until  the 
discovery  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of 
the  facts  constituting  the  fraud." 

Reported  below,  41  Hun,  600. 

(Argued  October  7,  1889;  decided  October  22,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  5,  1886,  which  denied  a  motion  for  a  new  trial 
and  directed  judgment  on  an  order  of  the  trial  court  granting 
a  nonsuit. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  S.  Kent  for  appellant.  If  the  defendants,  one  or 
both^  were  guilty  of  the  commission  of  the  frauds  alleged  and 
proved,  and  also  the  concealment  of  that  fraud  from  the 
plaintiff,  the  plaintiff  was  entitled  to  recover,  and  the  defend- 
ants, inlaw  and  equity,  were  estopped  from  shielding  themselves 
behind  the  statute  of  limitations.  (Laws  of  1847,  chap.  280, 
§  16;  Code,  §  3339;  Laws  of  1848,  chap.  370,  §  62.)  This 
action  is  properly  brought.  {Bowen  v.  3/andeville,  95  N.  Y, 
241,  249 ;  Gould  v.  Cayuffa  Co,  Nat  Bk.,  86  id.  84 ;  Krum 
V.  Beach^  96  id.  456 ;  Leak's  Digest  of  Law  of  Contract,  397 ; 
Kerr  on  Frauds,  330 ;  Culver  v.  Avery^  7  Wend.  386 ;  Whitm^y 
V.  Allaire^  1  Comst.  305.)  Both  of  the  defendants  are  liable. 
(Medbury  v.  Watson^  6  Mete.  259;  Paisley  v.  Freeman^ 
3  T.  R  51,  56 ;  Hubhell  v.  Meigs,  50  N.  Y.  491 ;   Upton  v. 
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Vailj  6  Johns.  181 ;  Stebbins  v.  Eddy^  4  Mason,  414-423 ; 
McClellan  v.  Scotty  24  Wis.  81 ;  Neeley  v.  Same,  23  Hun, 
651 ;  Furdy  v.  Siatare,  2  id.  126 ;  De  Floe  v.  Powers^  14 
Abb.  [N.  S.]  395 ;  Graves  v,  Speirs^  58  Barb.  369,  386,  387; 
JSenfieU  v.  Johnson,  21  N.  Y.  238 ;  Elwell  v.  Chamberlain, 
31  id.  611;  /StmM  v.  7>my,  36  id.  79,  371 ;  Eyre  v.  Duns- 
ford,  1  East,  318 ;  Ilaycraft  v.  Creaky,  2  id.  92 ;  Siinar  v. 
Canady,  53  N.  Y.  306,  307;  J/do^  v.  Bunn,  32  id.  275; 
Culver  y.  Avery,  7  Wend.  380 ;  Bradley  v.  Bosley,  1  Barb. 
Ch.  125;  i?ra*^  v.  6Va;i^,  36  Hun,  465;  /  B.  B.  Co.  v. 
Ty7i(/,  63  N.  Y.  653 ;  Ilubbard  v.  Briggs,  31  id.  518 ;  Beiinett 
V.  Judson,  21  id.  240,  241 ;  1  Story's  Eq.  Jur.  §  193 ;  Craig 
V.  Ward,  36  Barb.  378;  8ha/rp  v.  Jfay(?r,  etc.,  40  id.  256; 
Atwood  V,  Chapman,  68  Me.  41;  TTaAj^maTi.  v.  Daly,  51 
N.  Y.  27.)  The  distinction  between  actions  at  law  and  suits 
in  equity  and  the  forms  of  those  actions  were  abolished. 
(Code,  §  3339;  Laws  of  1848,  chap.  370,  §  62;  3  E.  S.  204, 
§  1 ;  Id.  225,  §  1 ;  Gihbs  v.  Guild,  9  Q.  B.  Div.  63,  65,  66, 
67 ;  8  Stat.  Victoriae,  36, 87 ;  Code  of  Civ.  Pro.  §  382,  sub.  5 ; 
Bailey  v.  Glover,  21  Wall.  342;  Wear  v.  Skinner,  46 
Md.  166,  167,  257 ;  Bosenthal  v.  Walker,  111  U.  S.  185,  190; 
21  Wall.  342 ;  F.  M.  T.  Co.  v.  Field,  3  Mass.  201 ;  Wells  v. 
Fish,  3  Pick.  74 ;  Jones  v.  Conway,  4  Yeates,  109 ;  Eiish  v. 
Barr,  1  Watts,  110;  Mitchell  v.  Thompson,  1  McLean,  96; 
Carr  v.  Hilton,  1  Curtis,  390 ;  Bovmum  v.  Sanborn,  18  N.  H. 
208 ;  Cole  v.  McGlarthy,  9  Greenl.  141 ;  Morton  v.  Chatidler, 
8  id.  9 ;  McDowell  v.  Toimg,  12  S.  &  R.  128  ;  JT.  Bank  v. 
Foster,  8  Watts,  12;  Coolidge  v.  Alcock,  30  K  H.  352; 
Douglas  V.  Elkins,  28  id.  26 ;  Findley  v.  Stewart,  46  Iowa, 
655 ;  Prentiss  v.  jBt^«*,  16  Me.  30, 32 ;  Baymond  v.  Simmons, 
4  Blackf .  84 ;  7  Johns.  122 ;  i>/i^ry  v.  N.  Y.  C.  &  N.  B.  B. 
Co.,  3  N.  Y.  Supl.  302 ;  Meyer  v.  Quartermous,  28  Ark.  46 ; 
Freeholders  of  Somerset  v.  Veghte,  15  Vrooni.  515  ;  District 
Township  of  Boomer  v.  French,  40  Iowa,  601;  /^^  v. 
Fee,  36  Am.  Dec.  106;  20  Johns.  33.)  Fraudulent  con- 
cealment constitutes  a  separate,  distinct  and  new  cause  of 
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action.  The  subsequent  conceabnent  is  in  itself  a  fraud. 
{Wear  v.  jSkhmer,  46  Md.  257;  GMb  v.  Guilds  9  Q.  B.  Div. 
G5 ;  Sherwood  v.  Sutton,  5  Mason,  143 ;  F.  M.  T.  Co,  v. 
Fields,  3  Mass.  201;  District  Tovniahij)  of  Booirier  v. 
French,  40  Iowa,  601 ;  Quick  v.  Corlies,  10  Vrooni.  11.) 
Where  tlie  cause  of  action  and  the  knowledge  of  the  cause  of 
action  are  not  contenipomneous,  courts  of  equity  interfere  and 
hold  the  defendants  estopped  from  takin«^  the  benefit  of  the 
statute  of  limitations.  {Kane  v.  Bhodfjood,  7  Johns.  Ch.  122, 
and  cases  cited;  BaUey  v.  Oh>vef\  21  Wall.  342;  District 
Tinnnship  of  Boomer  v.  French,  40  Iowa,  601 ;  Meyer  v. 
QuartermoHs^  2S  Ark.  45  ;  Baiotnan  v.  Sanharn,  18  N.  11. 
208 ;  F.  2f.  T,  Co.  v.  Fields,  3  Mfujs.  201 ;  Bree  v.  Hoh- 
heckj  1  Bro.  Per.  Cas.  143;  Bacons  v.  Bro7ison,  7  Johns. 
Ch.  201 ;  Oibbs  v.  Guild,  9  Q.  B.  Div.  65 ;  Wear  v.  Skinner, 
46  Md.  257.) 

>/ohn  IL  Camp  for  respondents.  This  action  is  barred  by 
the  statute  of  limitations.  (Code,  §§  380,  382,  subds.  1,  3 ; 
Xarthinip  v.  lliU,  61  Barb.  144 ;  57  N.  Y.  351 ;  Leonard 
V.  Pitney,  5  Wend.  30;  Allen  v.  Mille,  17  id.  202; 
Foot  V.  Farrinytoji,  41  X.  Y.  164 ;  Tro<jp  v.  Smith,  20  Johns. 
33-46;  67  X.  Y.  69;  Carr  v.  Thompson,  87  id.  160.) 
This  action  is  to  procure  a  judgment  for  a  sum  of  money 
only.  "The  fraud  was  consummated  when  the  sale  took 
place."  {Oothont  v.  T/iOinpson,  20  Johns.  278  ;  Leonard  v. 
Pitney,  5  Wend.  29 ;  Allen  v.  Mille,  17  id.  202 ;  Narthrup 
V.  nm,  61  Barb.  136,  144 ;  57  N.  Y.  351 ;  Foot  y.  Farring- 
i4>n^  41  id.  164 ;  Pip>er  v.  Hoard,  107  id.  67.)  "  In  the  case 
of  tort  an  acknowledgment  within  six  years  will  not  take  the 
case  out  of  the  statute."  {Oothout  v.  Thompson,  20  Johns. 
278;  Fritts  v.  Slade,  9  Hun,  145;  Jones  v.  Mercliant^ 
BanTc,  4  Robt.  227.)  An  acknowdedgment,  even  in  actions 
npon  contract,  to  take  a  case  out  of  the  statute  of  limitations, 
must  l>e  an  unqualified  admission  of  the  debt,  and  show  a 
willingneas  to  pay.  (8  K  Y.  362 ;  4  Sand.  427  ;  4  Robt.  528, 
SicKELs— Vol.  LXXI.    45 
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661 ;  1  Daly,  186 ;  4  Barb.  465  ;  Miller  v.  Talcotty  46  id.  168 ; 
11  id.  554;  5  Bosw.  226;  9  Hun,  145.) 

Parker,  J.  The  defendant,  by  false  and  fraudulent  rep- 
resentations, induced  the  plaintiflE  to  purcluise  a  mortgage 
which  was  without  actual  value.  The  sale  was  consummated 
on  the  12th  day  of  April,  1878.  On  the  23d  day  of  Sep- 
tember, 1885,  a  little  over  seven  years  after  the  purchase,  the 
plaintiflE  commenced  this  action  by  means  of  wliich  she  sought 
to  recover  the  amount  of  damage  sustained  by  reason  of  the 
fraud  practiced  upon  her  by  these  defendants. 

The  trial  court  rightly  determined  plaintiflPs  claim  to  have 
been  barred  by  the  statute  of  limitations  prior  to  the  com- 
mencement of  this  action.  The  cause  of  action  accrued  to 
plaintiflf  when  the  sale  and  transfer  were  completed,  to  wit, 
April  12,  1878.     {Northrop  v.  Uill,  61  Barb.  144.) 

The  Code  provides  that  "  the  following  actions  must  be 
commenced  within  the  following  periods  after  the  cause  of 
action  has  accrued."  (§  380.)  "  Within  six  years :  1st.  An 
action  upon  a  contract,  obligation  or  liability,  express  or 
implied."     (§  382,  sub.  1.) 

This  cause  of  action  is  embraced  within  the  subdivision 
quoted,  unless  appellant's  contention  be  true,  that  it  is 
excepted  from  its  operation  by  subdivision  5  of  the  same 
section.  Subdivision  5  reads  as  follows :  "  An  action  to  pro- 
cure a  judgment,  other  than  for  a  sum  of  money  on  the 
ground  of  frmid^  in  a  case  which,  on  the  1st  day  of  Decem- 
ber, 1846,  was  cognizable  by  the  Court  of  Chancery.  The 
cause  of  action  in  such  a  case  is  not  deemed  to  have  accrued 
until  the  discovery  by  the  plaintiflE,  or  the  person  under  whom 
he  claims,  of  the  facts  constituting  the  fraud." 

It  will  be  observed  that  this  subdivision  does  not  relieve  the 
appellant  from  the  eflEect  of  the  six-year  period  of  limitation, 
because,  by  its  terms  is  expressly  excepted  a  case  where  the 
action  is  brought  to  procure  a  judgment  "  for  a  sum  of  money 
on  the  ground  of  fraud."  Tliat  result,  and  none  other,  is  what 
the  plaintiflE  has  sought  to  accomplish  in  this  action. 
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Whether  the  defendant  in  an  equitable  action  might  have 
been  held  to  be  estopped  from  receiving  the  benefit  of  the 
statute  of  limitations,  had  it  appeared  that  they  had  intentionally 
and  successfully  prevented  the  plaintiff  from  discovering  the 
fraud  until  after  the  plaintiff's  cause  of  action  had  been  barred 
by  lapse  of  time,  it  is  not  necessary  for  us  to  consider  here. 
The  complaint  contains  an  admission  that  the  plaintiff  had 
such  knowledge  more  than  six  years  before  the  commencement 
of  the  action,  and  the  trend  of  plaintiff's  testimony  is  in  the 
same  direction. 

The  judgment  should  be  affinned,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


The  Village  of  Olean,  Respondent,  v.  John  King  et  al., 

Appellants. 

Plaintiff's  charter  (§  16,  chap.  110,  Laws  of  1882)  confers  upon  its  collector 
the  powers  of  town  collectors,  and  requires  him  to  collect  all  taxes  spe- 
cified in  the  roll  delivered  to  him,  to  pay  over  all  moneys  collected,  and 
at  the  expiration  of  his  warrant  to  return  the  same  "  with  an  itemized 
account  of  unpaid  taxes."  Provision  is  made  for  the  collection  of 
unpaid  taxes  so  returned  by  suit  and  by  sale  of  real  estate.  In  an  action 
upon  a  collector's  bond  it  appeared  that  the  amount  paid  over  by  him 
was  $4,879.84,  short  of  that  called  for  by  his  warrant;  this  he  did  not 
return  and  did  not  render  any  account.  Held,  that  judgment  was  properly 
rendered  against  him  for  such  deficit;  that  as,  without  the  return  of  the 
warrant,  the  village  was  deprived  of  the  power  to  resort  to  the  remedies 
given  to  it  for  the  collection  of  unpaid  taxes,  in  the  absence  of  evidence 
to  the  contrary,  the  damage  sustained  was  the  amount  unpaid. 

By  the  charter  (§  16)  plaintiff's  board  of  trustees  is  given  power  to  renew 
the  warrant  from  time  to  time  in  its  discretion.  Held,  that  such  a 
renewal  without  consent  of  the  sureties  did  not  discharge  them;  that 
they  must  be  deemed  to  have  executed  the  bond  with  knowledge  of  this 
provision. 

Jt  seems  that  bonds  of  this  character  must  be  construed  in  such  a  way  as  to 
secure  the  fidelity  of  the  officer  under  the  law,  and  regulations  as  to  the 
time  within  which  the  taxes  should  be  collected  and  the  warrant  returned 
are  mere  directions  to  the  collector,  not  essential  parts  of  the  contract 
with  the  surety. 
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Also,  TieUl,  that,  assuming  the  invalidity  of  the  tax  levy,  this  afforded  no 
Justification  to  the  collector  in  refusing  to  return  the  warrant. 

While  a  tax  collector  may  decline  to  collect  a  tax  illegally  levied,  having 
collected  it,  he  may  not  question  the  right  of  the  proper  authority  to 
receive  it  and  may  be  compelled  to  pay  it  over;  so,  also,  at  the  expira- 
tion of  his  warrant  he  is  bound  to  return  it  as  required  by  law. 

(Argued  October  7,  1889;  decided  October  22,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  tlie  fifth  judicial  dei)artment,  in  favor  of  the  plaintifi, 
entered  upon  an  order  made  at  the  October  Term,  1886,  which 
denied  a  motion  for  a  new  trial  and  directed  judgment  on  a 
verdict  directed  by  the  trial  court. 

This  action  was  brought  against  the  defendant  John  King, 
collector  of  the  village  of  Olean,  and  Richard  King  and  Wil- 
liam W.  Weston,  sureties  on  his  official  bond. 

The  plaintifi  claimed  to  recover  the  sum  of  $4,879.84  on  said 
bond  as  the  amount  of  taxes  for  which  the  collector  is  in 
default  and  for  which  his  sureties  are  liable,  being  the  differ- 
ence between  the  total  amount  of  taxes  called  for  by  the  war- 
rant and  the  amount  paid  in  by  tlie  collector  to  the  treasurer 
of  the  village 

It  appeared  that  King  was  appointed  collector  of  the  village 
by  resolution  of  the  board  of  trustees  in  March,  1883,  and  in 
May  following,  pursuant  to  the  terms  of  the  charter,  the  bond 
in  suit  was  executed  and  delivered  and  approved  by  the  trus- 
tees. It  recites  the  appointment  of  King  as  collector,  and  is 
conditioned  that  King  "  shall  faithfully  discharge  the  duties 
of  his  said  office,  and  honestly  and  faithfully  account  for  and 
pay  over  all  money  received  by  virtue  of  his  office.'' 

On  July  eleventh  the  board  of  trustees  delivered  to  King 
the  tax-roll  of  the  village  and  the  warrant  for  the  collection 
of  the  taxes.  The  amount  of  taxes  carried  out  on  the  roll  was 
$20,046.74,  to  which  was  to  be  added  a  poll  tax  of  about  $900, 
making  the  total  amount  of  taxes  called  for  by  the  warrant 
$20,946.74,  and  said  collector  was  thereby  directed  to  return  the 
same  within  sixty  days  from  July  eleventh,  and  to  pay  over  all 
moneys  within  ten  days  after  the  same  were  collected  by  him. 
At  the  expiration  of  said  sixty  days  the  warrant  was  renewed 
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for  thirty  days.  King  collected  and  paid  over  to  the  treas- 
urer of  the  village  before  December  thirty-first  $16,066,80, 
and  on  that  day,  by  resolution  of  the  board  of  trustees,  of 
which  notice  was  given  him  on  January  1,  1884,  he  was 
required  to  return  the  warrant  on  or  before  January  seventh. 
King  failed  to  make  any  return  of  the  warrant  and  never 
paid  over  to  the  village  any  taxes  collected  in  addition  to  the 
sum  above  named. 

A  verdict  was  directed  in  favor  of  the  plaintiff  for  the 
amount  claimed. 

Further  facts  are  stated  in  the  opinion. 

Ji  H.  Waring  for  appellants.  The  court  erred  in  holding, 
as  matter  of  law,  that  the  collector  was  charged  with  the 
aggregate  of  the  taxes  carried  out,  and  directing  a  verdict  for 
plaintiff  for  the  difference  between  that  aggregate  and  the 
total  he  paid  the  treasurer.  {Horn  v.  Perry ^  14  Hun,  409  ; 
Ilatch  V.  Elhma,  65  N.  Y.  489.)  The  sureties  were  dis- 
charged by  the  extension  of  the  time  for  the  collection  of  the 
uncollected  taxes.  {Johnson  v.  Halker^  8  Heisk.  588 ;  State 
V.  Roberts^  68  Mo.  234 ;  Davis  v.  PeopU,  1  Gilm.  409 ; 
Payple  v.  MoEultan,  2  id.  638 ;  29  A.  L.  Jour.  405.)  It  was 
impracticable,  if  not  absolutely  impossible,  for  the  collector  or 
tlie  taxpayer  to  separate  the  invalid  part  from  the  total,  pay 
the  legal  portion  and  discard  or  ignore  the  residue.  {People 
V.  nagadam^  104  N.  Y.  516-524 ;  Bradley  v.  W/ird,  58  id. 
401.)  Instead  of  being  bound  to  proceed  and  collect,  the 
collector  had  the  right  to  refrain  altogether,  or  in  case  he  had 
collected  a  part  of  the  total,  to  stop  and  refuse  to  proceed 
further.  {People  v.  Schoonmdker^  13  N.  Y.  238 ;  Cornell 
V.  Barnes,  7  Hill,  35 ;  Dunlap  v.  Hunting,  2  Denio,  643 ; 
McDonald  v.  Bunn^  3  id.  45 ;  Earl  v.  Camp,  16  Wend. 
562 ;  Twicer  v.  MdUery,  48  Barb.  85 ;  Bradley  v.  Ward, 
58  N.  Y.  401.) 

M.  B.  Jewell  for  respondent.  It  was  the  plain  duty  of  the 
collector  to  collect  the  taxes  under  the  warrant,  which  afforded 
him  perfect  protection,  and,  under  these  circumstances,  the 
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collector  and  his  sureties  cannot  now  be  heard  to  question  the 
validity  of  the  assessment.  {Clark  v.  MiUer^  54  N.  Y.  628; 
96  id.  311;  5  Hill,  440;  58  N.  Y.  402;  31  Barb.  312; 
50  N.  Y.  653 ;  35  id.  462.)  The  collector  and  the  sureties  upon 
tlie  bond  stood  charged  with  the  tax  which,  by  the  roll  and  war- 
rant delivered  to  him,  he  was  required  to  collect,  (39  N.  Y. 
394;  99  id.  316;  58  id.  402;  1  Denio,  233;  62  N.  Y.  89; 
36  id.  70.)  The  sureties  must  be  deemed  to  have  known  the 
provision,  section  16,  title  2,  chapter  110,  Laws  1882,  giving 
the  board  of  trustees  power  to  renew  the  warrant  from  time 
to  time,  when  they  executed  the  bond,  and  it  was  as  much  a 
part  of  the  bond  as  though  it  had  been  recited  in  the  bond 
and  specifically  assented  to  by  the  sureties.  (36  N.  Y. 
459-462.) 

Bbown,  J.  The  appellants  assign  three  grounds  for  the 
reversal  of  a  judgment  in  this  action. 

First,  That  the  proof  does  not  show  that  the  collector  failed 
ta  pay  over  to  the  village  any  taxes  collected  by  him,  and  that 
the  failure  to  return  the  warrant  to  the  trustees  with  an 
account  as  required  by  statute,  inflicted  no  loss  upon  the  village, 
or,  at  most,  entitled  it  to  but  nominal  damages. 

Second.  That  the  sureties  were  discharged  by  the  extension 
of  the  warrant  for  the  collection  of  the  tax. 

Third,  That  the  tax  levy  was  invalid  and  neither  the 
collector  or  his  sureties  are  liable  for  the  non-collection  of  any 
part  of  it. 

The  duty  which  the  charter  of  the  village  imposed  upon 
the  collector  was  to  collect  all  taxes  which  should  be  specified 
in  the  roll  delivered  to  him  by  the  board  of  trustees  with  their 
warrant  attached  *  *  *  within  the  time  named  in  the 
warrant ;  and  to  pay  over  to  the  treasurer,  as  often  as  should  be 
prescribed  in  the  warrant,  all  moneys  collected  by  him  and  at 
the  expiration  of  such  warrant  to  return  the  same  to  the  board 
of  trustees  with  an  account  certified  by  his  oath;  that  tliesame 
was  correct,  of  the  moneys  collected  by  him,  the  amount  paid 
to  the  treasurer  and  an  itemized  account  of  the  unpaid  taxes. 
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The  collector  never  returned  the  warrant  to  the  trustees  and 
neglected  and  refused  to  make  any  account  of  the  moneys 
collected  by  him,  and  failed  to  render  an  itemized  account  of 
the  unpaid  taxes. 

From  the  failure  to  make  such  an  account  the  village  clearly 
sustained  a  loss  equal  to  the  amount  of  uncollected  taxes. 

In  addition  to  the  power  conferred  upon  the  collector  for 
the  collection  of  the  taxes,  the  charter  provided  that  all  taxes 
which  should  be  unpaid  for  three  months  after  the  date  of  the 
warrant  should  bear  interest  at  the  rate  of  ten  per  centum  per 
annum,  and  might  be  sued  for  and  recovered  by  the  village 
against  any  person  liable  therefor.  That  whenever  any  person 
upon  whose  real  estate  a  tax  should  be  assessed  and  levied  should 
neglect  to  pay  the  same,  and  there  should  be  no  personal 
property  found  whereon  the  same  could  be  levied  or  out  of 
which  such  tax  could  be  collected,  the  collector  should  make 
return  thereof  to  the  clerk,  and  thereupon  the  board  of  trustees 
was  authorized  to  cause  such  real  estate  to  be  sold.  It  will  thus 
be  seen  that  three  ways  were  provided  to  collect  the  taxes  — 
first,  through  the  instrumentality  of  the  collector  upon  whom 
the  powers  of  a  town  collector  are  conferred  ;  second,  by  suit 
against  the  taxpayer ;  and,  third,  by  proceedings  to  sell  the 
real  estate  upon  which  the  tax  is  a  lien.  But  the  ability  to 
pursue  the  two  latter  remedies  is  wholly  dependent  on  the 
return  of  the  collector  with  an  itemized  account  of  the  unpaid 
tax.  He  has  possession  of  the  tax-roll,  and  he  alone,  of  all  the 
village  officers,  knows  who  of  the  taxpayers  are  in  default. 
Unless  he  furnishes  this  information  to  the  trustees,  it  would 
be  practically  impossible  for  them  to  proceed  by  suit  or  pro- 
ceedings against  real  estate,  for  the  simple  reason  that  they 
would  not  know  who,  among  the  numerous  taxpayers  of  the 
village,  had  paid  their  tax  and  who  had  not. 

The  taxpayer  cannot  bo  sued  until  three  months  after  the 
date  of  the  warrant,  and  land  can  be  sold  only  when  no  per- 
sonal property  can  be  found  out  of  which  the  tax  can  be 
collected,  of  which  fact  the  collector  must  make  a  return 
before  the  proceedings  can  be  instituted.     The  return  of  the 
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warrant  becomes,  therefore,  a  condition  precedent  to  the  exer- 
cise by  the  village  of  the  other  remedies  given  by  the 
charter  for  the  collection  of  the  tax.  And  without  this 
return  it  is  deprived  of  the  power  to  collect  the  taxes  by  suit 
against  the  taxpayer,  or  by  proceedings  against  the  land,  and 
the  amount  of  injury  thus  sustained,  in  the  absence  of  any 
evidence  to  the  contrary,  is  the  amount  of  the  uncollected  tax. 

This  rule  of  UabiUty  inflicts  no  injury  and  imposes  no  hard- 
ship on  the  collector.  He  haa  but  to  comply  with  the  very 
simple  provision  of  the  statute  and  render  his  account  to 
exonerate  himself  and  relieve  his  sureties  from  liability.  He 
stands  charged,  in  the  first  instance,  with  the  total  tax  of  the 
village,  and  receives  credit  upon  the  return  of  the  warrant 
for  all  taxes  collected  and  paid  over  to  the  village,  and  all 
specified  in  his  account  as  unpaid.  I  think,  tlierefore,  the 
trial  court  committed  no  error  in  the  amount  for  which  the 
verdict  was  directed. 

The  renewal  of  the  warrant  at  the  expiration  of  the  sixty 
days  named  therein,  for  an  additional  thirty  days,  did  not 
discharge  the  sureties.  That  the  liabilities  of  sureties  are 
strictiadmi  ju7'is,  and  cannot  be  extended  by  construction  or 
enlarged  by  the  acts  of  others,  is  a  well-settled  principle  of  law, 
and  that  it  applies  alike  to  sureties  in  ofiicial  bonds  and  private  • 
obligations  cannot  very  well  be  denied,  but  I  think  it  has  no 
application  to  the  facts  of  this  case. 

The  collector  was  one  of  the  appointed  officers  of  the 
village,  and  held  his  office  by  virtue  of  appointment  by  the 
board  of  trustees,  and  during  the  pleasure  of  said  board.  He 
was  required  to  execute  a  bond  conditioned,  among  other 
things,  that  he  would  faithfully  discharge  the  duties  of  his 
office,  and  the  bond  in  suit  was  in  strict  compliance  with  the 
provisions  of  the  charter  in  this  respect. 

The  obhgation  of  the  sureties  was  not,  therefore,  limited 
to  the  collection  of  the  particular  tax  in  question  or  to  the 
performance  of  the  collector's  duty  under  the  warrant  of  July 
eleventh,  but  included  all  duties  which  by  virtue  of  his  office 
fell  to  the  collector  during  his  term  of  office. 
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The  case  falls  within  the  principle  decided  by  this  conrt  in 
People  V.  YUae^  (36  N.  Y.  459),  That  was  an  action  against 
^oreties  upon  an  official  bond  of  a  loan  comnussioner  condi- 
tioned that  said  commissioner  would  faithfully  discharge  his 
duties  pursuant  to  a  certain  statute  recited  in  the  bond. 
Subsequent  to  the  execution  of  the  bond  the  legislature 
passed  an  act  the  effect  of  which  was  to  add  $500  to  the 
Eund  in  the  commissioner's  hands,  and  the  question  was 
whether  the  addition  thus  made  to  the  fund  discharged 
the  sureties. 

The  Supreme  Court  held  that  it  did,  but  this  court  decided 
otherwise,  and  in  so  deciding  Judge  Oboveb  pointed  out  the 
distinction  between  contracts  between  individuals  and  con- 
tracts of  the  class  under  consideration,  as  follows :  ^^  In  the 
former  no  alteration  can  be  made  without  the  assent  of  both 
parties.  In  the  latter  the  legislature  have  power  at  any  and 
all  times  to  change  the  duties  of  officers,  and  the  continued 
existence  of  this  power  is  known  to  the  officer  and  his  sureties, 
and  the  officer  accepts  the  office  and  the  sureties  execute  the 
bond  with  this  knowledge.  It  is,  I  think,  the  same  in  effect 
as  though  the  power  was  recited  in  the  bond.  *  *  *  It  is 
not  true  that  one  taking  an  oath  to  discharge  the  duties  of  an 
office  simply  swears  to  discharge  them  as  then  prescribed  by 
law,  but  that  he  swears  to  discharge  them  as  they  may  from 
time  to  time  be  fixed  by  the  law-making  power.  So  an  official 
bond  conditioned  for  the  discharge  of  the  duties  of  the  office 
should  in  like  manner  be  understood  not  as  restricted  to  duties 
as  then  prescribed  by  law,  but  as  embracing  the  duties  of  the 
office  as  from  time  to  time  fixed  and  regulated  by  the  legislature." 

In  People  v.  Pennock  (60  N.  Y.  426),  which  was  an  action 
on  the  official  bond  of  a  supervisor,  it  was  said  by  Judge  Allen 
that  '^  the  condition  of  the  bond  must  be  construed  and  the 
liability  of  the  sureties  limited  in  reference  to  the  statutes 
making  the  supervisor  a  custodian  of  public  money.  These 
statutes  make  a  part  of  the  contract  of  the  surety." 

The  principle  decided  in  People  v.  Vilas  (stipra),  is 
SioKELs  —Vol.  LXXI.    46 
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broader  than  is  necessary  to  be  applied  to  the  sureties  in  this 
case.  Here  there  was  no  change  made  subsequent  to  the 
execution  of  the  bond  in  the  duties  of  the  collector,  and  the 
power  to  renew  the  bond  or  to  issue  a  new  warrant  for 
uncollected  taxes  was,  by  the  express  terms  of  the  charter, 
given  to  the  board  of  trustees.  The  sureties  must  be  deemed 
to  have  executed  the  bond  with  knowledge  of  and  to  have 
contracted  with  reference  to  this  provision  of  the  charter. 

If  the  warrant  had  been  returned  and  a  new  one  issued,  it 
could  hardly  be  seriously  claimed  that  the  faithful  perform- 
ance of  the  collector's  duty,  under  the  new  warrant,  would 
not  have  been  strictly  within  the  condition  of  the  bond,  yet 
the  duty  under  the  extended  warrant  differs  in  no  respect 
from  those  under  a  new  warrant,  and  the  power  of  the  trustees 
is  the  same  as  to  each. 

Bonds  of  this  character  must  be  construed  in  such  way  as 
to  secure  the  fidelity  of  the  ofiicer  under  the  law,  and  regula- 
tions as  to  the  time  within  which  the  taxes  shall  be  collected 
and  the  warrant  returned,  are  mere  directions  to  the  Collector 
as  to  the  manner  of  performing  the  duties  of  his  oflSce,  and 
are  not  essential  parts  of  the  contract  with  the  surety.  (  U.  S. 
V.  Boyd,  15  Pet.  187 ;  State  v.  Carleton,  1  Gill.  249 ;  Commoiv- 
wealth  V.  Hohnes,  25  Grattan,  771 ;  U.  S.  v.  Vamandty 
11  Wheat.  184.) 

The  final  objection  is  based  upon  the  alleged  invalidity  of 
the  tax  levy.  We  do  not  deem  it  necessary  to  determine 
whether  the  tax  was  legally  levied  or  not.  Assuming  it  to  be 
open  to  the  objection  which  the  defendants  made  to  it,  that 
fact  affords  no  justification  to  the  collector  in  refusing  to  make 
his  return  of  the  warrant  in  the  manner  required  by  the 
charter. 

While  a  tax  collector  may  decline  to  proceed  in  the  collec- 
tion of  a  tax  illegally  levied,  as  any  person  may  refuse  to 
recognize  any  illegal  authority,  or  to  obey  an  unconstitutional 
law,  he  may  do  so  only  for  his  own  protection.  Having  col- 
lected  a  tax,  he  cannot  then  question  the  right  of  the  proper 
authority  to  receive  it,  but  must   pay  it  over.     {CPNeal  v. 
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School  Cornrs.j  27  Md.  227 ;  Commonwealth  v.  Philadelphia^ 
27  Perm.  497 ;  Waters  v.  State,  1  Gill,  302 ;  Smyth  v.  Tit- 
comb,  31  Me.  272 ;  People  v.  Brown,  55  N.  Y.  180.) 

So  he  is  likewise  bound,  at  the  expiration  of  his  warrant, 
to  return  it  to  the  proper  authority  as  required  by  law.  To 
do  otherwise  is  a  clear  violation  of  his  official  duty.  He  can 
constitute  himself  a  judge  of  the  validity  of  the  tax  for  his 
own  protection  only.  The  tax-roll  is  the  property  of  the 
village  and  the  collector  is  its  agent. 

The  village  is  entitled  to  assume  that  the  tax  is  vahd,  and 
to  proceed  to  enforce  its  collection  until  a  competent  tribunal 
decides  otherwise,  and  it  Would  be  a  remarkable  doctrine  that 
would  permit  a  collector  to  interpose  himself  as  an  obstacle 
to  the  collection  of  the  taxes,  and  would  justify  him  in  refus- 
ing to  return  the  tax-roll  to  the  trustees. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


EucER  J.  Albert,  Respondent,  v,  Elnathan   Sweet,  Jr., 
et  al..  Appellants. 

Defendants  were  contractors  engaged  in  the  construction  of  a  section  of  the 
road  of  the  N.  Y.,  W.  8.  &  B.  R.  R.  Co.  They  were  in  the  habit  of 
making  up  a  construction  train  at  a  point  where  said  road  crossed  at  grade 
the  tracks  of  the  A.  &  8.  R.  R.  Co.,  and  had  authority  from  the  lessee 
of  the  latter  road  to  cross  it.  In  making  up  such  a  train  the  rear  car, 
which  was  not  coupled  to  the  one  preceding  .it,  was  backed  so  that  the 
rear  end  projected  over  the  track  of  the  A.  &  8.  road,  and  was  left  in 
that  position  when  the  train  moved  forward.  A  freight  train,  drawn  by 
an  engine  in  charge  of  plaintiff,  came  in  collision  with  said  car  before 
defendant's  employes,  after  the  engine  came  in  sight,  could  remove  the 
car  from  the  track.  Plaintiff,  in  apprehension  of  damage  from  the  col- 
lision, jumped  from  his  engine  and  was  injured.  In  an  action  to  recover 
damages  it  appeared,  and  was  found,  that  the  freight  train  was  running 
on  special  orders  that  morning,  about  sixteen  minutes  ahead  of  schedule 
time,  of  which  change  defendants  had  no  notice;  that  if  it  had  been  run- 
ning according  to  the  time  table  with  which  defendants  had  been  furnished, 
and  which  had  been  for  six  months  prior  to  the  accident  observed  in 
running  the  train,  the  collision  would  not  have  occurred,  as  the  projecting 
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car  would  have  been  removed.  Held,  that  a  refusal  to  nonsuit  was  no 
error;  that  although  the  fact  that  defendants  were  not  notified  of  the 
change  of  time  in  running  the  freight  train  would  have  had  an  essen- 
tial bearing  upon  the  question  of  negligence,  if  the  collision  had 
occurred  while  they  were  making  a  legitimate  use  of  the  crossing,  it 
had  no  bearing  here,  as  they  had  no  occasion  to  cross  the  track  at  the 
time,  and  the  situation  producing  the  injury  was  caused  by  the  want  of 
care  of  their  employes. 

The  referee  found  that  when  defendants'  employes  saw  the  freight  train 
approaching  one  of  them  ran  towards  it,  hallooing  and  swinging  his  hat 
for  the  distance  of  two  hundred  yards  from  the  crossing  where  he  was 
first  seen  by  plaintiff,  who  made  no  effort  to  stop  the  train  until 
within  two  hundred  and  fifty  feet  from  the  crossing;  he,  however,  also 
found,  from  evidence  justifying  it ,  that  when  plaintiff  first  saw  the  man 
sent  out  to  signal  him  he,  for  the  first  time,  saw  the  obstruction,  and 
that  he  then  blew  the  whistle  for  application  of  the  brakes,  reversed  his 
engine  and  endeavored  to  stop.  His  train  was  moving  at  the  rate  of 
about  fifteen  miles  an  hour.  Bield,  that  the  fair  meaning  of  the  finduigs 
was  that  he  promptly  applied  the  means  at  his  command  to  stop  the 
train;  that  the  findings  were  not  inconsistent,  and  that  it  could  not,  as 
matter  of  law,  be  held  that  plaintiff  was  guilty  of  contributory  negli- 
gence; but  that  the  question  was  one  of  fact. 

Plaintiff,  as  a  witness  in  his  own  behalf,  and  the  conductor  of  the  train, 
were  permitted  to  testify,  under  objection  and  exception,  that  there  was 
no  requirement  to  stop  at  N.  S.,  the  station  where  the  accident  happened, 
that  morning.  Hdd,  no  error;  that  as  the  special  order  upon  which  the 
train  was  run  did  not  permit  them  to  observe  the  schedule  time  of  reach- 
ing and  leaving  stations,  the  time  table  was,  in  that  respect,  superseded 
by  the  order,  and  the  witnesses'  relation  to  the  business  enabled  them  to 
give  a  construction  to  such  order. 

(Argued  October  8,  1889;  decided  October  22,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  December  Term,  1886,  which  affirmed  a  judgment 
iu  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  to  plaintiff  alleged  to  have  been  caused  by  defendants' 
negligence. 

The  material  facts  are  stated  in  the  opinion. 

EdxoardWhishw  Paige  for  appellants.  Upon  the  facts 
found  by  the  referee  the  plaintiff  was  guilty  of  contributory 


1889.]  Albert  v.  Sweet  el  al.  365 

Opinion  of  the  Court,  per  Bradley,  J. 

negligence,  as  matter  of  law,  as  he  did  not  attempt  to  stop  as 
so6h  as  he  saw  the  man  signaling  him.  {Schwier  v.  N,  Y. 
a  <&  H,  R.  R.  R.  Co,,  90  X.  T.  558,  561.)  From  the  facts 
found  by  the  referee  the  inference  of  fact  that  plaintiff  was 
guilty  of  contributory  negligence  is  a  necessary  inference. 
(1  Wood's  Ry.  Law,  680,  681 ;  L.  S.  R.  R,  Co.  v.  C  R.  R.  Co., 
30  Ohio  St.  604 ;  In  re  Z.  <&  B.  R.  R.  Co.,  19  Hun,  38,  42.) 
Defendants'  employes  were  not  negligent.  {S  later  y.  Jewett, 
85  K  Y.  71;  2  Wood's  Ey.  Law,  1174-1177,  and  notes; 
2  Kedfield's  Law  of  Ry.  [5th  ed.]  §  197.) 

Afnasa  J.  Parker,  Jr.\  for  respondent.  Where  by  the 
affirmative  action  of  the  defendant  the  plaintiff  is  placed  in 
great  peril  of  his  life,  the  ordinary  rules  of  contributory  negli- 
gence do  not  apply.  {Lo^cerxj  v.  Manhattan  Co,,  99  N".  T. 
158;  Yolhy.  iY.  C  R.  Co.,  75  id.  321;  Dyer  v.  Ene  Co., 
71  id,  228 ;  Twomley  v.  E.  P.  X.  Co.,  69  id.  158;  CuyUr  v. 
Deckery  20  Hun,  174;  Roll  v.  Northern  Co.,  15  id.  496.) 
Where  a  train  runs  out  of  time  without  a  good  excuse,  a 
passenger  who  suffers  damages  may  claim  to  be  reimbursed 
because  the  published  time  table  and  his  ticket  constitute  a 
contract  to  carry  on  time.  {Sears  v.  Eastern  Co.,  14  Allen, 
433,  436;  2  Wood's  Railroad  Law,  132-137,  1174;  Salter  v. 
Utica  Co.,  75  X.  Y.  273.) 

Bradley,  J.  The  plaintiff,  a  locomotive  engineer,  while 
engaged  as  such  in  the  service  of  the  Delaware  &  Hudson 
Canal  Company,  on  the  road  operated  by  it,  and  known  as 
the  Albany  &  Susquehanna  Railroad,  received  a  personal 
injury.  He  charges  that  such  injury  was  occasioned  wholly 
by  the  negligence  of  the  defendants,  and  such  was  the  determ- 
ination of  the  referee.  The  defendants  were  engaged  in  the 
construction  of  a  portion  of  the  New  York,  West  Shore  & 
Buffalo  Railroad,  and  for  some  time  prior  and  up  to  May  14, 
1883,  they  had  been  in  the  habit,  on  the  morning  of  each-  day, 
of  making  up  a  constniction  train  on  the  latter  road  at  New 
Scotland,  at  which  place  there  was  a  grade  crossing  of  the  two 
roads.     The  course  of  the  Albany  &  Susquehanna  Railroad 
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was  easterly  and  westerly,  and  that  of  the  other  northerly  and 
southerly.  On  the  morning  of  that  day  the  defendants'  ser- 
vants were  proceeding  to  make  up  such  a  train  from  cars 
standing  on  a  switch,  and  on  the  main  track  of  the  New  York, 
West  Shore  &  Buffalo  Railroad,  on  the  south  side  of  the 
Albany  &  Susquehanna  Railroad,  at  that  place,  to  go  south, 
and  for  that  purpose  some  cars  were,  by  an  engine,  drawn 
from  the  switch  on  to  the  main  track,  and  then  backed  up  to 
and  against  two  or  three  cars  standing  on  that  track  for  the 
purpose  of  adding  them  to  the  train.  The  force  of  the  contact, 
so  produced,  was  such  as  to  move  the  standing  cars  back  so  as  to 
place  the  end  of  the  rear  one  over  the  track  of  the  Albany 
&  Susquehanna  Railroad  at  the  crossing,  and  when  the  ends 
of  the  two  sections  were  coupled,  and  the  engine  put  in 
motion  to  draw  them  forward,  it  was  observed  that  the  rear 
car  was  not  coupled  to  the  one  that  preceded  it.  And  it 
remained  so  projecting  over  the  track.  Just  then  the  freight 
train,  drawn  by  the  engine  in  charge  of  the  plaintiff,  came 
into  view,  and  was  seen  about  half  a  mile  west  of  the  crossing, 
on  its  way  east  on  the  Albany  &  Susquehanna  Railroad,  and 
came  in  collision  with  it  before  the  defendants'  employes  had 
time  to  remove  the  projecting  car  from  the  track.  The 
plaintiff,  in  apprehension  of  damage,  jumped  from  the  engine 
and  received  the  injuries  complained  of.  The  conclusion  of 
the  referee  was  warranted  that  the  defendants  were  chargeable 
with  negligence,  through  the  act  of  their  servants  in  shoving  the 
rear  car,  uncoupled  as  it  was,  back  over  the  track  of  the  Albany 
&  Susquehanna  Railroad,  and  thus  giving  opportunity  for  tlie 
collision  which  occurred.  The  fault  was  in  failing  to  observe 
that  it  was  not  so  connected  with  the  other  cars  as  to  be  drawn 
out  by  the  engine,  or  in  not  in  some  manner  staying  it  from 
.  going  on  to  the  crossing.  It,  very  likely,  was  supposed  by  the 
persons  making  up  the  train  that  the  cars  were  coupled,  but  that 
behef  was  founded  neither  upon  knowledge  or  examination  to 
ascertain  the  situation  in  that  respect.  But  it  is  urged  that  such 
want  of  care  should  not  charge  the  defendants  with  liability 
as  for  negligence,  because  there  was  no  occasion  to  apprehend 
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the  arrival  of  a  train  before  they  would  be  able  to  remove 
the  car  from  the  crossing.  It  is  true  that  if  the  movement 
and  time  of  arrival  of  the  plaintiffs  train,  had  been  governed 
by  the  time  table,  which  for  the  theu  last  six  months  had 
been  observed  in  running  it,  the  collision  would  not  have 
occurred,  as  the  projecting  car  would  have  been  removed 
several  minutes  before  the  approach  of  the  train  at  that 
station,  and  there  was  no  other  train  due  there  in  the  mean- 
time. The  defendants,  in  the  performance  of  their  work 
of  construction,  had  tlie  right  to  use  the  crossing  for  the 
purpose  of  running  their  engines  and  trains  of  cars  over  it 
upon  the  New  York  West  Shore  &  Buffalo  Railroad,  and  they 
had  been  furnished  with  a  time  card  of  the  other  road.  The 
plaintiffs  train,  at  the  time  in  question,  arrived  there  about  six- 
teen minutes  in  advance  of  the  time  its  arrival  was  permitted 
by  such  schedule  time  and  about  twenty  minutes  before  the 
leaving  time  prescribed  by  it  for  his  train.  It  appears  that  the 
plaintiff  was  permitted  to  disregard  such  schedule  time  in  run- 
ning the  train  that  morning  by  a  special  order,  which  directed 
him  and  the  conductor  to  run  to  Albany  in  advance  of  time. 
This  accounts  for  the  arrival  of  the  train  so  early  that  morning 
at  New  Scotland.  The  defendants  had  not,  nor  had  their 
employes,  been  advised  of  this  special  t)rder.  The  Delaware  & 
Hudson  Canal  Company  had  the  right  to  make  such  special 
order,  and  to  cause  the  train  to.be  run  on  the  time  made  by  it 
that  morning,  although  the  fact  that  the  defendants  were  not 
advised  of  such  order,  may  have  had  an  essential  bearing  upon 
the  question  of  negligence  of  the  defendants,  if  the  collision 
had  occurred  while  they  were  making  a  legitimate  use  of  the 
crossing.  But  that  view  cannot  now  be  claimed  as  they  had 
no  occasion  tlien  to  cross  the  track,  and  the  situation  which 
produced  the  injury  was  caused  by  the  want  of  care  of  the 
defendants'  employes.  It  is,  however,  contended  by  the 
defendants'  counsel,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  not  observing  the  rules  of  his  company 
relating  to  the  running  of  trains,  in  not  approaching  the 
station  with  the  requisite  caution,  and  in  faiUng  to  observe. 
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in  time  to  stop  his  train,  the  signal  which  the  defendants' 
employes  sought  to  give  him  of  the  danger.  The  rules  pro- 
vided that  tlie  speed  of  freight  trains  should  not  exceed 
eighteen  miles  per  hour,  that  the  engineers  should  keep  a 
good  look-out,  and  approach  and  pass  all  stations  cautiously, 
whether  they  were  to  stop  or  not.  The  engineer  did  not 
intend  to  stop  at  this  station.  His  train  was  moving  fifteen 
miles  per  hour.  The  defendants'  employes  used  no  flag  on 
the  occasion,  but  when  they  observed  the  approach  of  the 
train  they  sent  a  man  out  to  signal  the  engineer  to  stop,  and 
he,  for  that  purpose,  ran  towards  the  train  hallooing  and 
swinging  his  hat,  for  the  distance  of  two  hundred  yards  from 
tlie  crossing,  as  the  referee  has  found,  when  he  was  first  seen 
by  the  engineer.  The  referee,  on  defendants'  request,  also 
found  that  the  plaintiff  made  no  effort  to  stop  the  train  until 
within  two  hundred  and  fifty  feet  from  the  crossing.  These  two 
facts,  unqualified  by  any  other  fact  found  within  the  evidence, 
would  present  some  difficulty  in  the  way  of  the  plaintiff's 
recovery.  For  if,  when  two  hundred  yards  from  the  crossing, 
his  attention  was  called  to  the  signal  given  to  stop,  and  he  did 
nothing  to  retard  the  motion  of  the  train  until  within  two 
hundred  and  fifty  feet  of  the  crossing,  it  is  difficult  to  relieve 
him  from  the  imputation  of  contributory  negligence.  So  far 
as  there  was  a  substantial  discrepancy  in  the  facts  as  found 
by  the  referee,  the  defendants  are  entitled  to  the  adoption  of 
the  one  the  more  favorable  to  them.  {Bonndl  v.  Griswold 
89  N.  Y.  122.)  But  the  fact  is  found  by  the  referee,  and 
such  finding  has  the  support  of  evidence,  that  when  the  plaint- 
iff first  saw  tlie  man  sent  out  to  signal  him,  he  then,  for  the 
first,  saw  the  car  projecting  over  the  track,  and  that  he  then 
blew  tlie  whistle  for  application  of  the  brakes,  reversed  his 
engine  and  endeavored  to  stop.  The  important  fact  in  this 
particular  respect  is  not  how  far  distant  from  the  crossing 
his  attention  was  first  called  to  the  signal,  but  whether  he 
promptly  and  diligently  sought  to  stop  the  train  when  he  saw 
the  signal ;  and  we  think  the  fair  meaning  of  the  findings,  as  a 
whole,  is  that  he  promptly  applied  the  means  at  his  conunand 
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to  stop  the  train,  and  that  the  findings  in  that  particular 
respect  are  not  inconsistent.  The  summit  on  which  the  train 
came  in  view  at  the  crossing,  was  three-fourths  of  a  mile  from 
it,  and  between  the  two  points  the  track  of  the  road  was 
straight  The  time  in  question  was  a  bright  dear  morning. 
The  plaintiff  could  see  the  line  of  the  rail  all  the  way  to  the 
crossing.  There  was  no  flag  at  the  latter  place  to  call  his 
attention  to  any  danger  there.  He  testified,  and  the  referee 
found,  that  the  plaintiff  was  in  his  proper  place  on  the  right 
hand  side  of  the  cab  on  his  engine ;  that  he  looked  forward 
along  the  track,  as  he  came  over  the  hill,  and  saw  no  signal 
or  obstruction  on  the  track  until  his  attention  was  called  to  the 
man,  who  was  sent  forward  waving  his  hat.  The  duty 
imposed  upon  the  plaintiff  by  the  rules  of  the  company 
required  him  to  approach  this  station  cautiously,  and  this  duty 
was  rendered  more  imperative  by  the  fact  that  there  was  a 
crossing  near  the  station  over  which  trains  were  liable  to  pass  on 
the  New  York,  West  Shore  &  Buffalo  Railroad,  the  right  to  do 
which,  it  may  be  assumed  was  equal  to  that  on  the  other  road. 
It  cannot,  as  matter  of  law,  be  held  that  the  plaintiff  failed  in 
that  respect  to  perform  his  duty.  There  is  no  specific  finding  on 
that  subject  further  than  has  been  already  referred  to,  but  he 
testifies  that  he  looked  all  the  way  from  the  top  of  the  hill ; 
that  "the  rails  were  bright  and  it  looked  all  clear  away 
above  the  crossing,"  and  that  he  continued  to  look  and  saw 
nothing  out  of  the  way  until  within  two  hundred  and  fifty- 
feet  of  the  crossing.  It  may  be  observed  that  tlie  car  was  a 
flat  one,  that  its  trucks  were  outside  of,  and  the  end  only 
projected  over  the  south  rail  a  short  distance  beyond  and 
inside  of  it.  This  car  may  not,  therefore,  have  been  at  a 
distance  as  conspicuous  an  obstruction  as  a  box  car  would 
have  been,  and  may  not  have  interrupted  the  view  of  the 
tnwik  as  it  would  if  some  of  the  trucks  had  been  between  the 
rails.  The  fact  that  the  brakemen  were  not  at  their  places 
on  the  train,  so  far  as  the  plaintiff  was  so  advised,  was 
some  reason  for  him  to  endeavor  to  keep  the  train  within 
SicKKiii — Vol.  LXXI.     47 
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reasonable  control  in  approaching  the  crossing.  On  that 
subject  the  plaintiff  testified  that  when  he  came  over  the  top 
of  the  grade,  three-fourths  of  a  mile  from  the  crossing,  he 
shut  off  steam  "  so  that  the  train  would  drag  along  over,"  and 
left  it  so  until  he  saw  the  signal  man,  when  he  reversed  and  gave 
steam  in  support  of  the  reverse  motion.  From  the  summit  it 
was  descending  grade  at  the  rate  of  thirty-five  feet  to  the  mile 
until  within  about  four  hundred  feet  of  the  crossing,  when  the 
ascending  grade  was  about  the  same.  Upon  the  evidence  the 
question  of  contributory  negligence  of  the  plaintiff  was  clearly 
one  of  fact  for  the  referee  to  determine.  The  distance  within 
which  the  train  could  at  that  time  and  place  have  been  stopped, 
was  a  subject  not  very  definitely  established  by  the  evidence. 
There  was  not  much  time  occupied  in  running  from  the  sum- 
mit to  the  crossing.  At  the  rate  of  fifteen  miles  per  hour  the 
train  would  move  a  half  a  mile  in  two  minutes,  and  six  hun- 
dred feet  in  less  than  a  half  of  one  minute.  The  finding  of 
the  referee  that  the  plaintiff  was  not  guilty  of  contributory 
negligence  is  not,  we  think,  inconsistent  with  the  specific 
findings  as  a  whole,  and  must,  for  the  purpose  of  this  review^,  be 
deemed  conclusive.  "  Was  there  any  requirement  to  stop  at 
New  Scotland  that  a.  m.  ? "  was  a  question  put  to  the  plaintiff 
and  to  the  conductor  of  the  train  and  answered  by  them, 
respectively,  in  the  negative.  And  the  referee  found  that  there 
was  no  requirement  to  stop  the  train  there  that  morning.  The 
defendants'  counsel  contends  that  his  exception  to  the  reception 
of  that  evidence  was  well  taken.  The  importance  of  that  evi- 
dence has  relation  only  to  the  question  of  negligence  of  the 
plaintiff.  If  he  W8s  required  by  the  rules  of  his  company  to 
stop  this  train  at  the  station,  his  failure  to  perform  his  duty  in 
that  respect  was  properly  the  subject  for  consideration  upon 
that  question.  The  effect  of  the  evidence  so  given  was  that 
as  both  the  conductor,  having  charge  of  the  running  of  the 
train,  ajid  the  plaintiff  understood  it,  there  was  no  requirement 
to  stop  the  train  at  that  station.  The  special  order  upon  >vluch 
the  train  was  nm  did  not  enable  them  to  observe  the  schedule 
time  of  reaching  and  leaving  stations.     The  time  table,  there- 
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fore,  in  that  respect  was  overcome  or  superseded  by  it. 
This  conductor  and  engineer  had  for  considerable  time  been 
in  the  service  of  the  company.  And  their  relation  to  the  business 
of  running  the  train,  in  view  of  tlie  presumption  of  their 
knowledge  of  its  practice  in  that  respect,  would  seem  to  qualify 
and  enable  them  to  give  a  construction  to  the  order  and  the 
effect  of  it  as  a  direction  to  them,  by  stating  whether  or  not  in 
running  upon  it  they  were  required  to  stop  at  the  station^  It 
may  be  said  that  this  train  was  run  by  the  special  order,  and 
that  the  time  table  was  inoperative  for  the  purpose  of  running 
it  from  Quaker  street,  where  the  order  was  received,  to  Albany ; 
and  it  may  be  assumed  that  the  conductor  and  engineer  were 
able  to  state  its  effect  in  that  respect.  This  was  fairly  involved 
in  the  inquiry,  and  although  it  may  have  been  more  direct  and 
specific  in  \ts  call  for  the  fact,  the  criticism  of  the  question  and 
answer,  is  more  formal  than  substantial.  None  of  the  exceptions 
seem  to  have  been  well  taken 

The  judgment  should  be  affirmed. 

All  concur. 


Judgment  affirmed. 


Abraham  •  Sanger,    Jr.,    et    al..    Appellants,   v.    Leandeb 
Watebbury   et  al.,  Respondents. 

Where  goods  sold  are  clearly  identified,  and  there  remains  nothing  to  be 
done  except  to  weigh  them  to  asc^ertain  the  purchafp-price,  the  title 


In  an  action  to  recover  from  the  defendants  the  possession  of  two  hundred 
and  thirty-eight  bags  of  coffee  it  appeared  that  plaintiffs  sold  the  coffee, 
which  was  then  in  store  with  other  bags,  to  H.  &  Co.  on  credit.  The 
bags  sold  were  identified  by  numbers  and  marks  thereon,  but  were  not 
weighed.  This  was  necessary  in  order  to  ascertain  the  piirchase-prico. 
Defendants  W.  &  F.  made  a  loan  to  the  purchasers  upon  security  of 
the  coffee  which  was  transferred  to  them.  The  coffee  had  not  been 
removed  from  the  warehouse.  Held,  that  the  title  passed  on  the  sale  to 
H.  &  Co.;  and  so,  that  the  action  was  not  maintainable. 

(Argued  October  8.  1889;  decided  October  22,  1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  second  judicial  department,  entered  upon  an  order 
made  December  14, 1886,  wliich  affirmed  a  judgment  in  favor 
of  the  defendants,  entered  upon  a  verdict  directed  by  the  court. 

Tliie  was  an  action  of  replevin,  brought  to  recover  the  pos- 
session of  two  liundred  and  thirty-eight  bags  of  coffee,  identi- 
fied and  described  in  the  complaint  as  follows : 

"  89  bags,  marked  No.  6,  II.  L.  B.  &  Co.,  D.  B.  &  Co. 
32  bags,  marked  No.  8,  II.  L.  B.  &  Co.,  D.  B.  &  Co. 
14  bags,  marked  No.  10,  II.  L.  B.  &  Co.,  D.  B.  &  Co. 
29  bags,  marked  No.  12,  H.  L.  B.  &  Co.,  D.  B.  &  Co. 
68  bags,  marked  No.  14,  H.  L.  B.  &  Co.,  D,  B.  &  Co. 
6  bags,  marked  No.  16,  II.  L.  B.  &  Co.,  D.  B.  &  Co." 

Tlie  complaint  alleged,  and  tlie  answer  admitted,  "  that  on  or 
about  the  22d  day  of  July,  1885,  the  said  good^  *  *  * 
were  sold  by  the  plaintiffs  to  the  defendants  John  K.  Huston 
and  James  E.  Huston,  *  *  *  on  the  credit  of  sixty  days 
for  one-half,  thereof,  and  of  ninety  days  for  the  balance 
thereof."  It  appeared  that  the  plaintiffs  on  the  6th  day  of 
July,  1885,  purchased  of  Boulton,  Bliss  &  Dallett  605  bags 
of  coffee,  then  stored  with  E.  B.  Bartlett  ife  Co.  On  the 
twenty-second  day  of  July  the  plaintiffs  sold  the  two  hundred 
and  thirty-eight  bags  of  coffee  hereinbefore  referred  to,  to 
J.  K.  Huston  &  Co.,  of  Philadelphia.  That  firm,  on  the  24th 
day  of  July,  upon  the  security  of  the  coffee  thus  purchased, 
borrowed  from  the  defendants  Waterbury  &  Force  $2,300, 
and  then  transferred  the  coffee  to  them.  On  July  twenty- 
seventh  following,  said  firm  failed,  making  a  general  assign- 
ment. On  the  next  day  the  plaintiffs  commenced  this  action, 
by  means  of  which  the  coffee  was  taken  from  the  possession 
of  Waterbury  &  Force.  The  coffee  then  was,  as  it  had  been 
from  the  time  of  the  purchase  by  the  plaintiffs,  actually 
deposited  in  the  warehouse  of  E.  B.  Bartlett  &  Co.,  and  had 
not,  as  yet,  been  weighed. 

William  W,  Goodrich^  for  appellants.  Neither  the  possession 
nor  the   title  ever  passed  under  the  order,  because  there 
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remained  something  to  be  done  by  the  sellers,  (if^m  v. 
Ttipper,  52  N.  Y.  553;  Jayce  v.  Adwms,  4  Seld.  297; 
McDonald  v.  Hewitt^  15  Johns.  349 ;  CJiapman  v.  Kent^ 
3  Duer,  224 ;  Bacon  v.  Oilman^  57  N.  Y.  656 ;  Downer  v. 
Thompson^  2  Hill,  137 ;  Rapdyea  v.  Maclde^  6  Cow.  250 ; 
Benjamin  on  Sales,  §  174;  Marsh  v.  Rouse^  44  N.  Y.  647; 
Crofoot  V.  Bennett^  2  Comst.  260;  Barnard  v.  'CampbeU^ 
55  N.  Y.  456;  65  Barb.  286.)  This  is  not  a  case  for  the 
application  of  the  rule  that  where  one  of  two  innocent  parties 
must  suffer,  the  loss  must  fall  upon  the  one  who  has  permitted 
a  state  of  facts  to  arise  which  caused  the  loss.  {Brown  v. 
WtUiamson,  15  N.  Y.  354.) 

Edward  M.  Shepard  for  respondents.  Plaintiff's  delivery 
of  possession  is  conclusively  shown  by  the  present  action  itself. 
( Wheeler  v.  Allen,  51  N.  Y.  37.)  Where  the  seller  gives 
credit  he  waives  any  lien  upon  the  goods  for  the  purchase- 
price.  The  sale  being  unqualified,  absolutely  vested  the  title 
and  property  in  the  purchasers ;  and  no  delivery  whatever  was 
necessary.  (Chitty  on  Contracts  [11th  Am.  ed.]  518;  Terry 
V.  Wheeler,  25  N.  Y.  525;  Olyphant  v.  Baker,  5  Denio,  382; 
Benjamin  on  Sales,  §§  313-317 ;  Dixon  v.  Yates,  5  B.  &  A. 
313, 340.)  If  the  seller  ever  gave  direction  as  to  the  weighing, 
it  was  a  direction  given  by  him  after  the  sale  was  consummated, 
and  in  no  sense  as  part  of  it.  {Dennis  v.  Alexander,  3  Barr, 
60;  Foster  v.  Ropes,  111  Mass.  10;  Sager  v.  Blain,  44  N.  Y. 
445;  Arnold  v.  Delano,  4  Cush.  33;  Crofoot  v.  Bennett^ 
2  N.  Y.  258;  Hyde  v.  Lathrop,  2  Abb.  Ct.  App.  Dec.  436; 
Burrows  v.  WhitaTcer,  71  N.  Y.  291  ;  Riddle  v.  Varnum^ 
20  Pick.  280 ;  Adaim  Co.  v.  Se7iter,  26  Mich.  '73  ;  Groat  v. 
Oile,  51  N.  Y.  437.) 

Parker,  J.  The  apjieUant  contends  that  the  title  to  the 
coffee  in  controversy  did  not  pass  to  J.  K.  Huston  &  Co.,  and 
that,  therefore,  the  transfer  to  Waterbury  &  Force  did  not 
vest  in  them  the  title  or  the  jwssession.  The  sale  is  admitted. 
But  as  the  coffee  had  to  be  weighed  in  order  to  ascertain 
the  amount  to  be  paid  to  plaintiffs,  it  is  insisted  that  the 
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title  remained  in  the  plaintiffs.  In  aid  of  this  contention  is 
invoked  the  rule  tliat  where  something  remains  to  be  done 
by  the  seller  to  ascertain  the  identity,  quantity  or  quality  of 
the  article  sold,  or  to  put  it  in  the  condition  which  the  contract 
requires,  the  title  remains  in  the  vendor  until  the  condition  be 
complied  with.  The  appellant  cites  a  number  of  authorities 
which  he  urges  so  apply  this  nile  as  to  make  it  applicable  to  the 
case  here  presented.  It  is  said  in  Groat  et  al,  v.  Gile  (51  N.Y. 
451),  that  "  this  rule  has  reference  to  a  sale,  not  of  specific 
property  clearly  ascertained,  but  of  such  as  is  to  be  separated 
from  a  larger  quantity,  and  is  necessary  to  be  identified  before 
it  is  susceptible  of  delivery.  The  rule  or  principle  does  not 
apply  where  the  number  of  the  particular  articles  sold  is  to 
be  ascertained  for  the  sole  purpose  of  determining  the  total 
value  thereof  at  certain  specified  rates  or  a  designated  fixed 
price."  This  distinction  is  recognized  and  enforced  in  Crofooi 
v.  Bennett  (2  N.  Y.  258 ;  Jiimherlf/  v.  Patchin,  (19  N.  Y. 
330 ;  Bradley  v.  Wh^^eler  (44  id.  495).  In  Crofoot  v.  BenneU 
{siipra\  the  court  say  :  "  If  the  goods  sold  are  clearly  identi- 
fied, then,  although  it  may  be  necessary  to  number,  weigh  or 
measure  them,  in  order  to  ascertain  what  would  be  the  price 
of  the  whole  at  a  rate  agreed  upon  between  the  parties,  the 
title  will  pass."  This  expression  of  the  court  is  cited  with 
approval  in  Burrows  y.  Whitaker  (71  N.  Y.  291),  in  which 
case,  after  a  full  discussion  of  the  authorities,  the  court 
approved  the  rule  as  laid  down  in  Groat  v.  GH^  (supra). 

Now,  applying  that  rule  to  the  facts  in  this  case,  nothing 
remained  to  be  done  in  order  to  indentify  the  goods  sold, 
because  while  out  of  a  larger  lot  two  hundred  and  thirty-eight 
bags  of  coffee  were  disposed  of,  nevertheless,  as  appears  from 
the  complaint  and  the  testimony  adduced,  the  bags  were  so 
marked  that  there  was  no  difficulty  about  indentifying  the 
particular  bags  sold.  There  remained,  therefore,  nothing  to 
be  done  except  to  weigh  the  coffee  for  the  purpose  of  ascer- 
taining the  purchase-price.  For  whether  the  two  hundred 
and  thirty-eight  bags  of  coffee  should  prove  to  weigh  more 
or  less  than  the  parrties  anticipated  was  not  of  any  consequence. 
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Whatever  should  prove  to  be  for  that  number  of  pounds, 
J.  K.  Huston  &  Co.  had  agreed  to  pay. 

This  case,  therefore,  does  not  come  within  the  rule  con- 
tended for  by  the  appellant,  but  instead  is  governed  by  the 
principle  enunciated  in  Groat  v.  (rile. 

Having  reached  the  conclusion  that  the  title  and  the  pos- 
session passed  to  J.  K.  Huston  &  Co.,  it  becomes  unnecessary 
to  consider  any  of  the  other  questions  discussed,  for  the 
plaintiff  is  without  title  upon  which  to  found  the  right  to 
maintain  an  action. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Kate  Fkbnby,  Respondent,  v.  The  Long  Island  Railroad 
Company,  Appellant. 

Where  a  railroad  corporation  has,  in  compliance  with  an  ordinance  law- 
fully enacted  by  a  municipal  corporation,  placed  safety-gates  at  a  street 
crossing,  it  is  its  duty  to  exercise  due  care  in  operating  them  so  as  to 
protect  travelers  on  the  highway,  not  only  from  the  danger  of  being  run 
over  by  the  cars,  but  against  injury  from  the  gates  themselves. 

If,  on  reaching  the  crossing,  a  traveler  finds  the  gates  raised  and  motionless, 
he  is  at  liberty  to  go  on;  and  if  it  becomes  necessary  to  lower  the  gates 
while  he  is  passing  between  them,  it  should  be  done  with  due  regard  to 
his  safety. 

Plaintiff  was  walking  along  a  street  which  crossed,  at  grade,  the  tracks  of 
defendant's  road,  in  the  city  of  B.  In  compliance  with  an  ordinance  of 
the  common  council,  authorized  by  statute,  defendant  had  erected  safety- 
gates  on  each  side  of  its  tracks  at  said  crossing.  It  was  raining  hard  and 
plaintiff  had  an  umbrella  up.  As  she  approached  the  crossing  she  looked 
and  saw  that  the  gates  were  up  and  stationary.  She  passed  the  first  gate, 
crossed  the  tracks,  and  as  she  was  passing  under  the  second  gate,  it 
was  lowered  by  the  gateman  more  rapidly  than  usual,  and  struck  and 
injured  her.  In  an  action  to  recover  damages,  wherein  these  facts 
appeared,  hdd,  that  the  evidence  authorized  the  jury  in  finding  that 
defendant  omitted  to  observe  that  degree  of  care  required  of  it,  and 
that  owing  to  the  omission  plaintiff  was  injured;  that  the  omission  on 
her  part  to  look  when  passing  under  the  second  gate  to  see  whether  it 
was  coming  down  was  not,  as  matter  of  law,  negligence;  but  that  it  was 
a  question  of  fact  for  the  jury. 
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A  witness,  called  for  the  defendant,  testified  that  he  was  a  pmcticing 
physician,  and  that  plaintiff,  the  day  after  the  accident,  called  upon 
and  consulted  him.  He  was  then  asked  if  he  conversed  with  plaintiif 
about  her  injuries  and  if  he  made  an  examination  of  her.  This  was 
objected  to  and  excluded,  as  calling  for  a  privileged  communication. 
Held,  no  error. 

It  appeared  that,  at  the  time  of  the  trial,  plaintiff  was  still  suffering  from 
the  effects  of  the  accident,  and  that  some  time  would  be  required  to  effect 
a  cure.  The  nature  and  extent  of  the  medical  services  were  also  proved, 
but  no  evidence  was  given  as  to  the  value  thereof.  The  court  charged 
that  the  measure  of  damages  was  compensation  for  the  injuries  received 
by  plaintiff,  including  "  the  expenses  of  her  recovery  as  regards  the  past 
and  future."    Hdd,  no  error. 

In  such  cases,  where  evidence  has  been  given  tending  to  show  that  the 
person  injured  will  probably  experience  further  pain,  or  will  require 
further  medical  attendance  as  the  result  of  the  injury,  the  jury,  in  assess- 
ing damages,  may  take  into  account  the  pain  that  nuiy  be  reasonably 
expected  and  the  expense  of  the  medical  attention  needed  in  the  future. 

(Submitted  October  11,  1889;  decided  October  22,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14, 1886,  which  affirmed  a  judgment  in  favor 
of  plaintifF,  entered  upon  a  verdict,  and  aflSrmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

Edward  E.  Sprague  for  appellant.  Defendant  was  entitled 
to  show  that  plaintifF  conversed  with  and  was  examined  by 
Dr.  Terhune.  {People  v.  Schuyler,  106  N.  Y.  304  ;  Edhig- 
ton  V.  jEt/iia  Life  Ins,  Co.,  77  id.  569.)  The  questions  did  not 
call  for  the  disclosure  of  any  information.  Their  object  was 
to  show  that  a  conversation  was  had  and  an  examination  made. 
This  was  proper.  {Bahcoch  v.  People,  15  Hun,  347.)  The 
court  erred  in  charging  the  jury  that  plaintiflF  was  entitled  to 
recover  for  expense  of  recovery.  ( Vertz  v.  Singer  Co., 
35  Ilun,  116.)  Where  the  loss  is  pecuniary,  and  is  present 
and  actual,  and  can  be  measured,  but  no  evidence  is  given 
showing  its  extent,  or  from  which  it  can  be  inferred,  the  jury 
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can  award  nominal  damages  only.  {Leeds  v.  Q.  L.  Co.y 
90  K  T.  29 ;  Staal  v.  G.  JS.  &  JST.  R.  R.  Co,,  107  id.  625: 
Orawfiyrd  v.  D.,  L.  cfe  W.  R.  R.  Co.,  23  J.  &  S.  255 ;  Mosher 
V.  Rv^eU,  44  Hun,  15 ;  Strohm  v.  iT.  T.,  Z.  K  cfe  W.  R.  R. 
Co.,  96  N.  T.  305 ;  Dawson  v.  City  of  Trcnj,  49  Hun,  332.) 

Charles  J,  PaUevHoii  for  respondent.  The  practice  at  the 
crossing  was  not  to  lower  the  gates  while  anyone  was  within 
the  track  inclosnre.  This,  under  the  gateman's  evidence,  was 
defendant's  duty,  and  plaintiff  had  a  right  to  assume  they 
would  not  be  negligent.  {Newson  v.  iT.  Y.  C.  R.  R.  Co., 
29  N.  Y.  383.)  Whether  an  injury  is  curable,  and  in  what 
time  a  cure  may  be  effected,  are  proper  subjects  for  medical 
opinion.  {Matteson  v.  K  Y.  C  R.  R.  Co.,  35  N.  T.  487.) 
The  day  after  the  injury  plaintiff  having  consulted  Dr.  Ter- 
hune,  his  conversations  witli  and  examinations  of  her  had  in 
that  consultation  were  privileged  communications.  (Code, 
§834;  Reiiikan  v.  Benin,  103  N.  Y^  573.)  Plaintiff  had 
not  waived  her  privilege  to  exclude  Dr.  Terhune  by  calling 
her  other  physician.  {Hope  v.  T.  <&  L.  R.  R.  Co.,  40  Hun, 
438;  lluN.  Y.  643.) 

Yann,  J.  A  public  street  in  the  city  of  Brooklyn,  known 
as  Utica  avenue,  crosses  at  grade  the  tracks  of  a  steam  railroad 
operated  by  the  defendant  in  Atlantic  avenue,  another  public 
street  of  said  city.  At  the  point  of  intersection  there  are  safety- 
gates  erected  and  operated  by  the  defendant,  pursuant  to  an 
ordinance  of  the  city  l)a8ed  upon  an  act  of  the  legislature, 
authorizing  the  common  council  to  prescribe  regulations  with 
regard  to  the  public  safety.  The  gates  on  both  sides  of  the 
track  are  raised  and  lowered  at  the  same  time  and  by  the 
same  movement  of  a  crank  turned  by  the  gatemau.  On 
the  8th  of  November,  1885,  at  half  past  seven  in  the  evening, 
the  plaintiff  was  walking  southerly  on  Utica  avenue,  and  as  it 
was  raining  hard  had  raised  her  umbrella.  As  she  approached 
said  crossing  the  gates  were  up  and  stationary,  but  after  she 
had  passed  under  the  north  gate  the  gateman  lowered  the 
SiCKELS — ^VoL.  LXXI.     48 
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gates  more  rapidly  than  usual,  and  as  she  was  passing  under 
the  south  gate  it  fell  upon  her  head  and  injured  her.  As  she 
passed  over  the  track  slie  did  not  look  to  see  whether  the 
second  gate  was  coming  down  or  not  A  train  was  in  sight, 
but  it  had  not  reached  the  station  above. 

Although  the  gatenian  wds  sworn,  it  did  not  appear  that 
any  warning  or  signal  was  given  that  the  gates  were  being 
lowered,  or  that  there  was  any  lantern  or  other  device  to 
attract  attention  to  them.  He  testified,  however,  that  he 
kept  his  eyes  upon  the  gates,  as  they  were  coming  down,  so  as 
to  avoid  hitting  anyone,  and  that  is  was  his  duty  to  do  so,  but 
that  he  did  not  see  the  plaintiflf. 

The  evidence  warranted  the  jury  in  finding  that  the 
defendant  omitted  to  observe  that  degee  of  care  required  by 
the  circumstances,  and  that  owing  to  such  omission  the 
plaintifF  was  injured.  It  was  the  duty  of  the  defendant  to 
use  due  care  in  operating  the  gates  so  as  to  protect  persona 
traveling  upon  tlie  public  highway,  not  only  from  being  run 
over  by  the  cars,  but  al^o  against  injury  from  the  gates  them- 
selves. If  on  reaching  a  crossing  protected  by  safety-gates 
a  person  finds  thein  raised  and  motionless,  he  is  at  liberty  to 
go  on,  and  if  it  becomes  necessary  to  lower  the  gates  while 
he  is  passing  between  them,  it  should  be  done  with  all  the 
care  demanded  by  the  peculiar  situation  and  with  due  regard 
to  the  safety  of  human  life. 

The  trial  court,  therefore,  properly  charged  the  jury  that  if 
the  gateman,  by  the  exercise  of  due  care  on  the  occasion  of 
this  accident,  could  have  operated  the  gates  without  injury 
to  the  plaintiif,  he  was  bound  to  do  so,  and  that  negligence  on 
his  part  in  this  regard  was  the  negHgence  of  the  defendant. 
The  defendant  claimed  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  in  instnicting  the  jury  upon  this 
subjec^t  the  trial  judge  said  :  '"  There  is  a  duty  also  resting  upon 
the  plaintiff.  She  is  on  the  highway,  but  crossing  a  dangerous 
place.  She  is  bound  to  look  not  only  to  prevent  injury  from 
the  trains,  but  also  from  these  gates.  If,  by  proper  precaution 
on  her  own   part,  she   could   have   avoided  injury,  she  was 
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bound  to  observe  it.  If  she  did  not  she  cannot  recover."  At 
the  request  of  appellant's  counsel  he  further  charged  that 
"  the  plaintiff  was  bound  to  exercise  due  caution  to  ascertain 
whether  a  train  was  approaching  in  order  to  inform  herself  as 
to  whether  the  gate  was  likely  to  be  put  down  while  she  was 
in  the  act  of  crossing  the  track."  When  asked  to  charge 
**  tnat  she  was  bound  in  law  to  look  before  passing  under  the 
second  gate  to  see  whether  it  was  coming  down,"  he  said, 
"  I  will  leave  it  to  the  jury  to  say  whether,  under  all  the  cir- 
cumstances, she  exercised  ordinary  care."  The  defiendant 
excepted,  whereupon  the  trial  judge  said  to  the  jury  :  "  She 
was  bound  to  exercise  the  care  you  expect  from  an  ordinarily 
careful,  prudent  person  in  going  under  the  first  and  second 
gate.     It  is  for  the  jury  to  say  whether  she  did  it." 

The  degree  of  care  required  of  a  person  approaching  a 
dangerous  place  should  be  proportioned  to  the  degree  of 
danger,  known  or  apparent,  to  be  encountered,  ( Weber  v. 
N,  F.  a  <fe  H.  R.  R.  R.  Co.,  68  N.  Y.  461, 466.)  In  crossing 
the  tracks  of  a  railroad  operated  by  steam,  more  care  is 
required  than  in  crossing  a  railroad  operated  by  horses, 
because  the  cars  upon  the  former  move  more  rapidly  and 
cannot  be  so  readily  stopped  as  those  upon  the  latter.  {Bar- 
ker V.  Savage,  45  N.  Y.  193.)  There  is  still  less  danger  in 
passing  under  safety-gates,  as  they  need  not  be  lowered  rapidly 
and  should  at  all  times  bo  under  the  control  of  the  gateman. 
If  he  does  his  duty  there  is  little  or  no  danger.  The  plaintiff 
had  the  right  to  assume  that  the  gateman  would  not  be  negli- 
gent on  the  occasion  in  question  (Newson  v.  N.  Y.  Central 
B.  R.  Co.^  29  N.  Y.  383),  although  she  was  not,  on  this  account, 
relieved  from  the  necessity  of  exercising  that  degree  of  care 
that  would  have  been  used  by  a  person  of  ordinary  pnidence 
under  the  same  circumstances.  The  law  does  not  measure 
that  degree  of  care,  but  leaves  it  to  the  judgment  of  the  jury 
when  there  is  evidence  upon  the  subject  for  them  to  consider. 
The  plaintiff,  according  to  her  testimony,  exercised  some  care. 
On  reaching  the  gates  she  looked,  and,  seeing  that  it  was  appa- 
rently safe,  went  on.   She  was  traveling  upon  a  public  street,  in 
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the  midst  of  a  populous  city,  on  a  dark,  rainy  night,  with  her 
umbrella  up,  and  was  between  the  gates  before  the  gateman 
began  to  lower  them.  No  warning  was  given.  We  think  that 
it  should  not  be  held,  as  matter  of  law^  according  to  the  form 
of  the  request  not  charged,  that  she  was  bound  to  look  before 
passing  under  the  second  gate  to  see  whether  it  was  coming 
down,  but  that  it  was  a  question  of  fact  for  the  jury  to 
decide,  whether,  under  all  the  circumstances,  she  was  guilty 
of  negligence  which  contributed  to  the  injury  that  she  received. 
{McO<yoenx  v.  N,  F.  C.  cfe  //.  R.  R,  R.  Co,,  67  N.  T.  417; 
Beisiegd  v.  N.  Y.  C,  cfe.  IL  R,  R.  R.  Co.,  34  id.  622 ;  Bern- 
hard  V.  Rensselaer  cfe  Saratoga  R.  R,  Co.,  1  Abb.  Ct.  App. 
Dec.  131 ;  Shearman  &  Eedfield's  Neg.  §§  86,  87.) 

Upon  this  appeal  no  question  relating  to  the  negligence  of 
either  party  has  been  formally  discussed  by  the  appellant, 
but  the  attention  of  its  learned  counsel  was  confined  to  two 
exceptions,  the  first  of  which  was  taken  under  the  following 
circumstances:  A  witness  sworn  for  the  defendant  testified 
that  he  was  a  practicing  physician,  and  that  on  the  day  after 
the  accident  the  plaintiff  chilled  upon  and  consulted  him.  He 
was  then  asked  by  defendant's  counsel  if  he  conversed  with 
her  about  her  injuries,  and  if  he  made  an  examination  of  her. 
The  court  sustained  the  objection  made  in  behalf  of  the 
plaintiff,  that  these  questions  called  for  a  privileged  communi- 
cation. It  is  urged  that  the  objection  was  premature  because 
it  did  not  appear  that  the  information  called  for  was  sudh  as  was 
necessary  to  enable  the  witness  to  act  in  a  professional  capacity. 
The  language  of  the  court  in  Edingto'n  v.  Mutual  Life 
Insurance  Company  (67  N.  Y.  185,  194),  may  be  repeated  in 
answer  to  this  position.  "  The  point  made  that  there  was  no 
evidence  that  the  information  asked  for  was  essential  to  enable 
the  physician  to  prescribe  is  not  well  taken,  as  it  must  be 
assumed  from  the  relationship  existing  that  the  information 
would  not  have  been  imparted  except  for  the  purpose  of 
aiding  the  physician  in  prescribing  for  the  patient.  Aside, 
however,  from  this,  the  statute  in  question  being  remedial, 
should  receive  a  liberal  interpretation,  and  not  be  restricted 
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by  any  technical  rule."  And  in  Orattan  v.  Metroplitan  Life 
Insurance  Company  (80  N.  T.  281,  297),  the  court  said  :  "  Nor 
was  it  necessary  for  the  plaintiff  to  show  in  the  first  instance, 
by  formal  proof,  that  the  information  was  necessary  to  enable 
the  witness  to  prescribe.  Such,  under  the  drcomstances  of 
this  case,  is  the  inevitable  inference." 

The  fact  that  the  plaintiff  consulted  the  physician  on  the 
occasion  to  which  the  inquiries  related,  when  considered  in 
connection  with  the  nature  of  the  questions  themselves,  is 
sufficient,  in  the  absence  of  other  proof,  to  bring  them  within 
the  prohibition  of  the  statute.  (Code  Civ.  Pro.  §  834; 
Renihan  v.  Denain,  103  N.  T.  673.) 

The  other  exception  that  we  are  asked  to  consider  was  taken 
to  the  remark  of  the  conrt  when  charging  the  jury  that  the 
measure  of  damages  was  compensation  for  the  injures  received 
by  the  plaintiff,  including  "  the  expenses  of  her  recovery  as 
regards  the  past  and  future." 

It  appeared  that  the  plaintiff  was  treated  by  her  physician 
four  times  at  her  house  and  fifteen  or  sixteen  times  at  his 
office,  and  that  she  had  not  recovered  at  the  time  of  the  trial, 
but  was  still  suffering  from  the  effects  of  the  accident.  It 
also  appeared  that  some  time  would  be  required  to  effect  a 
cure.  No  proof,  however,  was  given  as  to  the  value  of  the 
doctor's  services,  but  if  there  had  been  it  would  have  been 
advisory  only,  and  the  jury  would  not  have  been  bound  by  it. 
The  judgment  of  an  expert  cannot  be  substituted  for  that  of 
the  jurors.  The  nature  and  extent  of  the  medicial  services 
having  been  proved,  it  was  competent  for  the  jury  to  consider 
the  evidence  in  assessing  the  damages,  and  to  award,  at  least, 
a  nominal  sum  for  professional  treatment.  The  counsel  for 
the  defendant,  in  excepting  to  this  portion  of  the  charge,  said, 
"  there  is  no  proof,"  whereupon  the  trial  judge  remarked,  "  she 
had  the  doctor  fifteen  times,"  and  there  the  subject  was 
dropped.  If  counsel  had  requested  a  specific  instruction  to 
the  jury  that  as  there  was  no  proof  of  the  value  of  the  services, 
only  nominal  damages  could  be  given  on  that  account,  a  differ- 
ent question  would  have  been  presented. 
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It  may  now  be  regarded  as  settled  that  the  jury  in  cases  of 
this  character  may  take  into  account  the  pain  and  sujSering 
that  may  reasonably  be  expected  in  the  future,  provided  evi- 
dence has  been  given  tending  to  show  that  the  person  injured 
will  probably  experience  further  pain  as  a  result  of  the  injury. 
{Filer  v.  N.  F.  C.  R.  H.  Co,,  49  N.  Y.  42 ;  Turner  v.  City 
of  Newhurgh,  109  id.  301,  309 ;  Gt^wold  v.  N.  Y.  C.  cfc  //. 
H.  B.  R.  Co,,  44  Hun,  236;  affirmed,  115  N.  Y.  61.) 

This  is  upon  the  principle  that  adequate  compensation  may 
be  recovered  in  a  single  action  for  all  the  natural  consequences 
of  the  negligent  act.  So,  where  it  is  reasonably  certain  that 
medical  attention  will  be  needed  in  the  future,  the  expense 
thereof  may  be  considered  by  the  jury  in  assessing  the  dam- 
ages, as  it  is  a  direct  and  natural  result  of  the  defendant's 
negligence. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Knickebbogkeb  Ice  Company,  Appellant,  v,  Geoboe  S. 
Shultz  et  al..  Respondents. 

In  1859  plaintiff's  grantor,  then  the  owner  of  uplands  on  the  shore  of  the 
Hudson  rivei,  built  a  wharf  below  high-water  mark,  opposite  to  ita 
adjacent  uplands,  and  in  IS'iS  the  commissioners  of  the  land  office 
granted  him  the  lands  under  water,  in  front  of  the  uplands,  all  of  which 
he  subsequently  conveyed  to  plaintiff.  In  1877  the  said  commissioners 
made  a  grant  *'  for  beneficial  enjoyment*'  to  the  defendants,  who  owned 
the  uplands  adjoining  the  plaintiff's  on  the  south,  of  the  lands  under  water 
opposite  their  uplands.  Since  1859  plaintiff,  or  its  grantor,  had  been  in 
the  habit  of  cutting  ice  in  a  cove  south  of  said  wharf,  and  by  means  of  a 
canal,  usually  cut  in  the  ice  over  tlie  lands  under  water  covertti 
by  the  grant  to  defendants,  had  transported  the  ice  to  said  wharf. 
In  188:3  defendants  commenced  the  construction  of  a  dike  wholly 
upon  the  lands  so  granted  to  them,  which  will  prevent  plaintiff 
from  towing  ice  over  the  same  as  before.  In  an  action  brought  to 
restrain  the  construction  of  this  dike,  held,  that,  under  the  statute 
(chap.  47,  Laws  1786,  as  amended),  the  plaintiff  could  acquire  no  more 
than  the  lands  under  water  in  front  of  its  uplands,  the  lateral  limits  of 
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which  were  perpendicular  to  the  shore;  that  as  the  easement  claimed 
OQ  defendants'  lands  could  not  be  acquired  by  express  grant  it  could 
not  be  acquired  by  prescription:  and  that,  even  assuming  defendants' 
dike  constituted  a  purpresture  or  a  nuisance,  plaintiff  could  not  main- 
tain an  action  for  its  abatement. 

It  AeemB  these  questions  can  only  be  determined  in  an  action  at  the  suit  of 
the  People. 

Reported  below,  41  Hun,  458. 

(Argued  October  11,  1889;  decided  October  29,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  at  the  September  Term,  1886,  which  reversed 
a  judgment  in  favor  of  plaintiff,  and  dismissed  the  complaint 
in  the  action  on  the  merits. 

This  action  was  brought  to  restrain  defendants  from  erect- 
ing a  pier  or  dike  in  front  of  their  uplands  on  the  bank  of  the 
Hudson  river. 

The  plaintiff  and  defendants  are  adjoining  owners  of 
uplands  on  the  west  shore  of  the  Hudson  river.  The  plaint- 
iff's grantor,  in  1859,  built  a  wharf  below  high-water  mark 
and  opposite  to  its  adjacent  uplands.  Upon  this  wharf  was 
erected  an  ice-house  which  was  filled  by  an  elevator  situate  at 
the  extreme  southern  end  of  the  wharf.  The  house  was  filled 
.  with  ice  taken  from  the  cove  or  bay  to  the  south.  In  1873 
the  commissioners  of  the  land  ofiice  granted  the  lands  under 
water  in  front  of  the  uplands  to  plaintiff's  grantor.  Subse- 
quently this  plaintiff  purchased  the  uplands,  together  with 
the  land  under  water  in  front  of  the  uplands  covered  by  the 
grant  referred  to.  The  defendants  are  brick-makers,  owning 
and  occupying  lands  adjoining  the  plaintiff  on  the  south.  In 
1877,  four  years  after  the  grant  to  the  plaintiff,  the  commis- 
sioners of  the  land  office  made  a  grant  to  the  defendant*  of 
the  lands  under  water  opposite  their  premises.  Upon  the 
wharves  and  uplands  owned  and  occupied  by  the  defendants 
there  were  annually  manufactured  between  six  and  seven 
millions  of  brick.  In  order  to  reach  the  market  it  was  neces- 
sary to  transport  the  brick  over  the  flats  or  shoal  waters  to 
the  channel  of  the  river.     All  the  coal,  wood  and  a  portion 
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of  the  sand  used  in  this  business  also  liad  to  be  brought  by 
vessel  over  the  flats  to  defendants'  yards.  The  depth  of 
water  on  these  flats  is  about  five  feet,  and  not  sufficient, 
ordinarily,  for  the  uses  and  puq^oses  of  the  defendants, 
whose  vessels  drew,  on  the  average,  about  nine  feet  of  water. 
In  1888  the  defendants  commenced  the  construction  of  a 
pier  or  dyke  for  the  purpose  of  forming  a  channel  which 
should  enable  the  vessels  to  get  in  and  out.  It  was  partly  con- 
structed and  dredged  along  the  side  by  means  of  which  a  depth 
of  nine  feet  of  water  was  obtained.  Without  the  pier  or  dike 
a  channel  across  these  flats  could  not  be  maintained  because  it 
would  soon  become  tilled  up  by  the  action  of  the  tide  and 
wash  that  comes  from  the  land  over  the  wharves.  This  pier 
or  dike  was  constructed  wholly  upon  the  lands  covered  by  the 
grant  to  them.  It  was  not  included  in  the  grant  under  wliich 
the  plaintiif  claims.  The  plaintiff  or  its  grantor,  from  the  time 
of  the  construction  of  the  ice-house  in  1859,  had  been  accus- 
tomed to  cut  ice  in  the  cove  or  river  wherever  it  could  be 
found  of  sufficient  clearness  and  thickness,  and  then,  by  means 
of  a  canal  cut  in  the  ice  across  these  flats,  it  was  towed  to  the 
elevator.  This  canal  was  usually  cut  over  the  lands  under 
water  now  covered  by  the  grant  to  the  defendants,  and  the 
construction  of  said  dike  will  of  necessity  prevent  the  plaintiff 
from  towing  ice  over  the  same  course  as  before. 

James  B,  Ohney  for  appellant.  The  grant  to  the  defendant 
neither  expressly  nor  by  implication  conveys  the  privilege  to 
put  up  such  an  obstruction  in  the  Hudson,  a  tidal  stream. 
{People  V.  Ycmderhat,  26  N.  Y.  287;  28  id.  396;  Wood  on 
Nuisances,  639, 653 ;  Laws  1850,  chap.  265  ;  Laws  1835,  chap. 
232 ;  1  R.  S.  208,  §  97 ;  Go^iM  v.  //.  R.  B.  Co,,  6  N.  Y.  522, 
540 ;  Mayor  v.  ffart,  95  id.  444 ;  Lmigdon  v.  Mayor,  93  id. 
143, 149, 156  ;  Smith  v.  Rochester,  92  id.  483  ;  People  v.  S.  I. 
Ferry  Co.,  68  id.  71,  79 ;  Harper  v.  Williams,  111  id.  260 ; 
Bigelmo  v.  J!f.  Y.  F,  D.  Co.,  112  id.  274 ;  Post  v.  Kreischer, 
103  id.  110;  2  Bl.  Com.  317;  Anderson's  Die.  of  Law; 
1   Swift's  Dig.    109;    Frineh  v.   Lawreiice,  2  Conn.  117? 
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3  Wash.  Real  Prop.  182,  353,  378 ;  124  U.  S.  262;  6  Peters, 
727;  Zamin^  v.  Smithy  4  Wend.  9-21;  People  v.  Tib- 
hitSy  19  N.  Y.  523 ;  Fanner  v.  Mayer^  10  id.  567 ;  D.  db 
H.  a  Co.  V,  Lawrence,  2  Hun,  163 ;  68  N.  Y.  79 ;  Gould 
on  Waters,  chap.  2.)  If  the  plaintiflE  by  this  structure 
has  sustained  some  damage  not  suffered  by  the  rest  of  the 
community,  it  can  maintain  this  action  to  abate  it.  {Fort 
Plain  V.  Smith,  30  N.  Y.  44;  Roe  v.  Strong,  107  id. 
350-360 ;  Atlee  v.  Packet  Co.,  21  Wall.  889 ;  Cogswell  v. 
N.  Y.  C.  i&  H.  R.  R.  R.  Co.,  103  K  Y.  10;  7  East.  Rep. 
421 ;  Lansing  v.  Smith,  8  Cow.  153, 159 ;  Williams'  Case, 
5  Coke,  72 ;  Pierce  v.  Daai,  7  id.  609 ;  People  v.  Albany ^ 
11  Wend.  543;  Wood  on  Nuisances,  chap.  18,  668;  Frinch 
V.  Lawrence,  2  Conn.  117;  Bigdow  v.  Bridge  Co.^  14 
id.  565;  O^Brien  v.  Norwich,  17  id.  372;  Sedey  v. 
Bishop,  19  id.  135  ;  Clark  v.  Sayhrook,  21  id.  319  ;  Gilbert 
V.  Mickle,  4  Sand.  Ch.  319 ;  Ijcxington  v.  Applegate,  8  Dana^ 
299.)  The  defendants  acquired,  by  their  grant,  no  right  Id 
interfere  with  the  uses  to  which  the  plaintiff  had  applied  tlie 
lands.  {Post  v.  Kreischer,  103  N.  Y.  110 ;  Colvvn  v.  Ba^ne^ 
2  Hill,  620;  Langdon  v.  Mayor;  ^Z  N.  Y.  129,  148;  Mayel^ 
V.  Hart,  95  id.  443.;  WiUiartis  v.  Mayer,  105  id.  420;  Bed- 
low  y.  Fhai^ing  Dock,  112  id.  280;  Kingsland  Y.Mayer, 
110  id.  567;  Kin^  v.  Russell,  13  E.  C.  L.  254;  4  B.  ife  Ov 
566;  King  v.  Ward,  31  E.  C.  L.  92;  King  v.  TindaU^ 
83  id.  26 ;  Regina  v.  Randall,  41  id.  272 ;  Frinck  v.  LoMf- 
rence,  20  Conn.  117.)  The  right  to  gather  the  ice  became*  an 
easement  which  passed  to  the  plaintiff  as  appurtenant  to  the 
premises.  {K.  L  Co.  v.  Forty-second  Street,  65  How.  310 ; 
Gould  on  Waters,  §  329 ;  1  Swift's  Dig.  109 ;  Roberts  V; 
Baumgartm,  110  N.  Y.  380]  Laws  1879,  chap.  388.)  Plaint- 
iffs' rights  could  not  be  interfered  with  by  any  person  undei* 
state  authority  without  compensation.    (Wood  on  Nuis.  626.) 

E.  S.  Wood  for  respondent.    Lands  between  high  and  low- 
water  mark  and  lands  under  the  waters  of  the  Hudson  river 
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are  the  property  of  the  People  of  the  state  of  New  Tort 
(3  Greenleaf  8  Laws,  13  [Dec.  1792] ;  Palmer  v.  MuUiffon^ 
3  Gaines,  308;  Const,  art  1,  §  11;  3  R  S.  [7th  ed.]  2162; 
Smith  v.  City  of  Rochester,  92  K.  Y.  482 ;  Pe(yple  v.  &  /.  F, 
Co.,  68  id.  71 ;  PeopU  v.  Titlbits,  17  Wend.  590 ;  Peoj^  v. 
Canal  Appraisers,  33  N.  Y.  467.)  The  title  to  such  lands 
being  in  the  state,  it  has  an  inherent  right  to  dispose  of  such 
title  to  the  lands  under  water  within  its  jurisdiction,  and  that 
even  to  the  exclusion  of  the  riparian  owner.  (Lansing  v. 
Smith,  4  Wend.  921 ;  Gould  v.  H.  R.  R.  R.  Co.,  6  N.  Y. 
522 ;  People  v.  Tiibits,  19  id.  523 ;  Furman  v.  Maycyr,  10  id. 
567 ;  Gerard's  Titles  to*  Eeal  Estate,  714,  715.)  The  state 
vested  the  power  and  authority  to  dispose  of  the  same  in  a 
body  known  as  the  "Commissioners  of  the  Land  Office." 
(Laws  of  1786,  chap.  47,  §  18 ;  Laws  of  1813,  chap.  74,  §  4; 
Laws  of  1815,  chap.  149,  §  1;  Laws  of  1850,  chap.  283; 
§§1,  2 ;  Dongan  Charter,  §§  3,  14 ;  Montgomerie  Charter, 
§  37 ;  Powers  v.  Shepard,  48  N.  Y.  540  ;  Peo]^  v.  Canal 
Appraisers,  33  id.  466.)  This  grant  conforms  in  every  respect 
to  the  law  and  the  rules  and  regulations  of  the  commis- 
sioners of  the  land  ofece.  It  grants  no  more  of  lands  under 
water  than  lies  "  adjacent "  to  the  grantee's  uplands.  (Gerard's 
Titles  to  Eeal  Estate,  731 ;  People  v.  Schem^hom,  19  Barb. 
540.)  The  appellant  has  acquired  no  rights  in  or  to  the  waters 
and  lands  thereunder  covered  by  respondent's  grant.  (Code 
Civ.  Pro.  §§  362,  363 ;  PeopU  v.  Ar^iold,  4  N.  Y.  508 ; 
People  V.  Clarice,  9  id.  349 ;  La  Frombois  v.  Jackson,  8  Cow. 
589 ;  3  Kent's  Com.  442 ;  Gerard's  Titles  to  Eeal  Estate,  653 ; 
Miller  V.  Garlock,  8  Barb.  153 ;  Burhank  v.  Fay,  2  Lans. 
397 ;  65  N.  Y.  57,  65,  66 ;  Wash,  on  Eas.  86,  87 ;  Calvin  v. 
Burnett,  17  Wend.  564 ;  Laws  1879,  chap.  888 ;  Thom/is  v. 
Marshfidd,  13  Pick.  240 ;  First  Parish  in  Glovroester  v. 
Beach,  2  id.  60.)  The  appellant,  having  acquired  no  rights 
in  these  lands  under  water,  has  sustained  no  damage  by  reason 
of  the  respondent's  construction  of  this  pier  and  dike.  The 
damage  is  damnum  absque  injuria.  (1  Bouvier's  L.  D.  423.) 
The  respondents  had  the  legal  right  under  their  grant  to  con- 
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Struct  this  pier  and  dike.  {People  v.  iT.  Y.  dk  S.  I.  F.  Co.^ 
68  N.  Y.  78,  79 ;  i).  cfe  H.  C.  Co.  v.  Lawrence,  2  Hun,  170 ; 
66  N.  Y.  612 ;  Button  v.  Strong,  1  Black.  32, 33.)  This  pier 
and  dike  is  not  a  purpresture  and  is  not  a  nuisance.  (Coke's 
Littleton,  276,  277;  People  v.  VanderbUt,  26  K  Y.  293; 
28  id.  396;  2).  cfe  K  C.  Co.  v.  Lawrence,  2  Hun,  168; 
56  N.  Y.  612;  Wheeling  Bridge,  13  How.  [U.  S.]  591; 
Hazard  v.  H,  R.  B.  Co,,  27  How.  Pr.  300.)  The  question 
wliether  the  structure  be  a  purpresture  or  a  nuisance  could 
only  be  tested  by  an  action  at  the  suit  of  the  People.  (Eden 
on  Inj.  §  9, 259 ;  Attorney-General  v.  Richards,  2  Anst.  603 ; 
People  V.  VanderbUt,  26  N.  Y.  293 ;  28  id.  396 ;  People  v. 
S.  L  F.  Co.,  68  id  71.)  The  appellant  cannot  maintain  a 
judgment  of  perpetual  injunction  in  this  case.  {A.  <&  C  P.  Co. 
V.  Douglass,  9  N.  Y.  444 ;  Oauae  v.  Perkins,  Jones'  [N.  C] 
Eq.  177 ;  Jerome  v.  Ross,  7  Johns.  Ch.  315 ;  Wood's  Law  of 
Nuisances,  633,  798,  833,  897;  D.  <&  H.  C,  Co.  v.  Lawrence, 
21  Hun,  163 ;  Quin  v.  M(yre,  15  K  Y.  432.) 

Pabker,  J.  The  state  has  succeeded  to  all  the  rights  of 
both  crown  and  parliament  in  the  navigable  waters  and  the 
soil  under  them.  {Langdon  v.  Mayor,  etc.,  of  New  York^ 
93  N.  Y.  129.)  Through  the  medium  of  the  legislature,  the 
state  may  exercise  all  the  powers  which  previous  to  the  Revo- 
lution could  have  been  exercised  either  by  the  king  alone  or 
by  him  in  conjunction  with  his  parliament,  subject  only  to 
those  restrictions  which  have  been  imposed  by  the  Constitution 
of  this  state  or  of  the  United  States.  {People  v.  N.  Y.  cfe 
Stolen  I.  Ferry  Co.,  68  K  Y.  71.) 

The  right  to  navigate  the  public  waters  and  to  fish  therein 
are  public  rights  belonging  to  the  People  at  large.  In  that 
respect  every  individual  has  the  same  right.  The  riparian 
proprietor  cannot  interfere  with  such  user  by  the  publicl 
Should  he  attempt  to  appropriate  to  his  own  use  the  lands 
under  water  in  front  of  his  premises,  and  to  that  end  should 
build  thereon,  it  would  constitute  a  purpresture  which  the 
state  could  remove.  {People  v.  Vanderhilt,  26  N.  Y.  293 ; 
PeopU  V.  N.  Y.  &  8.  L  F.  Co.,  mpra.) 
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The  state,  then,  having  full  power  and  control  of  the  lands 
under  water  between  high  and  low-water  mark,  by  the  several 
enactments  of  its  legislature  vested  the  authority  to  dispose  of 
the  same  in  a  body  known  as  the/'  Commissioners  of  the  Land 
OflSce."  (Charter  47,  Laws  of  1786,  and  the  several  acts 
amendatory  thereof  and  supplementary  thereto.)  Among 
other  limitations  in  the  grant  of  power  in  such  respect  to  the 
commissioners  of  the  land  office  is  the  following :  "  Provided 
always,  that  no  such  grant  shall  be  made,  in  pursuance  of  this 
act,  to  any  person  whatever  other  than  the  proprieior  or 
p7'opri€tor8  of  the  adjacent  land%r  The  plaintiff  in  1873 
obtained  from  the  commissioners  of  the  land  office  a  grant  of 
the  land  under  water  in  front  of  its  upland,  the  lateral  limits 
of  which  were  perpendicular  to  the  shore.  They  could  acquire 
no  more.     {People  v.  Schermerhom^  19  Barb.  540.) 

However,  in  the  use  which  it  made  of  the  property  under  its 
grant,  the  plaintiff  was  accustomed,  during  a  period  of  about 
four  weeks  in  the  year,  to  tow  ice  cakes  over  the  lands  under 
water  in  front  of  the  uplands  belonging  to  the  defendants. 
Subsequently,  and  in  the  year  1877,  defendants  obtained  a 
grant  from  the  commissioners  of  the  land  office,  which  grant 
recited,  among  other  things,,  that  the  grant  was  to  the  defend- 
ants "  for  the  purpose  of  beneficial  enjoyment  of  the  same  by 
the  adjacent  owner."  Thereafter,  in  the  year  1883,  the  defend- 
ants, within  the  lines  of  tlieir  grant,  commenced  the  erection  of 
a- dike  which  the  plaintiff  alleges  will  interfere  with  the  use 
to  which  it  has  devoted  its  land  because  it  will  prevent  the 
towing  of  ice  cakes  to  that  portion  of  its  wharves  where 
its  elevator  is  now  situated.  Now,  it  will  be  observed  that  the 
plaintiff's  grant  does  not  include  the  loon's  in  quo.  If  it  did,  it 
would  be  void  because  made  to  one  other  than  the  proprietor 
of  the  adjacent  uplands.  It  has  not  acquired  a  right  by  pre- 
scription, for  where  no  express  grant  can  be  allowed  the  law 
will  not  resort  to  the  fiction  of  an  implied  grant  for  the  purpose 
of  creating  a  prescriptive  right.  {Burbank  v.  Fay^  65  N.Y.  57.) 

It  follows,  then,  that  the  appellant  has  not  acquired  any  legal 
right  or  interest  in  or  to  these  lands  under  water,  or  the  waters 
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covered  by  the  respondent's  grant,  either  by  grant  or  prescrip- 
tion, and,  therefore,  it  is  not  in  a  position  to  question  the 
character  of  the  structure  wliich  the  defendants  constructed 
upon  the  lands  covered  by  the  grant  to  them. 

It  is  unnecessary  to  consider  the  question  as  to  whether  the 
dike  which  the  defendants  have  erected  is  permissible  under 
the  grant  which  they  hold.  For,  assuming  that  it  could  be 
determined  that  it  constituted  either  a  purpresture  or  a  nuis- 
ance, the  plaintiff  could  not  maintain  an  action  for  its  abate- 
ment. A  purpresture  is  an  invasion  of  the  right  of  property 
in  the  soil  while  the  same  remains  in  the  People.  A  nuisance 
in  such  a  case  as  this  must  be  an  injury  to  the  common  right 
of  the  public  to  navigate  the  waters.  {People  v.  VanderhUt^ 
26  N.  Y.  293.)  And  these  questions  can  only  be  tested  in  an 
action  at  the  suit  of  the  People.  (Eden  on  In  j.  §  9,  p.  259 ; 
Lansing  v.  Smithy  8  Cow.  151 ;  People  v.  VanderbUty  supra; 
People  y.  JV.  Y.  <fe  S.  L  F.  Co.,  aupra.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mabt  Fowleb,  Respondent,  v.   The  Metbopoutan  Life 
Insubance  Company,  Appellant. 

In  1869  defendant  issued  to  F.  a  policy  of  life  Insurance  containing  provisions 
(o  the  effect  that  if  after  receiving  three  or  more  annual  premiums  the 
assured  should  fail  to  make  payment  of  any  further  premiums  when  due 
the  company  would,  in  exchange  therefor,  issue  a  paid-up  policy  for  the 
proportion  of  the  amount  of  insurance  paid  for,  and  that  one-third  of  the 
annual  premiums  might  be  indorsed  as  a  loan.  In  187i  the  assured,  in 
consideration  of  the  surrender  of  this  policy,  received  another  policy 
which  provided  for  the  payment,  annually  in  advance,  of  interest 
on  the  notes  given  in  part  payment  of  premiums  on  the  former  policy, 
and  that,  in  case  of  default  of  the  annual  payment  on  or  before  Sep- 
tember twelfth,  in  each  year,  it  should  be  void.  On  September  18, 
1874,  payment  of  interest  was  tendered  to  but  refused  by  defendant 
on  the  ground  the  policy  had  lapsed.  In  each  succeeding  year,  until  the 
death  of  the  assured,  tender  of  the  annual  payment  was  made  and 
refused.  In  1868  or  1869  defendant  published  and  circulated  a  pamphlet 
setting  forth  reasons  why  it  should  be  preferred  to  other  life  insurance 
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companies,  and  among  them  the  following:  "  All  its  policies  are  non- 
forfeitable." "  Thirty  days  grace  will  be  allowed  on  all  payments  after 
the  first."  *  ♦  »  '*  During  these  thirty  days  the  policy  is  held  good 
and  valid."  The  assured  received  a  copy  of  this  pamphlet  from  the  com- 
pany. In  an  action  upon  the  second  policy,  hdd,  that  the  provision  for 
the  payment  of  the  interest  was  neither  unconscionable  nor  oppresnve; 
and  such  payment  not  having  been  made  on  the  day  named  rendered 
the  policy  void;  that  the  statements  and  representations  contained  in  the 
pamphlet  did  not  affect  or  modify  the  strict  terms  of  the  written  policy 
and  could  not  constitute  a  waiver  of  its  conditions. 

Ruse  V.  Mutual  Benefit  Life  Insurance  Company  VIS  N.  T.  51G;  24  id.  658); 
HavoeU  v.  Knickerbocker  Life  Ineuranee  Company  (44  id.  276)  distinguished. 

Fbwler  v.  Met.  L.  Ins.  Co.  (41  Hun,  857)  reversed. 

(Argued  October  15, 1889;  decided  October  29,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  28,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court 

This  action  was  upon  a  policy  of  insurance,  dated  Septem- 
ber 12,  1872,  issued  by  the  defendant  upon  tlie  life  of  Lindly 
H.  Fowler,  for  the  sum  of  $1,500. 

A  prior  policy  had  been  issued  by  the  defendant  upon  the 
life  of  the  same  person  for  $10,000,  dated  March  G,  1869,  and 
numbered  2046,  which  contained  a  provision  'that  if  after 
receiving  three  or  more  annual  premiums,  the  assured  should 
fail  to  make  payment  of  any  further  premium  when  due, 
upon  a  surrender  of  the  policy  within  thirty  days  after  such 
unpaid  premium  was  due,  said  company  would  in  exchange, 
therefore,  issue  a  paid-up  policy  for  the  proportion  of  the 
amount  of  insurance  paid  for,  and  it  further  provided  that 
one-third  of  the  annual  premium  might  be  indorsed  as  a  loan. 

The  policy  in  suit  recited  that  it  was  issued  in  considera- 
tion of  the  surrender  of  policy  No.  2046,  and  of  the  annual 
payment  in  advance  of  the  sum  of  $30.18,  being  for  interest 
on  premium  notes  amounting  to  $431.24,  given  in  part  pay- 
ment of  the  premium  on  policy  No.  2046,  and  provided  that 
this  payment  should  be  made  on  or  before  the  twelfth  day  of 
September,  in  every  year  during  the  continuance  of  the 
policy,  and  in  default  thereof  the  policy  to  be  void.     It 
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further  provided  that  the  amount  of  all  unpaid  notes 
given  for  loans  on  the  policy  in  suit,  or  on  policy  No.  2046, 
should  be  deducted  from  the  amount  specified  in  the  policy 
when  the  same  should  be  payable  by  tlie  defendant. 
The  interest  on  the  notes  was  paid  in  1873.  In  1874,  tlie 
insured  about  the  time  the  interest  matured  was  residing  in 
Wisconsin,  and  remitted  the  amount  necessary  to  make  the 
payment  to  his  father,  who  resided  in  the  city  of  New  York. 
The  father  testified  that  he  received  the  remittance  about 
noon  of  September  twelfth,  and  on  the  following  day  went  to 
the  company's  office  to  make  the  payment,  but  was  told  by 
the  cashier  that  the  policy  had  lapsed  and  the  payment  could 
not  be  received.  A  few  days  later  a  formal  tender  of  the 
interest  was  made  and  refused.  In  each  succeeding  year  the 
interest  was  tendered  to  the  defendant  and  refused.  The 
assured  died  in  April,  1 880.  In  November,  1877,  the  policy 
was  assigned  by  the  assured  to  the  nlaintiJBE  and  notice  thereof 
given  to  the  defendant. 

It  was  alleged  in  the  complaint,  and  the  evidence  showed, 
that  in  the  years  1868  and  1869,  the  defendant  caused  to  be 
published  and  circulated  a  pamphlet  setting  forth  cei*tain 
reasons  why  it  should  be  preferred  over  other  life  insurance 
companies  by  those  desiring  insurance,  and  among  such  were 
the  following :  "  All  its  poUcies  are  non-forf citable."  "All  its 
policies  are  incontestable."  "  It  allows  thirty  days  grace  in 
payment  of  premiums."  "  Thirty  days  grace  will  be  allowed 
on  all  payments  after  the  first,  thus  affording  the  absent,  the 
unfortunate  or  the  embarassed  member  an  opportunity  to 
keep  his  policy  in  force  without  the  necessity  of  changing  it 
to  a  prepaid  policy  for  a  smaller  amount.  During  these  thirty 
days  the  policy  is  held  good  and  valid."  A  copy  of  ^is 
pamphlet  was  found  with  the  policy  of  insurance  after  the 
death  of  the  assured,  and  there  was  evidence  that  tlie  insured 
received  it  from  the  company. 

William  JT,  Amottx  for  appellant.  Where  a  policy  of  life 
insurance  expressly  provides  that  on  or  before  a  certain  day  a 
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sum  of  money  shall  be  paid,  or  in  default  thereof  the  policy 
shall  be  void,  no  court  either  in  equity  or  at  law  can  relieve 
the  party  in  default  from  a  forfeiture  of  the  policy  caused  by 
a  failure  due  to  the  party  to  pay  according  to  its  terms. 
{Robertson  v.  M.  L.  Ins.  Co.,  88  K  Y.  541 ;  N.  T.  Z.  I^is. 
Co.  V,  Statham,  93  U.  S.  24;  Klein  v.  Ins.  Co.,  104  id.  88 ; 
How  V.  U.  M.  L.  Ins.  Co.,  80  N.  Y.  45 ;  Roehner  v.  K.  L. 
Ins.  Co.,  63  id.  160 ;  Evans  v.  N.  S.  L.  Ins.  Co.,  64  id.  304, 
308 ;  Wheder  v.  C.  M.  Ins.  Co.,  82  id  551 ;  In  re  Atty.-Genl. 
V.  C.  L.  Ins.  Co.,  93  id.  73 ;  Robsrts  v.  N.  E.  M.  L.  Ins.  Co., 
1  Disney,  355 ;  1  Phil,  on  Ins.  chap.  9 ;  2  Denio,  75 ;  7  Wend. 
270 ;  Pritchard  v.  M.  and  T.  M.  L.  A.  Soc.,  2  C.  B.  [N.  S.] 
622;  May  on  Life  Ins.  406-425;  Bliss  on  life  Ins.  272.) 
The  terms  of  the  policy  in  question  were  not  and  could  not 
be  affected  by  the  publications  set  up  in  the  complaint. 
{Evans  Case,  64  K  Y.  304 ;  Ruse  v.  M.  B.  L.  I.  Co.,  23  id. 
516  ;  KnicherbocJcer  L.  I.  Co.  v.  Dietz,  62  Md.  16 ;  Knicker- 
hocker  Ins.  Co.  v.  Harlan,  56  Miss.  512;  Alahama  Gold  Ins. 
Co.  V.  Thomas,  74  Ala.  578 ;  Ins.  Co.  v.  Robinson,  40  Ohio 
St.  270 ;  Attij.'Genl.  v.  iT.  A.  L.  I.  Co.,  82  N.  Y.  172 ; 
Holrrum  v.  C.  Ins.  Co.,  54  Conn.  195 ;  1  Am.  St.  R.  67.) 
The  original  policy  contained  a  provision  giving  the  insured 
thirty  days'  grace  to  pay  his  premium.  This  fulfilled  the 
promise  contained  in  the  circular.  {Morrison  v.  Ins.  Co.j 
5  Am.  St.  E.  63.) 

L.  H.  Rowan  for  respondent.  The  court,  under  its  equity 
powers,  will  relieve  the  unfortunate  suitor  from  mistakes, 
ignorance,  fraud  on  the  part  of  the  insurers  or  acts  that  would 
mislead.  {Attomey- General  v.  If.  A.  L.  Ins.  Co.,  82  N.  Y. 
191 ;  Douglass  v.  K.  L.  Ins.  Co.,  83  id.  499,  504;  Wheeler 
V.  C.  M.  L.  Ins.  Co.,  82  id.  543,  552 ;  People  v.  K.  L.  Ins. 
Co.,  103  id.  487;  1  Kew  Eng.  Rep.  247,  635;  WUson  v. 
Been,  74  K  Y.  534;  Leslie  v.  K.  L.  Ins.  Co.,  63  id.  33.) 
The  defense,  claiming  a  forfeiture,  is  unconscionable,  and 
every  intendment  should  be  taken  against  the  party  seeking  to 
take  advantage  of  it.     {CoU  v.  K.  L.  Ins.  Co.,  63  How.  Pr. 
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442;  Winchelly.  Bioks,  18  N.  Y.  658;  Taylor  v.  AUantio 
Mut.  Ins.  Co.,  37  id.  275,  284;  V/iUon  v.  Rand^iU,  67  id. 
888,  341 ;  Stafford  v.  Jones,  97  id.  586,  589.)  The  court, 
under  the  present  practice,  has  the  powers  of  a  court  of  equity 
as  well  as  of  law ;  and  the  defendant  did  not  except  to  the 
powers  or  ruling  of  the  court  on  this  point.  (JE  Lis.  Co.  v. 
R.Ins.  Ca,  55  N.  Y.  347;  Binsee  Y.Wood,  37  id.  526; 
Winchdl  V.  Hicks,  18  id.  558,  565 ;  Lynch  v.  Kennedy, 
34  id.  152;  Stone  v.  Flowers,  47  id.  566,  269;  Barnes  v. 
Ferine,  12  id.  18;  O'Neal  v.  James,  43  id.  85 ;  Taylor  v. 
A.  M.  Ins.  Co.,  37  id.  275,  283 ;  SchUe  v.  Brokhahue,  80  id. 
614,  620.)  The  defendant  is  estopped  from  claiming  a  for- 
feiture of  the  policy,  if  the  pamphlet  induced  assured  to  believe 
that  a  strict  compliance  with  the  terras  for  paying  at  specified 
intervals  would  not  be  insisted  upon.  {Ruse  v.  M.  B.  Z.  Ins. 
Co.,  26  Barb.  560,  561;  23  N.  Y.  516;  24  id.  653;  Under- 
wood  V.  F.  J.  S.  Ins.  Co.,  57  id.  500  ;  Blair  v.  Wait,  69  id 
113;  6  Hun,  477;  BoweU  v.  Fi  L.  Ins.  Co,,  44  id.  285 
C.  N.  Bank  v.  Nat.  Bank,  50  id.  575 ;  30  id.  226 ;  Board 
man  v.  L.  S.  <b  M.  S.  Ry.  Co.,  84  id.  157 ;  47  id.  493 
3HiU,  215;  28  Me.  525;  »0  K  Y.  519;  5  Denio,  154 
17  Conn.  345 ;  50  N.  Y.  375 ;  Midler  v.  Pondir,  55  id 
325 ;  14  Am.  Eep.  259 ;  6  Lans.  472.)  If  the  appellate  court 
should  think  that  there  was  error  in  the  admission  of  the 
pamphlet,  we  submit  that  the  plaintiff  made  a  good  case  with- 
out that  evidence.  {Cole  v.  K.  L.  Ins.  Co.,  63  How.  442; 
Main  V.  TI.  L.  Ins.  Co.,  85  N.  Y.  278.) 

Brown,  J.  We  are  unable  to  find  any  ground  upon  which 
to  sustain  the  judgment  in  this  action.  The  interest  upon 
the  note  was  not  tendered  to  the  defendant  until  the  day 
following  that  upon  which,  by  the  terms  of  the  policy,  it  was 
made  payable,  and  by  the  express  condition  of  the  contract 
the  policy  was  forfeited. 

A  long  line  of  authorities  has  settled  the  law  to  be  that 
when  it  is  expressly  provided  that  the  premium  on  a  life  insur- 
ance policy  shall  be  paid  on  or  before  a  certain  day,  and  in 
SiCKELS — ^VoL.  LXXI.     50 
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default  thereof  .the  policy  shall  be  void,  that  the  non-payiuent 
of  the  premium  upon  the  day  named  works  a  forfeiture. 
{Bobertson  v.  Metropolitan  Z.  Ins.  Co.^  88  N.  Y.  541 ;  iV^.  Y. 
Life  Lie.  Co.  v.  Staiham,  93  U.  S.  24 ;  Attorney-General  v. 
Coiitinential  Life  Im  Co.,  93  N.  Y.  70 ;  HoUy  v.  Metriypdir 
tan  Life  Ins.  Co.,  105  id.  437.) 

The  record  before  us  does  not  show  precisely  what  principle 
the  trial  court  applied  in  directing  a  verdict  for  the  plaintiff. 
The  General  Term,  however,  appear  to  have  affirmed  the 
judgment  upon  the  ground  that  the  father  of  the  assured,  to 
whom  the  money  to  pay  the  interest  had  been  remitted,  was 
induced  by  the  statements  contained  in  the  pamphlet,  which 
the  company  had  issued,  to  believe  that  thirty  days  grace  was 
allowed  for  the  payment  of  the  premium,  and  that  he  was 
misled  by  that  representation,  and  induced  to  act  as  he  did, 
and  not  pay  the  interest  on  the  day  he  received  it  from  his  son. 

This  view  of  the  case  has  no  support  in  the  testimony. 
The  father,  who  was  a  witness  upon  the  trial,  nowhere  says 
tliat  he  believed  that  thirty  days'  grace  was  allowed  in  pay- 
ment of  the  interest,  or  that  his  actions  were  controlled 
to  any  extent  by  any  inf ormatioh  obtained  from  the  pamphlet. 
Nor  was  such  a  fact  alleged  in  the  complaint. 

The  right  to  recover  is  there  claimed  upon  the  ground  that 
the  assured  '^  relying  on  the  liberality  and  fairness  promised 
by  said  company "  in  the  pamphlet  issued  by  it,  "  through 
inadvertence  and  by  mistake  *  *  *  failed  to  pay  or 
cause  to  be  paid  "  the  interest  as  required  by  the  terms  of  the 
contract. 

There  was  no  proof  offered  to  sustain  this  allegation,  and 
there  is  no  evidence  that  the  assured  had  been  misled  by  any 
representation  of  the  company  or  was  misinformed  or  mistaken 
as  to  the  condition  of  the  policy,  or  that  he  did  not  fully  under- 
stand the  effect  of  a  failure  to  pay  the  interest  on  the  day 
named. 

He  had  paid  the  interest  promptly  in  1873,  and  in  1874 
remitted  it  in  ample  season  to  his  father  to  have  been  paid  to 
the  company  and  the  policy  preserved. 
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The  father  was  the  son's  agent  to  pay  the  interest,  and  in 
the  absence  of  any  evidence  that  the  son  did  not  f nllj  under- 
stand his  obligation  under  the  contract,  it  is  difficult  to  per- 
ceive how  any  information  derived  by  the  father  from  a  pam- 
phlet issued  by  the  company  before  the  contract  was  entered 
into  could  be  said,  as  was  held  by  the  Oeneral  Term,  to  be  a 
fraud  upon  him  and  upon  the  assured,  and  have  the  effect  to 
estop  the  company  from  asserting  the  forfeiture,  or  be  deemed 
a  waiver  by  it  of  the  condition  of  the  policy. 

The  original  policy  appears  to  have  substantially  complied 
with  the  representations  contained  in  the  pamphlet  i<%8ued  by 
the  company.  It  was  made  incontestable  after  five  years  on 
account  of  any  errors  in  the  application  except  as  to  age. 
It  allowed  thirty  days  grace  in  the  payment  of  premiums  and 
it  provided  for  a  paid-up  poUcy  after  the  receipt  of  two  or 
more  annual  premiums.  It  also  allowed  one  third  of  the 
premium  as  a  loan. 

The  poUcy  in  suit  was  issued  after  the  payment  of  three 
premiums.  The  assured  had,  however,  not  paid  all  the 
premiums  in  cash,  but  was  indebted  to  the  company  in  the  sum 
of  $431.24. 

If  this  debt  had  been  paid  the  assured  would  have  been 
entitled  to  an  unconditional  paid-up  policy  for  $1,500,  and  no 
further  payments  would  have  been  necessary.  But  for  some 
reason  not  disclosed  in  the  evidence,  but  presumably  satisfactory 
and  advantageous  to  the  assured,  he  chose  not  to  pay  the  debt ; 
and  as  the  original  policy  provided  that  any  indebtedness  to  the 
company  was  to  be  deducted  from  the  insurance  money  when 
paid,  it  was  proper,  with  the  assured's  consent,  to  make  a  Uke 
provision  in  the  paid-up  policy,  and  to  provide  that  the  non- 
payment on  the  interest  on  that  debt  should  render  the  policy 
void.  {People  v.  Knickerbocker  Life  Ins.  Co.^  103  N.  Y. 
480,  485.) 

The  claim  that  such  a  provision,  in  a  paid-up  policy,  is 
unconscionable  and  oppressive,  and  presents  a  case  in  which  a 
court  of  equity  should  relieve  from  the  forfeiture  incurred  by 
omission  to  make  prompt  payment  of  premiums,  is  not  a  new 
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one.  It  has  frequently  been  presented  to  the  courts  and  has 
recently  received  very  full  consideration  in  this  court  in 
Attorney-Gmieral  v.  North  American  Life  Insurance  Com- 
pany (%^  N.  Y.  172, 190)  and  People  v.  Knickerbocker  L.  Insur- 
ance Company  {mprd).  It  was  decided  in  those  cases  that  pro- 
visions in  paid-up  policies,  issued  in  lieu  of  other  policies  on 
which  notes  had  been  given  for  premiums,  that  they  should 
be  void  in  case  the  intei*est  on  such  notes  was  not  paid,  is  not 
unconscionable,  oppressive  or  usurious. 

In  the  first  case  cited  Judge  Earl  said :  "  There  are  doubt- 
less some  decided  cases  which  hold  that  such  forfeiture  should 
not  be  enforced,  but  I  think  the  better  rule  is  to  uphold  and 
enforce  such  contracts  when  free  from  fraud  or  mistake,  just 
as  the  parties  have  made  them."  And  in  Douglass  v.  Knicker- 
hooker  Life  Insurance  Company  (83  N.  T.  492, 503)  it  was  said: 
"  It  has  generally  been  found  most  conducive  to  the  general 
welfare  to  leave  parties  to  make  their  own  contracts,  and  then 
enforce  them  as  made,  unless,  on  the  grounds  of  fraud,  acci- 
dent or  mistake,  ignorance,  impossibility  or  necessity,  relief 
can  be  granted  against  them." 

As  has  already  been  pointed  out,  there  is  no  evidence  in  this 
case  to  show  that  the  assured  did  not  accept  the  policy  in  suit 
with  perfect  knowledge  of  all  its  conditions,  and  in  the 
absence  of  all  evidence  on  that  subject  the  presumption  is 
that  such  was  the  fact.  No  case  was  made,  therefore,  for  any 
equitable  relief,  and  none  is  asked  in  the  complaint. 

We  are  referred  to  some  cases  upon  the  authority  of  which 
it  is  claimed  that  defendant  is  estopped  from  claiming  a 
forfeiture  of  the  policy,  if  the  pamphlet  induced  the  assured 
to  believe  that  a  strict  compliance  with  the  terms  for  paying 
at  specified  times  would  not  be  insisted  upon. 

It  would  be  a  suflScient  answer  to  this  proposition  to  say 
that  the  fact  that  the  assured  was  induced  to  believe  anything 
of  that  nature  is  not  proven  in  the  case.  On  the  contrary, 
his  acts  indicate  that  he  believed  prompt  payment  on  the  day 
named  in  the  policy  was  essential  to  its  validity.  But  the 
cases  cited  do  not  establish  the  principle  claimed.    Buse  v. 
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MiUual  Benefit  Life  Insurance  Compcmy  (23  N.  Y.  516) 
expressly  decided  that  no  contemporary  publication  could  be 
imported  into  a  policy  so  as  to  vary  its  terms. 

The  same  case  (24  N.  Y.  653)  does  not  decide  otherwise, 
although  the  remarks  of  Judge  Davies  .somewhat  weakened 
the  force  of  the  prior  decision. 

In  Howell  V.  Knickerbocker  Life  Insurance  Company 
(44  N.  Y.  276),  there  was  an  admission  of  an  agreement  at  the 
time  the  insurance  was  effected,  and  also  thereafter  when  the 
annual  premium  was  paid,  that  if  anything  should  happen  to 
the  assured  to  prevent  his  paying  the  premium  on  the  day 
named  that  the  policy  should  continue  in  force  for  a  reason- 
able time  thereafter ;  and  it  was  this  agreement,  thus  admitted 
to  have  been  made,  that  was  held  to  constitute  a  waiver  of  the 
condition  requiring  payment  of  the  premium  on  the  day 
named.  The  English  cases  referred  to  in  Ruse  v.  M,  L, 
Insurance  Company  (24  N.  Y.  654),  contain  nothing  that  will 
aid  the  plaintiff's  case. 

It  would  be  impossible  to  sustain  the  claim  that  the  state- 
ments and  representations  contained  in  the  pamphlet  issued 
by  the  company  were  to  be  regarded  as  affecting  or  modifying 
the  strict  terms  of  the  policy  without  disregarding  the  estab- 
lished rule  of  law  that  a  written  contract  merges  all  prior  and 
contemporaneous  negotiations  in  reference  to  the  same  subject, 
and  that  the  whole  engagement  of  the  parties  and  the  extent 
and  manner  of  their  undertaking  is  embraced  in  the  writing. 

This  rule  is  the  same  in  equity  as  at  conunon  law,  and 
although  a  written  agreement  may  be  set  aside  or  reformed, 
fraud  or  mistake  must  be  shown  to  entitle  a  party  to  such 
relief.  And  it  is  never  competent  in  an  action  upon  a  written 
contract  to  show  that  it  was  executed  on  the  faith  of  a  pre- 
ceding parol  stipulation  not  embraced  in  it. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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'?*LJ?  Hubbard    J.    Goodrich,    Appellant,   v.   Thb    New   York 

m  5851         Central    and    Hudson    River    Railroad    Company, 

Respondent. 

• 

A  railroad  corporation  owes  to  its  employes  the  same  duty  of  inspecting'  the 
cars  of  another  company  used  upon  its  road  as  if  they  were  its  own,  and 
is  responsible  for  the  consequences  of  such  defects  as  would  be  discovered 
by  ordinary  inspection.  It  must  either  remedy  the  defects  or  refuse  to 
take  or  use  the  cars;  and  when  furnished  to  its  employes  for  use  they 
have  the  right  to  assume  that,  so  far  as  ordinary  care  can  accomplidi  it. 
the  cars  are  equipped  with  safe  and  suitable  appliances. 

Plaintiif ,  a  brakeman  in  defendant's  employ,  while  engaged  in  coupling  a 
car  received  from  another  road  to  cars  on  defendant's  track  was  injured. 
In  an  action  to  recover  damages  it  appeared  that  the  accident  resulted 
from  the  fact  that  the  bumper  of  said  car  was  out  of  order  so  that  it  hung 
lower  than  the  one  of  the  car  to  which  it  was  being  coupled.  Hdd,  that 
defendant  was  chargeable  with  negligence. 

The  link  in  the  bumper,  at  the  time  of  the  accident,  was  a  straight  one  and 
plaintiff  was  unable  to  make  it  enter  the  bumper  of  the  other  car. 
It  appeared  that  it  was  customary  in  coupling  cars  with  bumpers  of 
different  heights  to  use  a  crooked  link,  and  that  such  links  were  r upplied 
by  defendant  and  were  in  the  caboose  of  plaintiff's  train;  after  the  acci- 
dent the  cars  were  coupled  with  a  crooked  link.  Ileld,  that  the  fur- 
nishing of  such  links  did  not  fill  the  measure  of  defendant's  obliga. 
tion;  that  the  duty  of  examination  to  ascertain  whether  the  coupling 
appliances  were  in  proper  condition  rested,  in  the  first  instance,  upon  the 
master,  and  in  the  absence  of  evidence  to 'that  effect  it  could  not  be  pre- 
sumed that  it  had  been  devolved  upon  plaintiff ;  and  unless  it  had  he  had 
the  right  to  assume  that  the  noiaster's  duty  had  been  performed. 

It  appeared  that  it  frequently  happens  when  cars  come  together  with 
great  force  the  bumpers  are  pressed  in  and  such  an  accident  as  the 
one  in  question  might  happen,  but  that  when  cars  approach  each  other 
at  **  ordinary  speed  "  the  bumpers  receive  the  shock  and  sufilcient  space 
is  left  to  protect  the  brakeman.  It  was  claimed  that  the  accident  was 
one  of  the  ordinary  risks  of  plaintiff's  employment,  and  so  that  he  could 
not  recover.  Held,  untenable,  the  testimony  showing  that  the  train  was 
moving  slowly  at  the  time  of  the  accident,  and  that  if  the  bumper  had 
been  in  order  it  would  not  have  happened,  and  so,  that  the  defective 
bumper  was  the  proximate  catise. 

(Argued  October  11,  1889;  decided  October  22, 1889.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Conrt  in  the  third  judicial  department,  in  favor  of  defendant, 
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entered  upon  an  order  made  November  22, 1886,  which  denied 
a  motion  for  a  new  trial  and  directed  judgment  on  an  order 
nonsuiting  plaintiff  on  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff,  a  brakeman  in  the  employ  of  the 
defendant,  alleged  to  have  been  caused  by  defendant's  negli- 
gence while  engaged  in  coupling  cars. 

It  appeared  from  the  testimony  that  on  the  morning  of  the 
17th  of  October,  1882,  the  plaintiff  and  oth^r  employes  of  the 
defendant  were  directed  to  go  from  Albany  to  Fishkill  and 
take  charge  of  a  circus  train  which  was  to  come  upon  defend- 
ant's road  from  the  New  England  road.  The  circus  train 
reached  Fishkill  about  three  o'clock  in  the  afternoon,  and  was 
switched  onto  a  side  track  north  of  the  depot.  In  the  evening, 
between  seven  and  eight  o'clock,  the  plaintiff  was  directed  by 
the  conductor  to  couple  some  of  the  cars  of  the  circus  train  to 
some  stationary  cars  further  north  on  the  same  track,  and 
this  he  proceeded  to  do.  He  stood  on  the  east  side  of  the 
track  as  the  cars  were  moving  north  at  a  slow  gait.  It  was 
dark  and  plaintiff  had  a  lantern.  When  the  cars  to  be  coupled 
were  within  a  few  feet  of  each  other  he  stepped  between  them 
for  the  purpose  of  inserting  the  link  which  was  in  the  bumper 
or  draw-head  of  the  moving  car  into  the  bumper  or  draw-head 
of  the  stationary  car.  When  the  cars  were  three  or  four  feet 
apart  he  discovered  that  the  bumper  of  the  moving  car  was 
lower  than  the  bumper  of  the  stationary  car.  He  testified 
that  he  thought  by  raising  the  link  it  would  enter  the  bumper 
of  the  stationary  car.  He  took  hold  of  the  link  with  his 
left  hand  to  raise  it  up,  but  found  it  would  not  enter  the 
bumper  of  the  stationary  car.  The  bumper  of  the  moving 
car  passed  under  the  bumper  of  the  stationary  car,  and  in 
attempting  to  withdraw  his  hand  it  was  caught  between  the 
dead-woods  and  severely  crushed.  The  dead-woods  were 
about  eight  inches  on  each  side  of  the  bumpers.  Their  pur- 
pose was  to  prevent  the  cars  coming  together,  and  thus 
afford  protection  to  a  person  standing  between  them.  The 
bumper  on  the  moving  car  was  not  broken,  but  hung  lower 
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than  the  one  on  the  stationary  car,  and  lower  than  it  was 
intended  to  hang,  for  the  reason  that  the  staple  or  strap 
which  surrounded  it,  and  in  which  it  plajed,  was  broken  on 
one  side.  It  is  customary  in  coupling  cars  of  which  the 
bumpers  are  of  difEerent  heights  to  use  a  crooked  link,  and 
such  links  are  supplied  by  the  company,  and  were  in  the 
caboose  which  plaintifE  and  his  fellows  took  with  them  from 
Albany  to  FishkilL  The  link  in  the  bumper  at  the  time  of 
the  accident  was  a  straight  one.  After  the  accident  a  crooked 
link  was  used,  and  the  coupling  was  made  and  the  car  was 
thus  used  while  on  defendant's  road.  The  bumpers  are  backed 
by  strong  springs,  and  it  frequently  happens  that  when  the 
cars  meet  with  considerable  force  that  the  bumpers  are  pressed 
in  upon  the  springs  and  the  dead-woods  come  together,  but 
when  the  cars  approach  each  other  at  a  slow,  or,  as  the  wit- 
nesses term  it,  "  ordinary "  speed,  the  bumpers  receive  the 
shock  and  a  space  is  left  between  the  dead-woods  of  from  two 
to  eight  inches.  It  further  appeared  that  in  making  the 
coupling  the  plaintiff's  hand  would  necessarily  be  between  the 
dead-woods  of  the  two  cars. 

Amdsa  J.  Parker  for  appellant.  The  circus  train  being 
run  on  the  track  of  the  defendant,  and  by  the  defendant 
and  in  charge  of  the  defendant's  men,  imposed  the  same 
responsibility  upon  the  defendant  as  if  it  w^  owned  by  the 
defendant ;  pro  hoc  vice^  it  was  the  train  of  the  defendant. 
(Be  Kay  v.  M^ie  Co.,  33  Hun,  665 ;  102  N.  T.  666 ;  GoUieb 
V.  N.  r.  <6Z.K  Co.,  29  Hun,  637;  100  KY.  462;  Chimgo 
V.  Avery,  109  111.  316,  318.)  The  defendant  is  liable  for  the 
defect  in  the  car  which  caused  the  injury.  The  defendant 
was  bound  to  furnish  safe  and  proper  machinery  for  the  use 
of  the  plaintiff.  {Laning  v.  N.  Y.  C.  R.  B.  Co.,  49  N.  Y. 
521 ;  Kain  v.  Smith,  80  id.  458 ;  Flike  v.  B.  cfe  A.  R.  R. 
Co.,  53  id.  549 ;  GoUieb  y.  L.  E.  Co.,  29  Hun,  640 ;  100  N.  Y. 
466;  Ellis  v.  iT.  F.,  Z.  E.  dh  W.  R.  R.  Co.,  95  id.  547.) 
Having  had  ample  opportunity  the  defendant  was  bound  to 
know  of  the  defect    {Gotliei  v.  iT.  Y.  cfe  Z.  E  R.  R.  Co., 
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29  Hun  640 ;  100  N.  Y.  462,  467.)  The  duty  of  maintaining 
machinery  in  repair  for  the  protection  and  safety  of  employes 
is  the  same  in  kind  as  the  duty  of  furnishing  safe  and  proper 
machinery  in  the  first  instance.  {FvUer  v.  Jewett^  80  N.  T. 
46,  53';  F<n^d  v.  Fttchhirg  Co.,  110  Mass.  240.)  There  is  no 
ground  for  alleging  negligence  on-  the  part  of  the  plaintiff. 
{Gotlieh  V.  Erie,  29  Hun,  640 ;  Porter  y,  Hannihal,  60  Mo. 
160.)  When  there  is  any  evidence  of  defendant's  negligence 
and  of  the  absence  of  contributory  negligence  on  the  part  of 
the  plaintiff,  the  cases  should  be  submitted  to  the  jury. 
{Pyles  V.  iT.  Y.  C.  R.  R.  Co.,  20  Week.  Dig.  394;  Fitzpatr 
rick  V.  N.  Y.  dk  H.  R.  R.  R.  Co.,  21  id.  169;  Nat.  BaiJc 
V.  City  Bank,  103  TI.  S.  658;  Ryan  Case,  37  Hun,  186; 
Hart  V.  H.  R.  Bridge  Co.,  80  K  Y.  622.) 

Hamilton  Harris  for  respondent.  The  plaintiff  did  not 
act  with  proper  care  in  making  the  attempt  to  couple  the  cars 
with  a  straight  link  after  he  had  seen,  before  he  went  in 
between  the  cars,  that  one  bumper  was  lower  than  the  other, 
and  required  a  crooked  link  to  make  the  coupling.  {Gibson 
y.  Erie  R.  R.  Co.,  63  K  Y.  449 ;  De  F(yrreet  v.  Jea)eU,  88  id. 
264;  Powera  v.  N.  Y,  L.  E.  t&W.  R.  R.  Co.,  98  id.  274; 
IT.  Y,  L.  E.  cfeTT.  R.  R.  Co.  v.  Lyons,  119  Penn.  St.  324; 
Marsk  V.  Chickering,  101  N.  Y.  396 ;  Shaw  v.  Sheldon,  103 
id.  667 ;  CahiU  v.  HUton,  106  id.  512 ;  Aj>pel  v.  B.,  N.  Y.  dk 
P.  R.  R.  Co.,  Ill  id,  550.)  Under  the  circumstances,  there 
was  no  omission  of  any  duty  which  the  defendant  owed  to  the 
plaintiff  in  the  exercise  of  reasonable  care  in  providing  fit 
appliances  for  the  plaintiff.  {DeOraffy.  N.  Y.  C.  <&  H.  R. 
R.  R.  Co.,  76  N.  Y.  125 ;  KeUy  v.  N.  Y.  <6S.  B.  R.  R.  Co., 
109  id.  44 ;  Devlin  v.  Smith,  89  id.  470 ;  Arnold  v.  P.  dk  H. 
C.  Cb.,  6K  Y.  8.  R368;  Bailey  y.  R..W.  <&  0.  R.  R.  Co., 
49  Hun,  877.) 

Beown,  J.  It  was  decided  in  OotUieb  v.  New  York, 
Lake  Erie  &  Western  Railroad  C(mpany  (100  N.  Y.  462), 
that  a  railroad  company  is  bound  to  inspect  the  cars  of 
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another  company  used  upon  its  road,  jost  as  it  would  inspect 
its  own  cars.  That  it  owes  this  dutj  as  master,  and  is 
responsible  for  the  consequences  of  such  defects  as  would 
be  disclosed  or  discovered  by  ordinary  inspection.  That 
when  cars  come  to  it  from  another  road  which  have  defects, 
visible  or  discernible  by  ordinary  examination,  it  must  either 
remedy  such  defects  or  refuse  to  take  them.  This  duty  of 
examining  foreign  cars  must  obviously  be  performed  before  such 
cars  are  placed  in  trains  upon  the  defendant's  road  or  furnished 
to  its  employes  for  transportation.  When  so  furnished  the 
employes  whose  duty  it  is  to  manage  the  trains  liave  a  right 
to  assume  that,  so  far  as  ordinary  care  can  accomplish  it,  the 
cars  are  equipped  with  safe  and  suitable  appliances  for  the  dis- 
charge of  their  duty,  and  that  they  are  not  to  be  exposed  to 
risk  or  danger  through  the  negligence  of  their  employer. 
The  defect  complained  of  in  this  case  was  obvious  and  dis- 
cernible to  the  most  ordinary  inspection  and  could  have  been 
easily  remedied.  It  is  argued  by  the  defendant  that  it  had  ful- 
filled its  duty  when  it  had  furnished  for  the  nse  of  its 
employes  crooked  links  which  could  be  used  in  coupling 
together  cars  upon  which  the  bumpers  were  of  different 
heights.  We  do  not  think  that  in  this  case  that  fulfilled  the 
measure  of  defendant's  obligation.  It  could  not  be  so  held 
unless  it  was  the  duty  of  the  plaintiff  to  examine  and  inspect 
the  cars  to  ascertain  whether  the  coupling  appliances  were  in 
proper  condition.  The  duty  of  examination,  like  the  duty  of 
furnishing  proper  machinery  and  appliances  in  the  first 
instance,  rests  upon  the  master.  [FvRer  v.  Jewett,  80  N.  Y.  46 ; 
Gottlieb  V.  N.  F.,  Z.  E.  dk  W.  B.  B.  Co.,  supra.) 

And  the  degree  of  vigilance  required  from  a  railroad  cor- 
poration in  this  respect  is  measured  by  the  danger  to  be 
apprehended  and  avoided..  {EUis  v.  N.  7".,  L.  E,  &  W. 
B.  B.  Co.,  95  N.  Y.  546 ;  SalUrs  y.D.&H.  C.  Co.,  3  Hun, 
338.)  While  in  the  case  of  corporations  the  performance  of 
this  duty  must  be  committed  to  employes,  there  is  no  pre- 
sumption that  it  rests  upon  any  particular  individual.  It  is 
not  within  the  apparent  scope  of  a  brakeman's  duty  and  does 
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not  necessarily  rest  upon  him.  In  the  absence  of  all  evidence 
npon  the  subject,  we  cannot,  therefore,  presume  that  the 
examination  and  inspection  of  the  particular  cars  in  question 
had  been  committed  to  the  plaintiff,  and  unless  it  had  he  had  a 
right  to  assume  that  the  master^s  duty  had  been  performed  by 
those  having  it  in  charge,  and  that  the  coupling  appliances 
upon  the  cars  were  adequate  to  the  performance  of  his  work 
without  extraordinary  risk  or  danger. 

It  is  further  contended  by  defendant  that  the  accident  was 
one  of  the  ordinary  risks  of  plaintiff's  employment  and  was 
liable  to  happen  in  coupling  any  cars.  Some  evidence  to 
which  our  attention  is  called,  given  by  plaintiff  on  his  cross- 
examination,  standing  alone  would  give  some  color  to  this 
claim,  but,  read  in  connection  with  the  other  testimony,  shows 
that  it  is  only  when  the  cars  are  propelled  against  each  other 
with  great  force  that  the  dead-woods  are  liable  to  come 
together  and  thus  endanger  the  brakeman  making  the  coupling. 

The  evidence  is  that  when  the  moving  cars  are  backed  upon 
the  stationary  car  at  a  slow  rate  of  speed,  or  at  a  speed  ordi- 
narily used  in  making  couplings,  that  the  bumpers  or  draw- 
heads  will  take  the  whole  shock  and  the  dead-woods  will  not 
meet,  but  there  will  be  a  space  between  them  of  from  two  to 
eight  inches.  Doubtless  the  danger  of  injury  arising  from 
the  engineer's  backing  the  train  upon  the  stationary  car  with 
great  force  is  a  risk  which  the  brakemen  must  assume,  and 
for  which  the  corporation  would  not  be  responsible,  but  that 
was  not  the  risk  to  which  the  plaintiff  was  exposed. 

The  evidence  is  that  the  train  was  backing  up  slowly  and  at 
a  rate  of  speed  that  would  not  have  brought  the  dead-woods 
in  contact  if  the  bumper  had  been  in  order.  Because  the 
bumper  of  the  moving  car  was  defective  and  hung  lower  than 
it  should  have  done,  it  passed  under  the  bumper  of  the  station- 
ary car  and  permitted  the  dead-woods  to  come  together. 

The  defective  bumper  was  thus  shown  to  have  been  the 
proximate  cause  of  the  accident.  It  was  literally  the  causa 
cansans.  Its  immediate  effect  was  to  permit  the  dead-woods 
of  the  two  cars  to  come  together,  and  the  plaintiff  was,  from 
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that  caaee,  exposed  to  a  danger  not  within  the  ordinary  risks 
of  his  employment. 

This  result  was  traceable  directly  to  the  defendant's  failure 
to  provide  the  moving  car  with  bumpers  in  good  order,  and 
unless  the  proof  showed  (which  it  did  not)  that  plaintiff  him- 
self was  in  some  way  responsible  for  that  condition  of  the 
car,  the  negligence  of  the  defendant  was  established. 

The  question  as  to  the  plaintiff's  contributory  negligence 
was,  I  think,  one  of  fact  for  the  jury.  He  testified  that  when 
the  cars  were  four  or  five  feet  apart  he  saw  that  the  bumper 
of  the  moving  car  was  lower  than  the  bumper  of  the  stationary 
car.  It  does  not  appear  that  he  observed  that  it  would  pass 
under  the  bumper  of  the  stationary  car,  or  that  there  was  any 
danger  that  the  dead-woods  would  come  together.  On  the 
contrary,  he  appears  to  have  thought  that  the  coupling  could 
be  made  with  the  straight  link  that  was  in  the  draw-head.  He 
had  a  right  to  assume  that  fact,  and  that  the  coupling  appli- 
ances were  in  good  order.  It  was  only  at  the  moment  that 
the  cars  were  about  to  collide  that  he  discovered  his  error.  • 

The  court  cannot  affirm  that  for  such  an  error  of  judgment, 
induced  as  it  was  to  some  extent  by  defendant's  neglect,  be  is 
to  be  held  to  have  been  careless.  Under  such  circumstances, 
when  the  whole  transaction  is  the  occurrence  of  a  moment,  a 
man  is  not  to  be  held  responsible  if  he  errs  as  to  tlie  estimate 
of  the  danger  that  confronts  him.  If  he  acts  the  part  of  a 
prudent  man,  willing  to  and  intending  to  perform  the  duty 
to  which  he  has  been  assigned,  he  has  done  all  that  the  law 
demands  of  him,  and  whether  he  acted  such  a  part,  under  the 
circumstances  of  this  case,  was  for  the  jury  to  determine. 

The  judgment  of  the  General  Term  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  event. 

All  concur,  except  Follett,  Ch.  J.,  and  Pottbb,  J.,  diseent- 
ing,  and  Haight,  J.,  not  voting. 

Judgment  reversed. 
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Lewis    Hopnek,    Appellant,    v.    John    E.    MoGowan, 
Bespondent. 

Plaintiifwasarrested  without  a  warrant  and  taken  into  a  District  Police 
Court,  by  a  policeman  in  the  city  of  New  York,  on  the  complamt  of  one  G. , 
who  claimed  that  plaintiff  had  assaulted  him.  The  police  justice  was 
engaged  and  plaintiff  was  taken  to  the  desk  of  defendant,  who  was  the 
assistant  clerk.  While  the  officer  was  stating  the  case,  defendant,  appar- 
ently annoyed  by  plaintiff's  interruptions,  directed  the  officer  to  put 
him  in  a  room  in  which  prisoners  were  kept.  This  was  done,  and 
plaintiff  remained  there  a  few  minutes  until  a  complaint  was  prepared; 
he  was  then  brought  before  the  justice  and  discharged  from  custody  on 
giving  bail.  In  an  action  for  false  imprisonment  it  did  not  appear  that 
defendant,  in  directing  plaintiff's  removal  from  the  room,  was  acting 
pursuant  to  any  rules  or  regulations  of  the  court  or  the  board  of  police 
justices,  or  in  performance  of  any  specific  authority  conferred  upon  him 
by  his  superior.  Held,  that  from  the  facts  it  must  be  assumed  the 
arrest  of  the  plaintiff  was  legal,  and  having  been  taken  before  the  court 
as  required  by  the  statute  (g  270,  chap.  410,  Laws  of  1883)  it  was  within 
the  power  of  the  police  officer,  and  it  was  his  duty,  until  he  could  be 

.  there  arraigned,  if  the  orderly  proceedings  in  the  court  required  it,  without 
any  direction  of  the  court  or  ito  officer,  to  remove  him  to  the  place 
appropriated  for  the  detention  of  persons  in  custody  awaiting  the  action 
of  the  court,  and  that  a  verdict  was  properly  directed  for  the  defendant. 

Green  v.  Kennedy  (46  Barb.  16;  affirmed,  48  N.  Y.  653)  distinguished. 

Evidence  of  the  disposition  made  by  the  grand  jury  of  the  cliarge  against 
plaintiff  was  excluded  on  the  trial.  Held,  no  error;  that  it  could  have  no 
legitimate  bearing  upon  the  question  of  the  legality  of  plaintiff's  arrest. 

Reported  below,  23  J.  &  8.  98. 

(Argued  October  10,  1889;  decided  October  29, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  17,  1886,  which  aflSrmed  a  judgment  in  favor  of 
defendant,  entered  on  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Jcmves  B.  McKewan  for  appellant.  The  plaintiflPs  incar- 
ceration was  due  to  the  conduct  and  assumed  authority  of  the 
defendant.    {Qreea  v.  Kennedy,  46  Barb.  16  ;  48  N.  Y.  653.) 
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The  defendant  held  no  official  position  giving  him  any  right 
or  power  in  the  premises  to  interfere  with  the  plaintiffs 
person  or  liberty  which  could  not  be  exercised  with  the  same 
justification  by  any  private  citizen.  (Consolidation  Act, 
§  1546 ;  lie  parte  DoU,  7  Phil.  595 ;  Meyer  v.  Clarky  4  Supr. 
Ct.  Eep.  107.)  The  plaintiff  having  been  arrested  without  a 
warrant  vas  entitled  to  show  the  termination  of  the  proceed- 
ing and  his  discharge.  {Rown  v.  C.  cfe  T.  S.  li.  Ji.  Co,^ 
34  Hun,  471 ;  Thorn  v.  Turck,  94  N.  Y.  90  ;  Day  v.  Bach, 
87  id.  56 ;  Maries  v.  Townsend,  97  id.  590.)  If  cruelty, 
malice  or  oppression  appear  to  have  occasioned  or  a^ravated 
the  imprisonment,  they  shall  not  cover  themselves  with  the 
thin  veil  of  legal  forms,  nor  escape  under  cover  of  a  justifica- 
tion the  most  technically  regular.  {Johnstone  v.  Sutton^ 
1  Term  Eep.  536  ;  Doyle  v.  Russell,  30  Barb.  305 ;  Espinasse 
Dig.  332.) 

Graiz  Nathan  for  respondent.  The  plaintiff  having  been 
guilty  of  disorderly  conduct  in  the  court-room,  the  defendant 
would  have  been  justified,  under  the  instructions  of  the  court, 
in  having  him  placed  under  arrest  and  removed  to  the  "  box  " 
until  a  complaint  could  be  made  against  him,  even  if  the 
plaintiff  had  not  been  already  a  prisoner  upon  another  charge. 
{Hopner  v.  McGowan,  22  J.  &  S.  98.) 

Bradley,  J.  The  action  was  brought  to  recover  damages 
for  alleged  false  imprisonment. 

The  plaintiff  was  arrested  without  warrant  by  a  member  of 
the  police  force  of  the  city  of  New  York,  and  taken  into  the 
Fifth  District  Police  Court,  in  which  defendant  was  assistant 
of  the  clerk.  The  defendant  and  the  police  justice  of  the 
court  testified  that  the  latter  was  then  engaged  in  the  con- 
sideration of  some  other  case  before  him.  The  plaintiff,  with 
one  Graham,  who,  under  the  direction  of  the  police  officer, 
accompanied  him  to  the  court,  was  taken  to  the  desk  of  the 
defendant,  in  the  court-room,  who  proceeded  to  take  a  state- 
ment of  the  case  upon  which  the  plaintiff  had  been  arrested, 
and  wliile  the  police  officer  was  making  his  statement  the 
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defendant,  apparently  annoyed  by  the  interruption  of  the 
plaintiff,  directed  the  officer  to  put  the  plaintiff  in  a  room  in 
which  prisoners  were  kept,  and  he,  with  Graham,  was  taken 
there,  where  he  remained  a  few  minutes  until  the  complaint 
was  prepared,  which  was  made  by  Graham  against  the  plaintiff 
for  an  alleged  assault  and  battery.  Thereupon  the  plaintiff  was 
brought  before  the  court  or  magistrate  and  discharged  from 
custody  on  giving  bail.  The  cause  of  the  plaintiff's  complaint 
against  the  defendant  was  the  direction  of  the  latter,  upon 
which  the  plaintiff  was  placed  in  the  adjoining  room  in  which 
prisoners  were  usually  detained  temporarily  imtil  their  arraign- 
ment before  tlie  court.  The  clerks'  assistants  for  those  courts 
are  appointed  by  the  board  of  police  justices,  and  they  are  to 
obey  the  reasonable  direction  of  the  police  clerks,  subject  to 
the  proper  orders  of  the  police  justices  and  of  such  board. 
(Laws  1882,  chap.  410,  §  1546.)  It  does  not  conclusively 
appear  that  the  defendant,  in  giving  the  direction  before  men- 
tioned, was  acting  pursuant  to  any  rules  or  regulations  of  the 
court  or  of  the  board  of  police  justices,  or  in  performance  of 
any  specific  authority  conferred  upon  him  by  his  superior. 
It  is  urged  that  his  direction  to  place  the  plaintiff  in  the 
prisoners'  room,  was  wrongful  and  charged  the  defendant  as 
for  unlawful  imprisonment  of  the  plaintiff.  If  the  plamtiff's 
arrest  was  without  authority,  and  his  custody  by  the  police 
oflSeer  illegal,  it  might  be  seen  that  the  defendant  would,  by 
causing  the  execution  of  his  direction,  be  rendered  liable  as  a 
participant  in  the  unlawful  arrest  and  custody  of  the  plaintiff. 
But  it  must,  upon  the  facts  and  exceptions  as  presented  by 
the  record,  be  assumed  that  the  arrest  of  the  plaintiff  was 
legaL  It  was  made  while  he  was  engaged  apparently  in  the 
conm:iission  of  a  breach  of  the  peace,  that  is  to  say,  committing 
an  assault  upon  Graham.  This  supported  the  right  of  the 
officer  in  making  the  arrest  and  in  taking  the  plaintiff  before 
the  magistrate  or  court,  although  there  may  have  been  cir- 
cnmstances  which  would  constitute  a  defense  for  him  upon 
the  hearing  or  trial  of  the  charge.  He  submitted  to  the  arrest 
and  was  immediately  taken  before  the  sitting  magistrate  or  his 
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court  as  required  by  the  statute.     (Id.  §  279.)    And  until  he 
could  be  there  arraigned,  it  was  within  the  power  of  the  police 
officer  to  place  the  plaintiff  in  the  prisoners'  room  without 
any  direction  of  the  court  or  its  officer.     No  legal  right  of  the 
plaintiff  was,  therefore,  violated  by  placing  and  temporarily 
detaining  him  there  to  await  the  opportunity  to  bring  his  case 
in  orderly  manner  before  the  police  justice.     The  defend- 
ant, as  the  assistant  of  the  clerk,  had  his  duties,  whatever  they 
were,  to  perform.     In  this  instance  he  was  attempting  to  ascer- 
tain the  facts  upon  which  to  prepare  the  complaint  with  a  view 
to  the  proper  presentation,  for  the  action  of  the  court  or  magis- 
trate upon  it,  of  the  charge  on  which  the  arrest  was  made. 
That  service  of  the  defendant,  it  may  be  assumed,  was  legiti^ 
mately  within  his  duties,  but  it  was  but  reasonable  that  he 
should  have  the  opportunity  to  do  it  without  unnecessary 
interruption.    The  cause  which  induced  him  to  direct  the 
officer  having  the  custody  of  the  plaintiff,  to  take  him  to  the 
room  referred  to,  evidently  did  not  spring  from  any  purpose 
to  make  his  detention  oppressive.     It  was  to  enable  him  to 
obtain  the  information  requisite  to  prepare  the  complaint  for 
the  presentation  of  the  case  to  the  magistrate.     While  it  is 
reprehensible    to    render    the  custody  of  persons  arrested 
unnecessarily  uncomfortable,  and  for  abuses  in  that  respect  an 
action  may  lie,  there  must  be  some  discretion  in  the  officer 
making  arrests  as  to  the  nature  of  the  restraint  which  may  be 
essential  to  the  security  of  the  custody  of  prisoners.    There 
was,  in  the  present  case,  probably  no  ground  for  apprehension 
that  the  plaintiff  would  attempt  to  escape  from  the  custody  of 
the  officer.     But  it  is  not  seen  that  it  could  be  treated  as  any 
abuse  of  the  power  of  the  police  officer  to  place  the  plaintiff 
in  the  room  as  was  done.     And  if  the  orderly  proceeding  in 
the  court-room  would  be  promoted  by  the  temporary  absence 
of  the  plaintiff,  it  was  fairly  within  the  duty  of  tiie  police 
officer,  without  any  direction  to  do  so,  to  remove  him  to  the 
place  appropriated  to  the  detention  of  persons  in  custody 
awaiting  the  action  of  the  magistrate  or  the  opportunity  to 
have  their  cases  presented  before  him.    And  as  this  was 
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legitimately  within  the  authority  of  the  police  oflScer,  and 
could  not  be  treated  as  an  abuse  of  his  power,  it  is  difficult  to 
see  any  ground  upon  which  the  action  against  the  defend- 
ant, as  for  false  imprisonment,  could  be  supported.  The 
custody  of  the  plaintiff  was  neither  produced  or  continued  by 
the  direction  of  the  defendant  The  opportunity  of  the 
plaintiff  to  be  heard  and  to  obtain  his  discharge  on  giving 
bail,  was  not  by  such  direction  delayed  or  postponed.  Nor 
was  he  denied  any  legal  right  he  had  in  that  respect.  The 
contention  on  the  part  of  the  plaintiff  is  not  necessarily  aided 
by  Green  v.  Kennedy  (46  Barb.  16 ;  affirmed,  48  N.  Y.  653). 
There  the  duty  of  Kennedy,  who  was  superintendent  of  the 
police,  was  to  direct  that  Green  be  taken,  without  delay,  before 
a  magistrate,  but,  instead  of  doing  that,  he  directed  that  he  be 
taken  back  and  locked  up. 

That  treatment  of  the  prisoner  was  in  violation  of  his  right, 
which  the  law  afforded  him,  to  be  taken  without  unnecessary 
delay  before  the  magistrate.  He  was  there  kept  in  imprison- 
ment eight  days  with  the  knowledge  of  Kennedy,  who  was 
very  properly  held  liable  for  false  imprisonment,  although 
the  arrest  was  legal.  That  was  a  case  of  denial  by  the 
defendant  there  of  the  right  of  the  plaintiff  to  have  his  case 
presented  to  the  magistrate  as  soon  as  practicable,  of  which 
there  is  and  can  be  no  complaint  in  the  present  case.  In  that 
case  the  right  of  the  officer  making  the  arrest  to  detain  the 
prisoner  until  there  may  be  an  opportunity  for  hearing  before 
the  magistrate  is  recognized.  That  was  all  that  was  done  in 
this  instance,  and  whether  the  detention  was  in  the  court-room 
or  in  the  other  room  referred  to,  does  not  seem  essentially 
important  in  a  legal  sense,  whatever  view  may  be  taken  of  it 
as  mere  matter  of  propriety,  with  which  the  court  on  this 
review  is  not  at  liberty  to  deal.  These  views  lead  to  the  con- 
clusion that  no  right  of  action  for  false  imprisonment  resulted 
in  favor  of  the  plaintiff  against  the  defendant  from  the  direc- 
tion before  mentioned,  given  by  the  latter  to  the  police  officer, 
and,  therefore,  the  exception  to  the  direction  of  the  verdict 
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was  not  well  taken.  And  the  same  may  be  said  of  the  excep- 
tion to  the  refusal  to  submit  to  the  jury  certain  propositions, 
which  the  defendant's  counsel  requested  to  have  submitted  to 
them.  It  may  be  observed  that  the  question  of  the  arrest  of 
the  plaintiflE  by  the  police  oflScer  or  its  l^ality  was  not 
specifically  embraced  within  such  request,  nor  was  it  available 
to  the  plaintiff  as  one  of  fact  for  the  jury  upon  the  evidence. 

The  exclusion  of  evidence  of  the  disposition  made  by  the 
grand  jury  of  the  charge  against  the  plaintiff  was  not  error. 
That  evidence  could  have  no  legitimate  bearing  upon  the 
question  of  the  legality  of  the  arrest  by  the  police  officer. 
And  in  this  action  for  false  imprisonment  the  termination  of 
the  criminal  proceeding  against  the  plaintiff  liad  no  importance, 
although  such  fact  is  essential  in  an  action  for  malicions 
.  prosecution. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


^ ^v  John  L.  Sutherland  et  al.,  as  Executors,  etc.,  Bespondents,  v. 

\\\83^\  Alonzo  Bradner  et  al.,  Appellants. 

A  preferential  assignment  by  an  insolvent  of  all  Ms  estate,  in  trust,  for  the 
payment  of  only  a  part  of  his  creditors,  which  provides  that  after  paying 
the  creditors  named  the  remainder  of  the  assigned  estate  shall  be  restored 
to  the  assignor,  hinders  and  delays  the  unpreferred  creditors,  and  is  void 
as  against  them;  and  this,  although  no  fraud  was  intended  by  the 
assignor  and  assignee. 

An  assignment,  void  on  its  face,  cannot  be  reformed  or  validated  by  a  sup- 
plementary assignment  so  as  to  cut  off  a  lien  of  a  judgment  recovered 
after  its  execution  and  before  its  reformation  or  attempted  correction. 

Reported  below,  89  Hun,  184. 

(Argued  October  15,  1889;  decided  October  22,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  at  the  January  term,  1886,  which  aflSrmed  a  judgment  in 
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fevor  of  plaintifiB,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

On  the  4rth  day  of  June,  1884,  Alonzo  Bradner  executed, 
acknowledged  and  delivered  a  preferential  general  assignment 
for  the  benefit  of  his  creditors  to  Andrew  J.  Holden,  as 
assignee,  who,  on  the  same  day,  executed  and  acknowledged 
an  acceptance  thereof  and  delivered  the  completed  instrument 
to  the  clerk  of  the  county  of  Livingston  by  whom  it  was  duly 
recorded  on  that  day.  The  assignor,  by  his  assignment, 
preferred  part  of  his  creditors,  dividing  those  preferred  into 
four  classes  and  directing  the  payment  in  full  of  each  class  in 
its  order,  but  provided  that  in  case  the  assigned  estate  should 
be  insufficient  to  pay  some  one  of  the  classes  in  full,  then  the 
creditors  named  in  such  class  were  to  be  paid  pro  rata.  The 
assignor  after  making  provision  for  the  payment  of  the 
preferred  creditors,  provided :  "  Lastly,  the  said  party  of 
the  second  part  shall  return  the  surplus  of  said  net  proceeds 
and  avails  after  the  payment  of  the  said  debts,  demands  and 
liabilities  as  herein  provided,  if  any  there  shall  be,  to  the  said 
party  of  the  first  part,  his  executors,  administrators  or  assigns." 

The  plaintiflEs  were  not  preferred  in  the  assignment,  and 
when  it  was  made  an  action  was  at  issue  and  pending  in  the 
Supreme  Court  between  them  as  plaintiffs  and  Alonzo  Bradner 
and  David  D.  McNair,  as  defendants,  in  which  the  plaintiffs 
recovered,  June  16, 1884,  a  judgment,  on  contract,  against 
Bradner  and  McNair  for  $17,698.87  damages  and  costs,  a 
transcript  of  which  was,  on  the  next  day,  duly  filed  and  the  judg- 
ment duly  docketed  in  the  office  of  the  clerk  of  the  county  of 
Livingston,  in  which  county  Bradner  and  McNair  then 
resided.  June  17,  1884,  an  execution  was  issued  to  the 
sheriff  of  the  county  of  Livingston,  who  had  not  returned  it 
at  the  time  of  the  trial  of  this  action,  being  unable  to  collect 
it  or  any  part  of  it  by  reason  of  said  assignment. 

June  28,  1884,  the  assignor  executed  and  acknowledged  an 
instrument  which  is  called  a  supplementary  assignment,  to  his 
said  assignee,  referring  to  the  original  assignment  and  reciting 
and  directing  as  follows  :    "  Whereas,  it  was  intended  by  tlie 
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party  of  the  first  part  (the  afisignor)  to  provide  for  the  pay- 
ment of  ali  of  his  creditors,  ont  of  the  avails  of  the  property, 
so  transferred  and  conveyed,  in  whole  or  in  part,  as  provided 
in  said  deed  of  assignment ;  and  whereas,  in  copying  the  draft 
of  said  deed  the  party  of  the  first  part,  by  mistake  and  unin- 
tentionally, omitted  to  insert  in  the  deed  executed  by  him  a 
clause  authorizing  the  party  of  the  second  part  (the  assignee) 
therein  to  pay  all  creditors  of  the  party  of  the  first  part,  not 
specified  in  said  deed  as  entitled  to  preference,  out  of  any 
property  or  proceeds  thereof  remaining  in  his  hands.  Xow, 
for  the  consideration  mentioned  in  said  deed,  and  fully  to  carry 
out  the  intention  and  purpose  of  the  parties  thereto,  and  to 
supply  the  omission,  the  party  of  the  first  part  does  hereby 
authorize  and  direct  the  said  party  of  the  second  part,  in  case 
any  property  so  conveyed  and  transferred  to  him,  or  the  avails 
thereof,  shall  remain  in  his  hands  after  paying  and  discharging 
the  debts  due  to  the  creditors  specifically  named  in  said  deed, 
and  before  any  surplus  shall  be  returned  to  the  party  of  the  first 
part,  as  in  said  deed  of  assignment  provided,  to  pay  all  other 
debts  of  the  party  of  the  first  part  in  full,  if  the  said  properly 
or  avails  thereof  be  sufficient  for  that  purpose,  and  if  not,  to 
pay  the  same  pro  rata^  in  proportion  to  the  amounts  of  such 
debts." 

June  thirtieth  this  instrument  was  delivered  to  the  assignee 
who  on  that  day  executed  and  acknowledged  an  acceptance 
thereof  and  delivered  the  completed  instrument  to  the  clerk  of 
the  county  of  Livingston,  by  whom  it  was  duly  recorded  on  that 
date.  On  the  14th  day  of  July,  1S84,  this  action  was 
begun  to  have  the  assignment  declared  fraudulent  and  void 
as  against  the  plaintiffs'  judgment,  which  the  plaintifb 
asked  to  have  declared  a  lien  on  the  assignor's  real  estate, 

Jarnes  Wood  and  J.  A,  Van  Derlip  for  appellants.  The 
assignment  is  not  fraudulent  on  its  face  and  void  if  it  appears 
from  the  instrument  that  the  assignor  devoted  all  his  property 
to  the  payment  of  all  his  creditors,  and  did  not  create  a  trust 
for  hifl  own  benefit.     {Beehee  v.  Bank,  1  Johns.  651.)    When 
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the  terms  and  provisions  of  a  written  instrament  are  sucli  as 
must  necessarily  operate  fraudulently,  the  law  will  presume 
an  intention  to  produce  that  result.  Parties  are  deemed  to 
intend  the  necessary  consequences  of  their  acts.  {Cunning- 
ham V.  Freeborn^  11  Wend.  241 ;  8ewa/rd  v.  Jackson^  8  Cow, 
406 ;  Jdckaon  v.  Peet^  4  Wend.  300 ;  Orover  v.  Waheman^ 
11  id.  193.)  If  the  provisions  of  the  assignment,  taken  as  a 
whole,  can  be  construed  or  interpreted  to  mean  that  the  debts, 
demands  and  liabilities,  directed  to  be  paid,  include  all  the 
debts  of  the  assignor,  then  the  assignment  is  not  fraudulent 
and  void  on  its  face.  {Doremus  v.  Lewis^  8  Barb.  124.)  The 
defendants  were  entitled  to  the  evidence  on  the  question  of 
the  reformation  of  the  assignment,  so  as  to  conform  it  to  the 
agreement  as  made  between  the  parties  to  it  at  the  time  of  its 
execution,  to  enable  them  to  obtain  the  aflSrmative  relief 
demanded  by  them  in  their  answer.  {GiUeapie  v.  Moon^ 
2  Johns.  Ch.  595;  Lyman  v.  U.  Ins,  Co.^  17  Johns.  37C; 
Nevin  \,^  Dunlap^  33  N.  Y.  676;  Kent  v.  Manchester, 
29  Barb.  595 ;  Humphreys  v.  Hurtt,  20  Hun,  398 ;  Rider  v. 
Pawea,  28  N.  Y.  310;  WeOes  v.  Tates,  44  id.  525;  ^.  8. 
Bk.  V.  Burdick,  87  id.  47,  48;  Paine  v.  Upton,  87  id.  327; 
Bush  V.  nicks,  60  id.  298;  Olute  v.  Kreis,  102  id.  377; 
Maher  v.  J7.  Ins.  Co.,  67  id.  283 ;  Ooldmdth  v.  Z.  Ins.  Co., 
18  Abb.  [K  C]  325;  McGowan  v.  Gein,  13  N.  Y.  S.  R 
421 ;  Titus  Y.  Perry,  Id.  237;  Crippen,  v.  Baum^,  15  Hun, 
136.)  The  trial  judge  erred  in  holding  that  as  the  clause 
alleged  to  have  been  omitted  by  mistake  was  not  in  writing, 
the  court  had  no  power  to  reform  the  assignment,  as  demanded 
by  the  defendants.  {Stowed  v.  Haslett,  5  Lans.  380.)  When 
an  instrument  is  drawn  and  executed  for  the  purpose  of  caiTy- 
ing  into  effect  a  contract,  written  or  parol,  previously  entered 
into,  and  which  by  mistake  of  the  draftsman,  in  fact  or  in  law, 
does  not  fulfill  the  intention  of  the  parties,  equity  will  correct 
the  mistake,  so  as  to  produce  a  conformity  of  the  instrument 
to  the  agreement.  {Rogers  v.  Atkinson,  1  Kelly,  12 ;  Hunt 
▼.  Bousmanier,  1  Peters,  13 ;  14  Story's  Eq.  §§  152, 153.) 
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Charles  J,  Bissell  for  respondents.  The  assignment  was 
void  upon  its  face,  as  to  creditors  not  provided  for,  it  being  a 
general  assignment  and  the  assignor  insolvent,  by  reason  of 
the  provision  requiring  the  return  of  the  surplus  to  the 
assignor  after  payment  of  the  preferred  creditors,  without 
making  any  provision  for  the  payment  of  the  creditors  at 
large.  {Ba/mey  v.  Griffin,  2  Comst.  355;  Goodrich  v. 
Dimns,  6  mil,  438;  Collomh  v.  Caldwdf,  16  N.  Y.  484; 
Leitch  V.  HoUiater,  4  Comst.  211.)  This  obnoxious  provision 
rendered  the  whole  assignment  void.  (  Wakeman  v.  Grace, 
4  Paige,  23 ;  QNeiU  v.  Salmon,  25  How.  Pr.  246 ;  Jess^i-p  v. 
Hulse,  25  N.  T.  168.)  The  assignment  is  void  upon  its  face 
by  the  express  terms  of  the  statute,  without  any  proof  of  fraud, 
because  it  attempted  to  create  a  trust  in  the  personal  property 
to  the  use  of  the  assignor.  (2  R.  S.  pt.  2,  chap.  7,  tit.  2,  §  1.) 
The  assignment  was  void  tipon  its  face  as  to  creditors 
not  provided  for  therein,  without  any  proof  of  fraudulent 
intent,  as  matter  of  fact,  because  the  assignor  must  be  pre- 
sumed to  have  intended  the  necessary  consequences  of  his 
act,  and  the  necessary  result  of  carrying  into  effect  the  pro- 
visions of  the  assignment  would  be  to  hinder,  delay  and 
defraud  creditors  not  named  in  the  assignment.  {Edgell  v. 
Hart,  9  N.  Y.  213;  MUtnacht  v.  KeUy,  3  Keyes,  407; 
Nichols  V.  McEwan,  17  N.  Y.  22 ;  Knapp  v.  McGowan, 
96  id  75 ;  Coleman  v.  Burr,  93  id.  17 ;  Lester  v.  PoUock, 
3  Robt  691 ;  Kavanaugh  v.  Barrm,  44  Barb.  192 ;  Sheldon 
V.  Dodge,  4  Denio,  217.)  The  assignment  from  Bradner  to 
Holden  took  effect  only  from  the  time  of  its  delivery,  after 
all  of  the  statutory  requirements  had  been  complied  with. 
( Warner  v.  Jaffray,  96  N.  Y.  248.)  No  subsequent  act  of 
the  assignor  can  validate  a  void  assignment,  as  against  an 
intervening  judgment-creditor.  {Porter  v.  WiUiams,  9  N^  Y. 
142.)  The  assignor  could  not,  by  any  act  of  his,  alter  the 
prior  assignment  after  its  delivery.  {Ogden  v.  Prentice, 
33  Barb.  160;  Sweet  v.  Tinslar,  52  id.  271;  Stewart  v. 
Achley,  Id.  283 ;  Porter  v.  WiUiams,  9  N.  Y.  142 ;  Bdl  v. 
Hdford,  1  Duer,  58,  78,  79.)    Equality  among  creditors  is 
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eqnitj,  and  the  court  will  not  relieve  against  a  mistake  for 
the  purpose  of  securing  one  creditor  a  preference  pyer 
another.  {Bank  of  Rochester  v.  Emerson^  10  Paige,  ,"5$ ; 
BtLchan  V.  Summer^  2  Barb.  Ch.  165  ;  Bwnhard  v.  Phillips^ 
11  Paige  Ch.  66 ;  Be  Peyster  v.  IlUdreth,  2  Barb.  Ch.  109 ; 
Cherry  v.  Munro,  2  id.  618 ;  1  Story's  Eq.  Jur.  [6th  ed.}-3|98, 
§  176.) 

FoxxBTT,  Ch.  J.  A  preferential  assignment  by  an  insolvent 
of  all  his  estate,  in  trust,  for  the  payment  of  but  part  of  his 
creditors,  which  provides  that  after  paying  the  creditors  named, 
the  remainder  of  the  assigned  estate  shall  be  restored  to  the 
assignor,  hinders  and  delays  the  unpreferred  creditors,  and  it 
is  void  as  against  them.  {Goodrich  v.  Bovms^  6  Hill,  438; 
Barney  v.  Griffin^  2  N.  T.  365;  Collomh  v.  Caldwell^ 
16  id.  484.) 

The  appellants  concede  that,  as  against  the  plaintifEs'  judg- 
ment, the  assignment,  in  so  far  as  it  affects  the  real  estate  is 
invalid,  but  urge  that  it  was  validated  by  the  so-called  supple- 
mentary assignment;  but  if  not,  that  it  should  have  been 
reformed  upon  proof  that  the  illegal  clause  was  inserted  through 
the  mistake  and  inadvertence  of  the  assignor  and  assignee 
without  fraudulent  intent.  The  instrument  recorded  June 
thirtieth,  and  called  a  supplementary  assignment,  did  not  vaU- 
date  the  original  assignment  as  against  the  plaintiffs'  judgment, 
which  was  recovered  and  docketed  between  the  dates  of  the 
two  instruments,  and  became  a  legal  lien  on  all  of  the  assignor's 
real  estate  situated  in  the  coimty  wherein  it  was  docketed. 
{Porter  v.  Williams,  5  How.  Pr.  441 ;  affirmed,  9  N.  T.  142; 
Gates  V.  AndrewSj  37  id.  657 ;  Schwartz  v.  Soutter,  41  Hun, 
833;  affirmed,  103  N.  Y.  683;  AvefiU  v.  Zoucksy  6  Barb. 
470;  MetoalfY.  Van  Brunt,  37  id.  621 ;  Smith  v.  Howard, 
1  Sheld.  5  ;  20  How.  Pr.  121.)  The  defendants  alleged  in 
their  answers,  and  offered  to  prove,  that  the  assignor  intended 
by  his  assignment  to  devote  all  his  property  to  the  payment 
of  his  debts,  and  that  the  provision  for  the  restoration  to  the 
asBignor  of  the  remainder  after  the  payment  of  the  preferred 
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creditors  was  inadvertently  inserted  by  mistake,  and  without 
in^euf  to  defraud  the  creditors  of  the  assignor,  which  evidence 
wE^^ejected  on  the  ground  that  it  would  afford  no  ground  for 
a  reformation  of  the  assignment  as  against  the  lien  of  the 
plaintiffs'  judgment.  It  is  clear,  on  principle  and  authority, 
tha^n  assignment  void  on  its  face  cannot  be  reformed  by  an 
action  so  as  to  cut  off  a  lien  of  a  judgment  recovered  after  the 
execution  of  the  illegal  assignment  and  before  its  reformation. 
{Whitaler  v.  Gavit^  18  Conn.  522;  Whitakerr,  WUliamSy 
20  id.  98 ;  Farrmo  v.  Hayes^  51  Md.  504.)  This  assignment, 
by  its  terms,  hindered  and  delayed  the  creditors  of  the  assignor, 
and  it  was  not  competent  to  show,  for  the  purpose  of  cutting 
off  the  lien  of  the  judgment,  that  no  fraud  was  intended  by 
the  assignor  and  assignee. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haioht,  JJ.  not  sitting. 

Judgment  affirmed. 


^^..^v  Anna  M.  Tisdale,  Respondent,  v.  The  Pbesident,  Mana- 

\\«\  *^^  geks  and  Company  of  the  Delawake  and  Hudson  Canai* 

liTMcl  Company,  Appellant. 

It  is  not  error  for  the  court  to  permit  counsel  in  summing  up  a  cause  on 
trial  to  read  portions  of  the  pleadings  of  the  adverse  party,  although  not 
put  in  evidence,  and  hj  proper  comments  to  explain  and  point  out  the  facts 
in  issue.  Nor  is  it  rendered  incompetent  by  the  fact  that  by  stipulation 
the  issues  are  modified  by  admissions  of  some  of  the  facts;  the  pleadings 
and  the  stipulation  may  properly  be  considered  and  construed  together. 

No  presumption  of  harm,  therefore,  arises  from  the  fact  that  counsel  read 
a  portion  of  his  opponent's  pleadings  to  the  jury,  and  commented  thereon; 
and  while  there  may  be  cases  where  such  a  course  would  be  injurious, 
and  if  allowed,  under  proper  objections  and  exceptions,  would  be  good 
ground  for  an  appeal,  in  order  to  be  available,  a  complete  history  of  the 
transaction  should  appear  in  the  record  so  that  the  appellate  court  may 
determine  as  to  whether  it  was  prejudicial. 

Where  an  appeal  presents  debatable  questions  not  settled  at  the  time  it  was 
brought,  damages,  by  way  of  costs  for  the  delay  caused  by  the  appeal 
authorized  by  the  Code  of  Civil  Procedure  (§  8251),  will  not, be  allowed. 

(Argued  October  16, 1889;  decided  October  29,  1889.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  1, 1886,  which  affirmed  a  judgment, 
in  favor  of  plaintifE,  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Tlio  plaintiff  alleged  in  her  complaint  that  in]  October,  1883, 
the  defendant,  a  railroad  corporation,  operated  a  railroad  pass- 
ing over  a  bridge  at  Fort  Edward,  Kew  York ;  that  on  the 
twenty-second  of  that  month,  said  bridge,  through  the  negli- 
gence of  the  defendant,  gave  way  as  a  train  of  its  cars  was 
passing  over ;  that  said  train  was  there])y  wrecked  and  the 
plaintiff,  a  passenger  thereon,  was  thrown  therewith  about 
thirty  feet  into  the  bed  of  the  feeder  below  and  permanently 
injured 

The  defendant,  by  its  verified  answer,  denied  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  following 
allegations  of  the  complaint :  "  That  plaintiff  was  a  passenger 
on  the  cars  of  defendant  October  22,  1883,  or  at  any 
other  time;  that  plaintiff  was  injured  in  the  accident  at 
Fort  Edward,  October  22, 1883,  or  at  any  other  time  or  place ; 
that  plaintiff  was  injured  for  life,  suffered  pain  or  anguish,  or 
had  her  clothing  damaged ;  that  she  has  been  put  to  expense, 
or  will  be,  to  cure  herself  of  said  alleged  injuries." 

The  defendant  further  denied,  upon  information  and  belief > 
"  that  it  had  been  guilty  of  any  carelessness  or  negligence  in 
failing  to  build  or  maintain  a  bridge  in  a  good  and  safe  con- 
dition and  of  strength  sufficient  to  enable  its  cars  and  locomo- 
tives to  pass  over  the  same  in  safety  at  Fort  Edward,  or  else- 
where, and  in  allowing  the  same  to  become  or  remain  in  an 
unsafe,  insecure  or  dilapidated  condition,  or  by  reason  of  any 
act,  omission  or  thing  whatsoever  *  *  *  tliat  it  has  been 
guilty  of  any  carelessness,  negligence,  breach  of  duty,  or  vio- 
lation of  agreement  with  or  toward  this  plaintiff,  or  that  plaint- 
iff has  been  injured  or  damaged  in  any  sum  by  reason  of  any 
fault  of  theirs." 

Befcyte  the  commencement  of  the  trial  the  defendant  stipu- 
SiCKELs — Vol.  LXXI.     63 
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lated  in  writing  that  it  would  ^^  admit  its  liability  to  plaintiff 
for  damages  in  consequence  of  the  fall  of  the  railroad  bridge 
over  the  feeder  at  Fort  Edward,  thus  narrowing  the  issues  in 
this  case  to  the  plaintifPs  injury  and  the  amount  of  damages 
suffered  by  her." 

Further  facts  appear  in  the  opinion. 

Edgar  L.  Fursman  for  appellant.  It  was  error  to  permit 
plaintiff's  counsel,  notwithstanding  the  defendant's  objection 
and  exception  in  summing  up  to  the  jury,  to  read  the  answer 
to  them,  and  to  comment  thereon,  the  answer  not  having  been 
put  in  evidence.  (8  J.  &  S.  395  ;  Koelgea  v.  G.  Z.  Ins.  Co,^ 
57  K.  Y.  638 ;  Fash  v.  T.  A.  R.  R.  Co.,  1  Daly,  148 ;  Willu 
V.  Forrest,  2  Duer,  310,  312,  317;  Drew  v.  Andrews, 
8  Hun,  28.)  The  pleadings  were  not  evidence  beyond  the 
portion  thereof  admitted  in  the  answer.  {Payne  v.  K,  C. 
Mfg.  Co.,  2  Hun,  673;  Brown  v.  Khch,  5  N.  Y.  Sup.  245, 
248 ;  Whitney  v.  Town  of  Ticonderoga,  24  N.  Y.  S.  E.  950 ; 
Abbott's  Trial  Brief,  65,  69,  subd.  11,  137.)  It  is  not 
essential  that  it  should  appear  that  ''harm  "  must  have  resulted 
from  this  error.  It  is  enough  if  the  court  can  see  that  harm 
may  have  resulted  from  it.  {Anderson  v.  7?.,  etc,,  R.  R.  Co., 
54  N.  Y.  334;  Rutchins  v.  Hutchins,  98  id.  56.) 

Amasa  J.  Parker  for  respondent.  Plaintiff's  counsel  had 
a  right  in  8umn:>ing  up  the  case  to  read  as  he  did  a  portion  of 
the  answer.  {Monticello  v.  Grant,  104  Ind.  168,  170;  New 
Albojiy  V.  VincenTies,  62  id.  345,  347 ;  Boots  v.  Canine^  94  id. 
417;  Colter  v.  Galloway,  68  id.  210,  219 ;  Huston  v.  Gilbert, 
40  Hun,  638  ;  White  v.  Smith,  46  K  Y.  418  ;  Rowe  v.  Conly, 
2  N.  Y.  Civ.  Pro.  Eep.  425 ;  Fash  v.  T.  A.  R.  Co.,  1  Daly, 
148  ;  McEinney  v.  Ilartman,  4  Iowa,  154 ;  Trahue  v.  North, 
2  A.  K.  Marsh.  361.) 

Vann,  J.  Upon  the  trial  of  this  ection  the  counsel  for  the 
plaintiff,  while  addressing  the  jury  at  the  close  of  the  evidence, 
was  reading  a  portion  of  the  answer  when  the  counsel  for  tlie 
defendant  objected  upon  the  ground  that  it  was  not  in  evi- 


r 


1889.]     TisDALE  V.  President,  etc  ,  of  D.  &  H.  C.  Co.     419 

Opinion  of  the  Court,  per  Vann,  J. 


dence,  aud  was  iuadmissible  and  immaterial  under  the  stipula- 
tion in  the  case.  The  court  overruled  the  objection  and  gave 
the  defendant  an  exception.  The  plaintiff's  counsel,  there- 
upon, by  permission  of  the  court,  continued  to  read  the  answer, 
or  portions  thereof,  to  the  jury  and  also  made  comments  upon 
it,  the  defendant  duly  excepting.  The  record  before  us  does 
not  disclose  the  nature  of  the  comments  made  by  counsel  upon 
the  answer,  and  for  aught  that  appears  they  may  have  been 
moderate,  fair  and  harmless. 

The  object  of  pleadings  is  to  define  the  issue  between  the 
parties  and  when  an  issue  of  fact  is  tried  before  a  jury  tliey 
cannot  appreciate  the  evidence,  as  it  is  given,  unless  they 
know  the  nature  of  the  issues  to  be  decided.  Hence  it  is 
customary  and  proper  for  counsel,  in  opening,  to  tell  the  jury 
what  the  issues  are  as  well  as  what  they  expect  to  prove.  In 
some  states  the  case  is  ordinarily  opened  by  reading  the 
pleadings.  (1  Thompson  on  Trials,  §  260.)  The  pleadings 
are  before  the  court,  not  as  evidence,  but  to  point  out  the 
object  to  which  evidence  is  to  be  directed.  While  a  party 
sometimes  formally  reads  in  evidence  the  pleading  of  his 
adversary,  or  some  part  thereof  containing  a  distinct  and 
nnconditional  admission,  no  legal  advantage  is  gained  thereby, 
as  the  admissions,  properly  so-called,  contained  in  an  adverse 
pleading  admit  of  no  controversy  and  require  no  proof. 
(JPaiffe  V.  WiUet,  38  K  T.  28 ;  White  v.  Smith,  46  id.  418; 
Cook  V.  BarVy  44  id.  156,  158 ;  Fleischmann  v  Stem^  90  id. 
110,  114 ;  Dunham  v.  Ctidlipp,  94  id.  129,  133 ;  Code  Civ. 
Pro.  §522) 

It  is  the  duty  of  the  court,  in  charging  the  jury,  to  state  the 
issues  of  fact  raised  by  the  pleadings.  While  this  is  com- 
monly done  in  a  summary  way  by  stating  the  precise  questions 
of  fact  to  be  decided,  no  reason  is  perceived  why  it  may  not 
be  done  by  reading  and  analyzing  the  pleadings,  when  they 
are  not  complicated,  and  thus  pointing  out  the  issues  and  the 
position  of  the  respective  parties.  It  is  evident,  therefore, 
that  the  established  practice  does  not  require  that  the  contents 
of  the  pleading  should  be  concealed  from  the  jury,  as  improper 
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evidence  is  required  to  be  kept  from  their  attention.  On  the 
contrary,  as  the  pleadings  mark  the  boundaries  within  which 
the  proof  must  fall,  counsel  uj)on  either  side  are  jMjrinitted  to 
point  out  where  they  claim  those  lH)undarie8  are,  before  they 
introduce  their  evidence.  So,  when  sunnning  up,  they  restate 
the  issues  in  order  to  logically  apply  the  evidence  to  them. 
K  they  do  not  agree  as  to  the  construction  of  the  pleadings,  a 
question  of  law  is  presented,  and  it  becomes  the  duty  of  the 
court  to  construe  them,  to  determine  their  legal  effect  and 
meaning,  and  to  instruct  the  jury  accordingly.  In  this  case 
the  answer  was  modified,  hut  not  superseded,  by  the  stipula- 
tion, and  in  order  to  state  the  issues  and  point  out  what  was 
admitted  and  what  denied,  it  was  necessary  to  construe  the 
complaint,  answer  and  stipulation  together.  While  the  stipu- 
lation narrowed  the  issues  to  tlie  injury  inflicted  upon  the 
plaintiff  and  the  amount  of  damages  sustained  by  her,  as  it 
was  alleged  in  the  complaint,  and  not  denied  by  the  answer  as 
modified,  that  she  was  precipitated  with  the  falling  bridge  and 
train  a  distance  of  about  thirty  feet  into  the  bed  of  the  feeder, 
this  became  an  admitted  fact,  important  to  be  known  by  the  jury, 
as  it  bore  directly  upon  the  extent  of  the  injury.  The  fright 
naturally  caused  l)y  being  thrown  that  distance,  amidst  the 
crash  of  the  ])reaking  bridge  and  falling-  train,  was  also 
important. 

Was  it  not  within  the  discretion  of  the  trial  court  to  permit 
counsel,  in  summing  up  for  the  plaintiff,  to  call  the  attention 
of  the  jury  to  this  allegation  of  the  complaint,  and  to  show  by 
reading  and  by  proper  comments,  fairly  explaining  the  answer, 
that  it  was  not  denied  ?  It  does  not  appear  that  more  than 
this,  or  that  even  as  much  as  this,  was  done  upon  the  occasion 
in  question.  We  are  not  informed  by  the  record  how  much 
or  what  part  of  the  answer  was  read,  nor  what  comments 
were  made  by  counsel  thereupon.  The  part  read  may  have 
been  unimportant,  and  the  comments  made  may  have  been 
immaterial.  No  presumption  of  harm  arises  from  the  fact 
that  a  party  has  read  a  portion  of  his  opponent's  pleading  to 
the  jury,  and  has  commented  upon  the  same.     Cases  may 
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arise  where  such  a  course,  if  allowed  by  the  court  after  objec- 
tion, would  be  palpably  injurious  and  furnish  good  ground 
for  an  appeal,  but  in  order  to  be  available  a  complete  history 
of  the  transaction,  including  all  that  was  said  and  done,  should 
be  spread  before  the  appellate  court.  Otherwise  it  would  be 
unable  to  determine  whether  the  alleged  error  was  prejudicial 
or  not. 

If  the  court  should  permit  an  improper  question  to  be  asked, 
an  exception  based  thereon  would  be  worthless  unless  the 
answer  of  the  witness  was  stated,  as  it  might  have  been 
irresponsive  and  immaterial.  Even  if  the  record  showed  that 
the  question  was  answered,  the  exception  would  still  be 
unavailing,  unless  the  chai-acter  of  the  answer  appeared.  So 
the  comments  of  counsel  for  the  plaintiff  in  this  case  may 
have  been  injurious  to  the  defendant,  but  they  are  not  presumed 
to  have  been  so,  and  as  they  have  not  been  presented  to  us  we 
are  unable  to  determine  whether  they  were  or  not. 

This  position  is  supported  by  the  authorities  so  far  as  the 
subject  has  been  before  the  courts.  {Willis  v.  Forrest^  2  Duer, 
310,  317;  Rmoe  v.  Comley,  2  N.  Y.  Civ.  Pro.  Rep.  424,  427; 
Colter  V.  Galloway^  supy^a ;  Boots  v.  Canine^  supr^i.) 

In  a  case  recently  before  this  court  the  record  shows  that 
"  while  addressing  the  jury,  the  counsel  for  the  plaintiff  was 
about  to  read  to  the  jury  a  portion  of  the  defendant's  answer, 
when  the  defendant's  counsel  objected  upon  the  ground  that 
the  answer  was  not  in  evidence  and  that  it  was  improper  to 
read  the  same;  the. court  overruled  the  objection  and  the 
plaintiff's  counsel  read  to  the  jury  and  commented  upon  cer- 
tain parts  of  the  answer,  to  all  which  the  defendant's  counsel 
duly  excepted ; ''  thus  presenting  a  state  of  facts  almost  identi- 
cal, with  tliose  now  under  consideration.  The  point  was  not 
regarded  as  of  enough  weight  to  reverse  the  judgment,  as  it  was 
affirmed  both  by  tlie  General  Term  and  the  Court  of  Appeals. 
{Huston  V.  Gilbert,  113  N.  Y.  622;  40  Hun,  038.) 

We  have  examined  the  exceptions  relating  to  the  admission 
of  evidence,  but  found  nothing  that  should  disturb  the 
judgment. 
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We  have  also  considered  the  claim  of  the  respondent  that 
the  court  should  award  damages,  by  way  of  costs,  for  the  delay 
caused  by  this  appeal,  under  section  3251  of  the  Code  of  Civil 
Procedure,  but  as  the  appeal  presented  debatable  questions 
that  had  not  been  settled  at  the  time  it  was  brought,  we  do 
not  think  that  the  application  should  be  granted. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  Bradley,  J.,  in  result.  Potter,  J.,  not  sitting. 

Judgment  affirmed. 


Andres  W.  Ketchum  et  al.,  Respondents,  v.  Henry  Newmak 
et  al..  Appellants. 

Where  an  owner  of  premises  in  the  city  of  New  York,  proposing  to  exca- 
vate for  the  purpose  of  building  thereon,  having  obtained  a  parol  license 
from  the  occupant  of  adjoining  premises  as  required  by  the  consolida- 
tion act  (g  474,  chap.  410,  Laws  of  1882)  has  shored  up  a  party-wall  and 
removed  the  foundation  thereof,  he  may,  notwithstanding  a  revocation 
of  the  license,  proceed  and  build  up  a  new  foundation  wall  so  as  to  sus- 
tain the  party- wall,  and  for  that  purpose  has  the  right  to  enter  upon  so 
much  of  the  adjoining  premises  as  is  necessary,  and  until  this  work  is 
done,  if  he  proceed  with  reasonable  dispatch  and  does  it  in  a  good  work- 
manlike manner,  with  as  little  injury  and  inconvenience  as  possible  to 
the  adjoining  occupant,  he  may  not  be  regarded  as  a  trespasser,  nor  can 
he  be  required  to  remove  the  supports  to  the  wall. 

Miirdoek  v.  P.  P.  d  G.  I.  E.  R,  Co.  (73  N.  Y.  579);  Mumfinrl  v.  Whitney 
(15  Wend.  880)  distinguished. 

(Argued  October  11,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  of  Xuw  York,  entered 
upon  an  order  made  December  7, 1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  a  verdi(*t. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

Herbert  A,  Kingsbury  for  appellants.  The  admission  of 
evidence  of  losses  suflfered  by  the  plaintiffs,  and  not  proved 
to  have  been  occasioned  by  the  matters  complained  of,  was 


1889.]  EiETOHUM  et  al.  v,  Newman  et  aL  423 

Opinion  of  the  Court,  per  Haight,  J. 

error.  {Schile  v.  Brokhahua^  80  N.  Y.  620.)  The  court  erred 
in  that  it  charged  the  jury  that  if  the  wall  of  the  plaintiflfe^ 
building  had  stood  twenty  years  it  was  an  ancient  wall,  and, 
therefore,  it  was  presumed  to  be  a  party-wall,  to  whose  sup- 
port the  plaintiffs  had  a  right,  and  with  which  the  adjoining 
owner  could  interfere  only  at  his  peril.  {Radcliffe  v.  Mayor^ 
etc.,  4  N.  Y.  95 ;  Darrity  v.  Rapp,  72  id.  307.)  The  court 
erred  in  that  it  charged  the  jury  that,  even  if  a  license  to  do 
the  work  complained  of  had  been  given  by  the  plaintiffs,  such 
licanse  might  be  revoked  by  notice.  {Mumford  v.  Whitneyy 
15  Wend.  388 ;  3  Kent's  Com.  452 ;  Fa/rffia  v.  Walton,  107 
N.  Y.  398,  403 ;  Dowe  v.  Hollister,  6  Week.  Dig.  427.) 

Eugene  S.  Ivea  for  respondents.  If  there  were  a  license,  it 
was  revocable  at  any  time  without  regard  to  any  expense 
which  had  been  incurred  by  the  defendants.  (  Wheelock  v. 
Noonan.,  108  N.  Y.  179 ;  Murdoch  v.  P.  P.,  etc,  R.  R.  Co., 
73  id.  579,  584 ;  Beach  v.  Crane,  2  id.  86,  97 ;  Bowyer  v. 
Cook,  4  Man.,  Gr.  &  S.  236 ;  Ilolmea  v.  Wilson,  10  Ad.  &  E. 
503 ;  Fargis  v.  Walton,  107  N.  Y.  403.)  The  defendants  were 
liable  for  all  that  occurred,  irrespective  of  the  question  of 
negligence.  {Slater  v.  Meraereau,  64  N.  Y.  146 ;  Vogd  v. 
Mayor,  etc.,  92  id.  10.)  The  charge  of  the  court  that  the 
plaintiSs'  wall,  if  ancient,  might  be  presumed  to  have  been  a 
party-wall  was  fully  justified.  {Schile  v.  Brokhahus,  80  N.  Y. 
610.)  Defendants  were  liable  as  trespassers.  One  who  inter- 
feres with  a  party-wall  does  so  at  his  peril.  {Brooks  v.  Curtis, 
60  N.  Y.  639 ;  Dorrity  v.  Rapp,  72  id.  311.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
which  it  is  alleged  the  plaintiffs  had  sustained  by  reason  of  the 
destruction  of  their  stock  of  millinery  goods,  consisting  of  silks, 
ribbons,  velvets,  flowers,  feathers,  hats,  etc.,  and  for  being 
deprived  of  the  use  of  a  portion  of  the  basement  of  the 
premises  occupied  by  them  and  of  the  first  floor  of  the  rear  of 
their  premises. 

The  plaintiffs  were  the  tenants  and  occupants  of  the  store 
known  as  632  Broadway  in  the  city  of  New  York.     The 
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defendants  were  the  owners  of  the  adjoining  building  630. 
In  Febmary,  1882,  the  defendants  took  down  their  building 
and  commenced  excavating  for  the  purpose  of  rebuilding. 
Their  contractor,  Goodwin,  entered  upon  the  premises 
occupied  by  the  plaintiffs  and  inserted  numerous  needles,  or 
sticks  of  timber,  through  their  basement  wall  for  the  purpose 
of  shoring  up  and  holding  the  wall  of  the  building  in  position 
whilst  the  defendants  excavated  for  the  foundation  wall  of 
their  new  building  and  built  the  same  up  so  as  to  support  the 
walls  of  the  plaintiffs'  building. 

The  defense  was  that  the  plaintiffs  had  given  the  defend- 
ants a  license  so  to  do,  which  became  a  controverted  question 
of  fact  in  the  case. 

The  statute  provides  that "  Whenever  excavations  for  build- 
ing or  other  purjxwes  on  any  lot  or  piece  of  land  in  the  city 
and  county  of  New  York  shall  be  intended  to  be  carried  to  a 
depth  of  more  tlian  ten  feet  below  the  curb,  and  there  shall  be 
any  party  or  other  wall  wholly  or  partly  on  adjoining  land, 
and  standing  upon  or  near  the  boundary  lines  of  such  lot,  the 
persons  causing  such  excavation  to  be  made,  if  afforded  the 
necessary  license  to  enter  on  the  adjoining  land,  and  not  other- 
wise, shall  at  all  times  from  the  commencement  until  the  com- 
pletion of  such  excavations,  at  his  own  expense,  preserve  such 
wall  from  injury,  and  so  support  the  same  by  a  proper  founda- 
tion that  it  shall  remain  as  stable  as  before  the  excavations 
were  commenced."     (Laws  of  1882,  chap.  410,  §  474.) 

The  trial  court  in  its  charge  to  the  jury  called  attention  to  the 
provisions  of  this  statute,  and  submitted  the  question  of  fact 
as  to  whether  or  not  the  license  to  enter  the  plaintiffs' 
premises  and  shore  up  the  walls  was,  in  fact,  given. 

It  further  appeared  that  after  the  needles  had  been  entered 
shoring  up  the  main  waU  of  the  plaintiffs'  building,  and  after 
half  of  the  waU  had  been  taken  down,  a  notice  was  served  by 
the  plaintiffs  upon  the  defendants  requiring  them  to  remove 
the  materials  and  men  from  their  premises,  and  ordered  them 
to  discontinue  and  put  a  stop  to  all  work  or  labor  on  their 
premises  from  that  date,  and  notifying  them  not  to  enter 
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uj)on  the  premises  thereafter,  or  do  any  work  or  labor  thereon. 
The  court  charged  the  jury  that,  "  while  a  license  given  by 
one  party  to  another  where  the  licensee  spends  money,  and 
upon  which  license  he  acts,  might  not  in  every  case  be  revo- 
cable at  the  mere  caprice  and  will  of  the  licensor,  yetj  in  a 
case  where  the  license  is  merely  permissive,  and  no  actual 
damage  has  occurred,  a  parol  license  may  be  revoked  by 
notice  at  any  time.  The  original  entry  would  be  lawful,  but 
a  continuance  upon  the  premises  after  such  notice  constitutes 
a  trespass.  I  charge  you  in  accordance  with  the  authority 
laid  down  in  the  case  of  Murdoch  v.  Prospect  Park  t6  Coney 
Island  Railroad  Company  (73  K.  Y.  584),  that  a  parol 
license  may  be  revoked  by  the  party  granting  it  at  any  time, 
and  after  such  revocation  the  licensee  or  party  for  whose 
benefit  the  license  was  originally  granted  would  be  a  tres- 
passer if  he  insisted  in  acting  under  it." 

The  defendants  excepted  to  such  portions  of  the  charge  which 
hold  "  that  if  a  license  was  given  in  this  case  to  enter  upon  the 
plaintiffs'  premises  and  shore  up  their  wall,  that  such  license 
might  be  revoked  by  the  notice,  and  was  revoked  by  the  notice 
written,  alleged  to  have  been  served  uj)on  the  defendants,  if  the 
jury  find  that  it  was  served  upon  them,  even  though  the  defend- 
ant Goodwin  had  acted  upon  tlie  license  and  had  inserted 
needles  for  the  support  of  the  wall  in  pursuance  of  that  license ; " 
to  which  the  court  replied :  ''  I  think  I  said  it  was  revocable. 
I  do  not  recollect  that  I  said  that  it  was  revoked  as  a  fact." 

The  defendant's  counsel  stated  to  the  court  that  he  claimed 
that  the  tenant,  having  given  a  license  luider  the  circumstances 
to  do  this  particular  thing,  could  not,  by  any  i)ossibility  a.s 
against  the  owner  of  the  building  and  against  those  who  had 
expended  money  under  the  license,  compel  the  parties  who 
had  acted  on  their  consent,  at  their  own  expense,  to  withdraw 
the  support  from  the  wall  and  cause  the  wall  to  fall ;  to  which 
the  court  replied  that  he  had  left  all  tlie  evidence  upon  that 
point  to  the  jury,  where  it  properly  belonged ;  that  he  had 
stated  the  decision  of  the  Court  of  Appeals  as  to  a  ])arol 
SicKELs — Vol.  LXXI.     54 
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iieeiifie  beiiig  revocable.  The  defendants'  counsel  then  stated 
tliat,  for  the  purpose  of  saving  tlie  point,  he  passed  to  the  oonrt 
a  written  request  to  charge,  which  he  would  consider  denied 
so  as  to  save  the  exception.  The  request  so  passed  to  the 
court  was  not  charged,  and  is  as  follows :  '*  If  the  jury  find 
from  the  evidence  that  prior  to  the  defendant  Goodwin  com- 
mencing to  shore  up  the  plaintiffs'  wall,  tlie  plaintiffs  orally 
consented  that  he  might  enter  upon  their  premises  for  that 
purpose,  and  thereupon,  acting  upon  this  consent,  the  defend- 
ant Goodwin  did  enter  upon  tlie  plaintiffs'  premises  for 
the  purpose  of  shoring  up  said  wall,  and  did  cause  needles  to 
l)e  inserted  for  such  purpose,  and  did  go  to  considerable 
expense  in  the  work  of  shoring  up  said  wall,  and  did  said 
work  with  reasonable  skill  and  care,  and  that  thereafter  the 
plaintiff  undertook  to  revoke  their  said  permission  by  ordering 
said  Goodwin  and  the  other  defendants  to  remove  the  said 
needles  at  their  own  expense,  such  revocation  was  ineffectual 
to  this  extent,  that  it  did  not  rec^uire  the  defendants  Cohn  and 
Newman  to  withdraw  at  their  own  expense  the  needles  thus 
put  in." 

The  evidence  tended  to  show  that  the  old  foundation  wall, 
for  a  space  of  about  sixty  feet,  was  a  party-wall  upon  which 
both  buildings  were  constructed.  This  wall  below  the  needles 
was  entirely  removed,  the  excavation  made  some  twenty-two 
feet  below  the  curb,  and  a  new  wall  built  up,  which  became 
the  support  for  the  wall  of  the  plaintiffs'  building.  As  we 
have  seen  that,  at  the  time  of  the  revocation  of  the  license  or 
of  the  notice  to  remove  was  given,  half  of  the  old  foundation 
wall  had  been  entirely  removed,  and  the  plaintiffs'  building 
was  then  supported  by  the  needles  which  had  been  inserted 
through  the  wall,  to  remove  them  at  that  time  would  endan- 
ger the  lives  of  the  workmen  and  allow  the  building  to  fall. 

We  have  carefully  examined  the  authorities  upon  which  the 
court  and  the  respondents  rely,  and  we  have  no  question  to 
make  in  reference  to  the  correctness  of  the  rule  as  stated  in 
those  cases,  but  we  do  question  their  application  to  the  case 
under  consideration. 
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In  the  case  of  Murdoch  v.  Prospect  Park  <t  Ckmei/ 
Island  Railroad  Com/pamy  (73  N.  Y.  579)  the  license  was. 
given  by  the  owner  of  the  land  to  the  railroad  company  to 
occupy  the  lands  for  its  road.  It  was  not  a  grant  of  a  per- 
manent interest  in  the  realty,  but  was  simply  a  license  to  enter, 
and  was  revocable  at  pleajsure. 

So  in  the  case  of  Mumford  v.  Whitney  (15  Wend.  380). 
It  was  a  parol  agreement  that  a  party  may  abut  and  erect  a 
dam  upon  the  lands  of  another  for  the  purpose  of  creating 
a  water  power.  It  was  held  that  a  license  was  a  mere  authority 
to  enter  upon  the  lands  of  another,  and  that  a  permanent 
interest  in  land  could  be  transferred  only  by  writing. 

In  these  cases  a  permanent  right  to  occupy  real  estate  was 
claimed  under  a  license  in  the  absence  of  any  written  transfer 
or  permit ;  but,  in  the  case  under  consideration,  the  license,  if 
given,  was  made  pursuant  to  the  statute  to  which  we  have 
referred,  and  was  authorized  by  it.  When  given,  the  defend- 
ants were  required  "at  all  times,  from  the  commencement 
until  the  completion  of  such  excavations,  at  his  own  expense, 
to  preserve  such  wall  from  injury,  and  so  support  the  same  by 
a  proper  foundation  that  it  shall  remain  as  stable  as  before 
the  excavations  were  commenced." 

Here  we  have  express  statutory  provisions  specifying  what 
the  defendants  must  do  upon  receiving  the  license,  and  it 
appears  to  us  that  at  least  up  to  the  extent  that  the  walls  had 
been  shored  at  the  time  the  revocation  of  the  license  was 
served,  the  defendants  had  the  right  to  proceed  and  build  up 
the  new  wall  so  as  to  sustain  the  walk  of  the  plaintiffs'  build- 
ing, and  for  that  purpose  had  the  right  to  enter  upon  so  much 
of  the  plaintiffs'  lands  as  was  necessary,  before  they  could  be 
required  to  remove  the  needles  from  the  premiseg.  Undoubt- 
edly it  was  the  duty  of  the  defendants  to  proceed  with  reason- 
able dispatch,  without  unnecessary  delay,  to  perform  the  job 
in  a  good  workmanlike  manner,  with  as  little  injury  and 
inconvenience  to  the  plaintiffs  as  possible,  but  in  so  doing 
they  cannot  be  regarded  as  trespassers,  and  no  recovery  could 
bo  maintained  against  them  as  such.     Whether  or  not  the 
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defendants  had  the  right  to  proceed  and  shore  up  other  por- 
tions of  the  plaintiffs'  building  after  service  of  the  notice  of 
revocation,  it  is  not  necessarj'  to  now  consider,  for  under  the 
charge  of  the  court  the  defendants  were  regarded  as  tres- 
passers from  the  time  of  the  revocation  of  the  license,  if  they 
thereafter  acted  under  it. 

For  the  reasons  stated,  the  judgment  should  bo  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


116  m\        Adolph  Bernheimeb  et  al.,  Appellants,  v.  Simon  Rindskopf, 

\l^  ^1  et  al..  Respondents. 

In  an  action  by  a  firm  creditor  to  set  aside  an  assignment  made  by  the  firm 
for  the  benefit  of  creditors  on  the  ground  of  fraudulent  preferences,  it 
appeared  that  a  note,  indorsed  in  the  name  of  the  firm,  wliich  was  one 
of  the  preferred  debts,  was  so  indorsed  by  B.,  a  member  of  the  firm,  and 
used  to  take  up  a  note  indorsed  by  himself,  for  the  accommodation  of 
the  maker,  which  the  holder  had  refused  to  renew  unless  the  renewal  note 
was  indorsed  by  the  firm.  Held,  that  the  burden  of  proof  was  upon 
plaintiff  to  show  that  the  indorsement  was  without  the  consent  of  the 
firm;  that  in  the  absence  of  any  such  proof  the  acknowledgment  of  the 
debt  in  the  assignment  and  the  presumption  of  the  validity  of  that  instru- 
ment required  the  court  to  assume  consent;  also,  that  the  surrender  of 
the  old  note  and  the  extension  of  time  of  payment  furnished  a  good 
consideration;  and  so  that,  in  the  absence  of  proof  of  fraud  as  matter  of 
fact,  the  indorsement  was  valid  and  binding. 

The  difference  in  the  rule  applicable  to  such  an  action  and  to  one  brought 
against  the  firm  upon  the  indorsement,  pointed  out 

It  appeared  that  at  the  time  of  the  indorsement  the  firm  was  insolvent,  but 
did  not  contemplate  an  assignment,  hoping  to  jmy  their  debts  in  full 
The  fact  of  insolvency  was  not  known  to  the  holder  of  the  note,  ffdd, 
that  this  fact  did  not,  as  matter  of  law,  make  the  indorsement  fraud- 
ulent as  against  the  firm  creditors. 

Menagh  v.  WhiUcell  (52  N.  Y.  146)  distinguished. 

A.  partnership  is  not  prohibited  from  entering  into  obligations  outside  of 
the  scope  of  the  partnership  business,  provided  it  is  done  with  an  honest 
purpose  and  with  the  consent  of  all  the  copartners;  and  partnership 
property  may  be  transferred  to  pay  an  indebtedness  so  incurred,  even  if 
the  firm  was  insolvent  at  the  time  it  entered  into  the  contract;  if  there. 
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was  a  good  consideration  to  support  it,  a  firm-creditor  having  no  lien 
upon  its  property  has  no  legal  ground  for  complaint  if  firm  property  is 
appropriated  to  pay  such  obligation. 
In  the  description  of  the  note  in  the  assignment  it  was  stated  that  it  was 
"  indorsed  by  said  assignors  and  discounted  and  held  by  "  N.,  the  pre- 
ferred creditor.  Held,  that  there  was  no  fraudulent  misstatement  of 
the  nature  of  the    obligation. 

(Argued  October  8,  1889;  decided  November  20,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  25,  188G,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  the  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  tho  action  and  the  facte  are  sufficiently  set 
forth  in  the  opinion. 

A.  Blmnenstlel  for  appellants.  The  firm  of  Rindskopf 
Bros.  &  Co.  were  in  no  manner  liable  for  the  note,  either 
contingently  or  otherwise,  unless  it  be  shown  that  the  firm 
authorized  the  indorsement,  and  to  establish  such  authority 
the  burden  was  upon  the  defendants.  (Atlantic  State  Bank 
V.  Savery^  82  N.  Y.  201 ;  Union  Nat.  Bank  v.  UnderhiUy 
21  Hun,  178 ;  102  N.  Y.  336,  340 ;  Greene  v.  DeaUn^ 
2  Shook,  381;  ITilson  v.  Williams^  14  Wend.  146,  157; 
J&all  V.  Catskill  Bh^  18  Wend.  466;  Spaulding  v. 
Kelhj,  43  Hun,  301 ;  Boyd  v.  Plumhy  7  Wend.  309 ;  J(ryce 
V.  William^  14  id.  141 ;  Calkins  v.  Smithy  48  N.  Y.  614 ; 
Foote  V.  Sahin^  19  Johns.  154,  155 ;  Bobh  v.  Ilalsey^  16  id. 
38 ;  Taylor  v.  IliUyer^  26  Am.  Dec.  430,  433 ;  Poind^xterx. 
Waddy^  8  id.  749 ;  Ilanvfacturers^  Bk.  v.  Winship^  16  id. 
871 ;  5  Pick.  11 ;  iV^.  J":  F.  Ins,  Co.  v.  Bennett,  13  Am.  Dec. 
109;  5  Conn.  574;  Arden  v.  Sharp,  2  Esp.  524;  Wells  v. 
JUasterman,  Id.  731  ;  Shemff  v.  Wilkes,  1  East,  46;  Limng- 
ston  V.  Ilnstic,  2  Caines,  246 ;  Laverty  v.  Burr,  1  Wend.  529, 
531 ;  Livingston  v.  Hosevelt,  1  Am.  Lead.  Cas.  453 ;  Parsons 
on  Part.  216;  TTmryY.  B^irkowitz,  137  Cal.  113;  Rollins  y. 
Stei^ens,  31  Me.  454;  Sweetzer  v.  French,  2  Cush.  311; 
Williams  v.  Wollridge,  3  Wend.  417  ;  Bank  of  Rochester  t. 
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Bowee^  7  id.  158 ;  Post  v.  Ilanseltj  8  J.  &  S.  4G7 ;  Lansing 
V.  CfainSy  3  Am.  Dec.  422  )     The  burden  of  proof  is  on  the 
holder  to  show  that  the  non-signing  members  of  the  firm 
authorized  and  sanctioned  the  act  of    the  other   partner. 
{Foote  V.  Sabin,  19  Johns.  155 ;  Zaverfy  v.  Burr,  1  Wend. 
529, 532  ;  Bollina  v.  Stevens,  31  Me.  454  ;  Sweetzer  v.  French, 
2  Cush.  311;   Williams  v.  Walbridge,   3  Wend.  415-417; 
Boyd  V.  Plumb,  7  id.  309,  310,  311 ;  Eastman  v.  Cooper,  26 
Am.  Dec.  601,  609 ;  Shaw  v.  Cooper,  100  Mass.  390 ;  Gray 
V.  Ward,  18  DL  34 ;  Andrews  v.  Planters^  Bank,  45  Am. 
Dec.  300 ;  7  S.  &  M.  192 ;  FeJden  v.  Lehens,  9  Bosw.  430.) 
The  authority  and  consent  must  be  explicit  and  express.     It 
must  be  shown  that  the  other  members  of  the  firm  were 
previously  consulted.     {Laverty  v.  Burr,  1  Wend.  531 ;  Boyd 
V.  Plumb,  7  id.  309 ;  Dobbs  v.  HaXsey,  16  Johns.  38 ;  Living- 
Stan  V.  ITastie,  3  Gaines,  249 ;  Lansing  v.  Gaine,  2  Johns.  300 ; 
Limngston  v.  Boosevelt,  4  id.  260 ;  Sweetzer  v.  French,  48  Am. 
Dec.  667 ;  Chitty  on  Bills,  46,47 ;  Mercein  Y.Andrews,  10  Wend. 
46 1 ,  463 ;  Kidder  v.  Page,  48  N.  H.  380 ;  Parsons  on  Part  203 ; 
Foster  v.  Andrews,  2  Penn.  St.  160;  Jones  v.  Booth,  10  Vt.  268; 
McKenney  v.  Bright,  16  Penn.  St.  399  ;  Kenneys  v.  Richards, 
11  Barb.  312-^14;  EUiott\.  Dudley,  19  id.  326,328;  Hayes 
V.  Baxter,  65  id.  181,  184 ;  Calkins  v.  Smith,  48  N.  Y.  614.) 
The  preference  of  the  note  in  the  assignment,  in  the  uncondi- 
tional form  in  which  it  is  stated,  is  substantially  preferring 
the  debt  of  a  third  person.     {F.  and  M,  Bk,  v.  B.  and  !>. 
Bk.,  16  N.  Y.  25 ;   First  Nat.  Bk,  v.  Wood,  45  Hun,  411 ; 
Wilson  V.  Robinson,  21  N.  Y.  587 ;  HurJhurt  v.  Dean,  2  Abb. 
Ct.  A  pp.  Dec.  432;  KeJly  v.  Schoonmaker,  3  Barb.  Ch.  51 ; 
Knauth  V.  Bassett,  34  Barb.  2 ;  Ileyr  v.  Bolles,  33  How.  267, 
277 ;  Burtes  v.  Tindal^.,  4  Barb.  571 ;    Wakeman  v.  Graver, 
11  Wend.  187;    Lester  v.  Abbott,  28  How.  489 ;    Shibley  v. 
Eeahj,^l  id.  73;    P/a^^  v.  TT^/i^,  11  Week.  Dig.  300; 
Nicholson  v.  LeaviU,  6  N.  Y.  5 10 ;  Frazier  v.  TVitoa?,  27  Hun, 
587;  F.  Nat.  Bk.  v.  Burger,  15   N.  Y.  S.   R.   101;  iVo^ 
i?A.  V.  Cohn,  42  Hun,  381 ;   F.  Nat.  Bk.  v.  Halstead,  20 
Abb.  N.  C.  155.)    Considering  the  debt  as  the  debt  of  Thomp- 
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8on  &  Co.,  for  which  neither  Mr.  Buchanan  nor  the  firm  were 
liable,  there  can  be  no  question  that  the  preference  is  invalid. 
As  the  debt  of  Raphael  Buchinan  it  amounts  to  a  reservation 
of  the  firm  property  for  his  benefit,  which  would  avoid  the 
assessment.  {McClv/rg  v.  Lecky^  23  Am.  Dec.  69 ;  Beck  v. 
BurdeU,  19  id.  439;  PeUlhorn  Y.Stevens,  38  id.  58,59; 
Hurd  V.  SelsJyy^  34  id.  142 ;  Gnrve^*  v.  Bay,  33  id.  568 ; 
SL  John\.  Campy  17  Conn.  231 ;  Anderson  v.  FvUer,  36  Am. 
Dec.  290.)  Even  if  the  preference  might,  as  between  the 
holder  and  the  firm,  be  evidence  of  the  liability  of  the  latter, 
still  it  would  be  no  such  evidence  as  against  creditors,  assum- 
ing, as  the  fact  is,  that  the  firm  was  insolvent,  not  only  when 
the  assignment  was  made,  but  also  when  the  note  was  indorsed. 
{Menagh  v.  Whitwell,  52  N.  Y.  146.)  The  assets  and  effects 
of  an  insolvent  firm  are,  in  eqiiity,  a  trust  for  the  benefit  of 
partnership  creditors,  and  the  partners  hold  such  property  as 
trustees.  {Buries  v.  Tisdah^  4  Barb.  571 ;  Wakeman  v.  Grover, 
4  Paige,  23;  11  Wend.  187;  3  Kent's  Com.  64;  Hewitt  \\ 
Narthrup,  75  N.  Y.  606,  509 ;  Paine  v.  Matthew,  6  Paige, 
Ch.  19 ;  Rawson  v.  Devm^ter,  31  Barb.  67.)  Mr.  Nathan  is 
not  a  honajide  holder  of  the  note.  (21  Ilun,  178,  182 ;  Cod- 
ington V.  Bay,  20  Johns.  645  ;  Bank  of  Whitehall  v.  Tisdahj 
84  N.  Y.  655  ;  Weaver  v.  Barton,  49  id.  246  ;  Pheanix  Ins. 
Co.  V.  Church,  81  id.  218,-226;  Moore  y.  Ryder,  65  id.  438, 
441 ;  Stalker  v.  Macdonald^  6  Hill,  93 ;  Potts  v.  Meyer,  74 
N.  Y.  594;  Merchant  Nat  BL  v.  ComMock,  55  id.  27; 
Conistock  V.  Hier,  73  id.  273 ;  Niclwlson  v.  Ruger,  76  id. 
279  ;  Partridge  v.  Bartholomew,  11  Week.  Dig.  34;  Union 
Bk,  V.  Underhill,  102  N.  Y.  340,  341 ;  Ilerdic  v.  Roessler, 
109  id.  133;  Spcddingy.  Kelly,  ^Z  Hun,  301,  305.)  Where 
money  is  loaned  upon  the  promissory  note  of  one  member  of 
a  partnership,  and  upon  his  individual  credit,  tlie  fact  that  the 
money  was  applied  to  the  payment  of  the  partnership  debt 
does  not  constitute  the  lender  a  creditor  of  the  firm.  {Bank 
of  Salem  v.  Thomas,  47  N.  Y.  15  ;  Talmadge  v.  Pennoyer, 
35  Barb.  120 ;  Jacques  v.  Marquand,  6  Cow.  497,  503 ;  Nat. 
Bk.  V.  Ingram,  58  Barb.  290.)    If  the  effect  of  the  language 
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of  the  assignment,  or  the  preference  contained  in  it,  is  to  direct 
the  assignee  to  pay  an  obligation  which  does  not  exist,  or  to 
pay  a  debt  twice  over,  it  must  be  held  void,  {/n  re  Lewis^  81 
N.  Y.  421 ;  Chopin  v.  Thmnjyaon^  10  Daly,  72 ;  Nicholson  v. 
LeamUj  6  N. Y.  513 ;  Jesaap  v.  Huhe^  21  id.  168 ;  In  re  Fink^  10 
Daly,  100 ;  Be  Cam,p\, MorshaU,2 Ahh.  Pr.  [K S.] 374 ;  Jacobs 
V.  Remsen,  86  N.  Y.  671  ;  Fjlgar  v.  Hart,  19  id.  217.)  The 
question  of  fraudulent  intent  is  made  out  by  the  assignment 
itself.  (  Wilson  v.  Rohhison-y  21  N.  Y.  587;  Knaath  v.  Bas- 
sett,  24  Barb.  31  ;  Cunningham,  v.  Freeborn,  11  Wend.  252; 
Hurlbart  v.  Dean,  2  Abb.  Ct.  App.  Dec.  428,  432;  Webb  v. 
Daggett,  2  Barb.  9;  Stnrtevant  v.  Ballard,  19  Johns.  336, 
342;  Jackson  v.  Mather,  7  Cow.  301,  304;  Pettlhone  v. 
8teve7hs,  38  Am.  Dec.  57;  15  Conn.  19;  Burrill  on  Assign- 
ments, 515;  Cavamigh  v.  Beckwith,  44  Barb.  92;  Wak^m4in 
Y.  Daily,  Id.  498,  503  ;  51  X.  Y.  27;  Griffin  v.  ATarquand, 
21  id.  121 ;  Forbes  v.  Walkr,  25  id.  430 ;  Ward  v.  Tingley, 
4  Sand.  Ch.  476;  Brigham  v.  TMinghast,  V^  Barb.  618; 
Fielder  v.  />«y,  2  Sand.  594  ;  Babcock  v.  ^.'i/^r,  24  K.  Y. 
632;  Bank  v.  Talcott,  19  id.  140:  Cokrmmy,  fiwrr,  93  id. 
31;  NichoUv^  V.  MeKuhn,  17  id.  25.)  The  subsequent 
waiver  of  the  preferences  on  the  part  of  the  alleged  creditors 
who  have  been  preferred  has  no  l)earing  upon  the  question 
as  to  the  validity  of  the  assignment.  {Bell  v.  Hd^ord, 
1  Duer,  62,  78  ;  Frazier  v.  Skinner,  5  Barb.  559 ;  Barnum  v. 
Hempsteiul,  7  Paige,  568  ;  G rover  v.  Waketnan,  11  Wend.  187; 
Boardtnan  v.  Halliday,  10  Paige,  223;  Sheldon  v.  Dodge, 
4  Denio,  217;  Strong  v.  Skinner,  4  Barb.  546;  Avery  v. 
Lanchs,  6  id.  470.)  It  has  been  lield  that  the  intent  of  the 
assignor  alone  is  material  on  tlie  (question  of  the  validity  of 
the  assignment,  and  that  the  intent  of  the  assignee  is  of  no 
importance.  {Rathb^irn  \.  Platner,  \>^  Barb.  272;  Wilson 
v.  Forthworth,  24  id.  105;  Griffin  v.  Marquaftd,  3  E.  D. 
Smith,  2S;  Talcott  v.  Hess,  31  Ilun,  282;  Wwoerly  Bk,v. 
Tlalsey,  57  Barb.  249;  Burrill  on  Assignments,  504;  InT€ 
Uwis,  81  N.  Y.  421,  424;  In  re  Ward,  10  Daly,  66;  In 
re  McCuU^n,    Id.   72;  In  re   Brown,   Id.   116;  CJiapin  v. 
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Thompstm^  89  N.  Y.  270 ;  Murray  v.  Judson^  9  id.  73 ; 
Riegs  v.  Murray^  2  Johns.  Ch.  565 ;  G^er  v.  Wakemany 
11  Wend.  187;  Boardman  v.  HaUidayy  10  Paige,  223.) 
The  recitals  in  the  general  assignment  are  not  proofs  against 
plaintiffs,  becanse  that  instrument  was  offered  in  evidence  by 
them.  {Moore  v.  Met  Nat,  Bh.,  55  N.  Y.  41,  50 ;  Pringle 
V.  Leoerich,  97  id.  181 ;  Edwards  v.  S.  G.  Nat  Bh,  47  Hun, 
467 ;  Davis  v.  Bechstein,  69  K  Y.  440-442 ;  St^ens  v. 
Brennan,  79  id.  254 ;  Bank  v.  TalooU^  22  Barb.  550.) 

Nathaniel  Myers  for  respondents.  Giving  time  to  the 
principal  debtor  constitutes  a  valuable  consideration  for  a 
promissory  note  made  or  indorsed  by  another  party.  {Nat. 
Bk.  of  QloversmIZe  v.  Pla^e^  86  N.  Y.  444.)  The  presump- 
tion of  innocence  is  never  overcome  by  any  other  presumption, 
nor  by  anything  except  direct  or  cogent  circumstantial  proof. 
{ShuUz  V.  Hoagland,  85  K  Y.  464,  467,  471.)  The  burden 
of  proof  is  upon  the  plaintiffs.  The  mere  production  of  the 
notes  and  drafts  with  those  clauses  in  the  assignment  in  which 
they  are  described  will  not  prove  an  improper  appropriation 
of  the  property  of  the  assignors.  {Bank  v.  Talcotty  22  Barb. 
650,  556 ;  ,Reed  v.  Worthington^  9  Bosw.  617,  631 :  Townsend 
V.  Steams,  32  N.  Y.  209,  213 ;  SchuUz  v.  Soagland,  85  id.  471.) 

Brown,  J.  Tliis  action  was  brought  by  the  plaintife,  who 
are  judgment-creditors  of  the  firm  of  Rindskopf  Bros.  &  Co., 
to  set  aside  a  general  assignment  made  by  that  firm  to  the 
defendant  Jacob  W.  Mack,  September  19, 1884,  on  the  ground 
that  it  was  made  to  hinder,  delay  and  defraud  creditors. 

It  is  alleged  that  this  result  was  sought  to  be  accomplished 
by  preferring  in  the  assignment  numerous  claims,  some  of 
which  were  fictitious,  and  for  none  of  which  the  firm  was 
liable. 

The  defendants  introduced  no  evidence  on  the  trial,  and  the 

court  found  as  facts  that  none  of  the  preferences  were  fictitious, 

or  for  an  amount  for  which  said  firm  was  not  justly  liable, 

and  were  not  made  for  the  purpose  of  reserving  any  portion 
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of  the  property  for  the  benefit  of  the  assignors,  or  for  the  pur- 
pose of  hindering,*  delaying  or  defrauding  their  creditors. 

The  harden  of  establishing  by  competent  and  sufficient 
testimony  the  allegations  of  the  complaint  rested  upon  the 
plaintiff,  and  the  findings  of  the  trial  court  having  been 
affirmed  by  the  General  Term,  the  judgment  must  be  sustained 
in  this  court  unless  the  evidence  will  admit  of  no  other  infer- 
ence except  that  which  plaintiffs  claim  for  it. 

The  first  and  main  ground  upon  which  the  assignment  is 
assailed  is  that  the  preference  to  Max  Nathan  for  the  sum  of 
$25,000,  the  amount  of  a  promissory  note  made  by  James 
Thompson  &  Co.,  and  indorsed  in  the  name  of  Rindskopf 
Bros.  &  Co.,  IB  not  based  on  a  firm  liability  valid  as  against 
firm  creditors.  It  appears  that  in  December,  1881,  upon  the 
application  of  the  defendant  Buchman,  a  member  of  the 
assigning  firm,  and  for  the  benefit  of  his  daughter,  Mr.  Nathan 
loaned  $25,000  to  James  Thompson  &  Co.,  and  received 
therefor  their  note  indorsed  by  Buchman,  payable  one  year 
after  date.  This  note  was  renewed  in  January,  1883,  and 
about  the  time  of  its  maturity,  in  1884,  Nathan  refused  to 
renew  it  unless  it  was  indorsed  by  the  firm  of  Rindskopf  Bros. 
&  Co.,  and  thereupon  Mr.  Buchman,  in  Nathan's  presence, 
indorsed  on  the  renewal  note  the  name  of  said  firm,  and 
Nathan  surrendered  the  old  note  and  accepted  the  renewal 
for  one  year.  At  that  time  Rindskopf  Bros.  &  Co.  were 
insolvent,  but  Nathan  was  not  aware  of  that  fact.  The  firm 
did  not  then  contemplate  an  assignment,  but  hoped  to  be  able 
to  pay  their  debts  in  full.  The  plaintiffs  attack  the  validity  of 
the  preference  of  this  note  in  the  assignment  on  three 
grounds : 

First.  That  the  assignors  were  not  liable  on  the  note  nnlees 
all  the  members  of  the  firm  authorized  and  consented  to  the 
indorsement,  and  that  the  burden  was  on  the  defendant  to 
establish  authority  in  Buchman  to  make  the  indorsement. 

Second,  That,  assuming  that  the  firm  authorized  the  indorse- 
ment, it  was,  in  effect,  an  appropriation  of  partnership  property 
to  the  payment  of  the  debt  of  an  individual  partner  made 
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when  the  firm  was  insolvent,  and  hence  a  fraud  upon  the  firm 
creditors. 

Third.  That  there  was  a  fraudulent  misstatement  in  the 
deed  of  assignment  of  the  nature  of  the  liability  of  the 
assignors  upon  the  note. 

I  shall  briefly  discuss  these  questions  in  the  order  in  which 
they  are  stated. 

The  plaintiffs  have  cited  a  multitude  of  authorities  to  show 
that  a  holder  of  a  note  of  a  firm  given  by  one  partner  for  his 
private  debt,  or  for  a  matter  outside  of  the  firm  business,  and 
known  to  be  such  by  the  holder,  must,  in  an  action  upon  the 
note  against  the  firm,  prove  that  the  other  partners  who  did 
not  sign  consented  to  be  bound  by  the  contract.  Such  is 
undoubtedly  the  law.  Each  partner  is  the  agent  of  the  firm 
only  as  to  matters  within  the  scope  of  the  partnership  busi- 
ness ;  and  if  one  partner  gives  a  partnership  note  for  his  own 
debt  without  the  consent  of  his  copartners,  it  is  void  in  the 
hands  of  any  party  having  knowledge  of  the  purpose  for  which 
it  was  given.  Such  a  note  does  not  bind  the  other  partners 
without  their  consent,  and  the  burden  of  establishing  such 
consent  rests  on  the  holder  of  the  note. 

The  respondents  do  not  deny  these  legal  propositions,  but 
they  do  deny  their  application  to  this  action.  They  would 
be  applicable  and  full  effect  would  be  given  to  them  if  Nathan 
was  suing  the  firm  on  the  note  and  the  firm  liability  was 
denied.  But  the  issue  here  is  a  very  different  one  from  what 
it  would  be  in  an  action  by  Nathan  against  the  firm. 

The  plaintiffs,  and  not  the  firm,  are  here  attacking  the 
validity  of  the  note.  As  between  Nathan  and  the  firm  the 
firm  liability  and  the  validity  of  the  indorsement  is  admitted. 
Nathan  is  not  called  upon  to  prove  anything.  He  is  not  a 
party  to  the  suit  and  is  not  before  the  court  in  any  capacity, 
and  cannot  be  heard.  The  issue  is  solely  between  the  plaintiffs 
and  the  assignee.  The  attack  is  upon  the  assignee's  title  to  the 
firm  property  and  to  his  right  to  administer  upon  it  under 
the  trust  deed.  The  trust  deed  is  alleged  to  be  fraudulent 
because  of  the  admission  and  direction  to  pay  a  fictitious  debt 
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The  admission  of  the  vaKdity  of  the  indorsement  is  the  fraudu- 
lent act  which  plaintiffs  claim  destroys  the  assignee's  title  to 
the  property.  In  substance,  plaintiffs  allege  that  the  assignee 
is  not  entitled  to  retain  the  firm  property  and  dispose  of  it  in 
accordance  with  the  terras  of  the,  assignment  for  the  reason 
that  the  purpose  to  which  he  is  directed  to  apply  it  is  a  fraudu- 
lent one,  and  the  fraud  is  alleged  to  consist  in  directing  the 
payment  of  a  debt  for  which  the  firm  was  not  liable  and  which 
is,  in  fact,  a  debt  or  liability  of  an  individual  member  of  the 
firm.  Obviously  upon  such  an  issue  the  burden  is  upon  the 
plaintiffs  to  establish  their  complaint.  Among  all  the  cases 
cited  in  the  appellants'  brief  there  is  not  a  single  authority 
holding  that  in  an  action  of  this  character  the  burden  is  on 
the  assignee  to  prove  the  validity  of  the  assignment  or  the 
liability  of  the  firm  for  the  debts  the  assignee  is  directed  to 
pay.  None,  I  think,  can  be  found.  The  assignment  is  valid 
upon  its  face,  and  the  presumption  as  to  its  entire  validity 
must  prevail  until  the  contrary  appears  by  evidence ;  and  in 
this  action  an  inference  cannot  be  drawn  that  the  firm  are  not 
liable  on  the  note  from  proof  of  the  fact  that  it  does  not 
represent  a  firm  debt,  because  non  constat  it  may  have  been 
indorsed  with  the  consent  and  by  direction  of  all  the  members 
of  the  firm,  and  that  fact  must  be  negatived  before  the  assignee 
is  put  upon  his  defense.  In  the  absence  of  all  evidence  on 
that  question  the  only  proof  before  the  court  was  the  acknowl- 
edgment of  the  debt  in  the  assignment,  and  the  presumption 
of  the  validity  of  that  instrument  required  the  court  to  assume 
the  consent  of  the  firm  to  the  indorsement.  Fraud  cannot  be 
presumed.  It  must  be  proven,  and  if  there  is  left  room  for 
the  inference  of  an  honest  intent,  the  proof  of  fraud  is 
wanting.  {Schultz  v.  Hoaglandy  85  N.  T.  469 ;  Baird  v. 
Mayor ^  etc,^  96  id.  567  ;  Kingsley  v.  City  of  Brooklyn^  78  id. 
215 ;  Ba^ih  of  Silver  Creek  v.  TalcoU,  22  Barb.  550 ;  Crook 
V.  Rindskopf  105  N.  Y.  476.) 

The  evidence  on  this  branch  of  the  case,  so  far  from  afford- 
ing the  appellants  ground  for  an  exception,  would  not  have 
sustained  a  finding  that  the  indorsement  was  without  the  firm 
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consent.     On    that  question    the    plaintiffs    introduced    no 
evidence.    . 

But  it  is  argued  the  note  may  have  been  indorsed  with  the 
consent  of  all  the  partners,  and  be  a  valid  contract  between 
them  and  the  holder ;  still  as  it  was  made  when  the  firm  was 
insolvent,  and  to  secure  a  liability  of  an  individual  partner,  it 
is  in  law  fraudulent  against  the  firm  creditors.  Menagh  v. 
WhitweU  (52  N.  Y.  146),  is  the  principal  authority  cited  to 
sustain  this  claim.  That  action  was  one  for  the  conversion  of 
property  against  the  sheriff  of  Ontario  county,  and  arose  out 
of  sales  of  firm  property  under  executions  in  favor  of  firm 
creditors.  The  plaintiff  made  title  to  four-fifths  of  the  prop- 
erty through  a  sale  of  the  interest  of  two  of  the  partners 
under  chattel  mortgages  given  by  said  partners  to  their  indi- 
vidual creditors  when  the  firm  was  insolvent.  Before  the 
executions  were  issued  to  the  sheriff,  the  remaining  partner 
sold  and  transferred  his  interest  in  the  firm  property  to  a 
person  not  a  member  of  the  firm.  The  plaintiff  had  judg- 
ment which  was  aflSrmed  at  the  General  Term.  It  was  sought 
in  this  court  to  sustain  the  judgment  on  the  theory  that  as 
the  equities  of  firm  creditors  can  only  be  worked  out  against 
firm  property  through  the  equities  of  the  partners,  that,  as  all 
the  members  of  the  firm  had  severally  conveyed  to  different 
persons  their  respective  interests  in  the  firm  property  before 
the  levy  by  the  sheriff,  the  equities  of  the  partners  to  have 
the  property  applied  to  pay  firm  debts  had  been  released  or 
waived,  and  with  them  had  gone  the  equity  of  the  creditors 
that  was  dependent  upon  them,  and  consequently  the  pur- 
chaser from  the  individual  partners  had  become  vested  with 
the  corptcs  of  the  property.  This  claim  was  asserted  on  the 
authority  of  Coover^s  Appeal  (29  Penn.  St.  9).  The  absurd 
results  which  would  follow  such  a  rule  were  shown  by  the 
opinions  of  Judges  Sapallo  and  Allbn,  and  this  court  held 
that  the  purchaser  took  only  the  interests  of  each  partner 
after  the  firm  debts  were  paid  and  the  equities  between  the 
partners  adjusted,  and  that  the  corpus  of  the  property, 
notwithstanding  the  transfer  by  the  several  partners  of  their 
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individual  interest,  still  remained  firm  property  and  subject 
to  levy  on  execution  against  it  by  firm  creditors.  In  that  case 
the  firm  were  not  liable  to  the  mortgagees  through  whom 
plaintiff  made  her  title,  and  there  was  no  transfer  of  finn 
property  to  pay  a  debt  of  the  firm ;  and  it  is  not  an  authority  in 
a  case  where  the  firm  has  made  itself  liable  for  the  debt  which 
the  firm  property  was  appropriated  to  pay 

The  rule  that  it  is  a  fraud  upon  firm  creditors  for  a  member 
of  a  firm  to  take  firm  property,  and  apply  it  to  his  individual 
debt,  or  for  an  insolvent  firm  to  apply  firm  property  to  the 
payment  of  the  debt  of  any  individual  partner,  is  well  settled. 
{Ransom  v.  Van  Deventer,  41  Barb.  307 ;  Wilson  v.  Jiobert- 
eon,  21  K  Y.  587.) 

But  the  question  here  is,  do  the  facts  bring  this  case,  con- 
clusively, within  that  rule?  There  is  no  principle  of  law 
which  forbids  a  partnership  from  entering  into  obligations  out- 
side of  the  scope  of  the  partnership  business,  provided  it  is 
done  with  an  honest  purpose  and  with  the  consent  of  all  the 
members  of  the  firm.  And  partnership  property  may  be 
transferred  to  pay  a  joint  debt  for  which  the  firm  is  liable, 
outside  of  the  partnership  business,  and  the  joint  creditors  will 
obtain  a  good  title  to  the  property.  (Saunders  v.  Heilly,  105 
N.  Y.  12-18.)  And  when  there  is  a  good  consideration  to 
support  a  contract  of  the  firm,  outside  of  the  scope  of  the  firm 
business,  I  take  it,  a  firm  creditor,  having  no  lien  upon  the 
firm  property,  has  no  legal  ground  for  complaint  if  firm 
property  is  appropriated  to  pay  such  obligation,  even  though 
the  firm  was  insolvent  at  the  time  it  entered  into  the  contract. 
The  contract  being  legal,  and  there  being  no  actual  fraud,  it 
may  be  enforced  against  the  firm,  and  hence  it  is  ^ot  fraudulent, 
in  law,  if  firm  property  is  applied  to  pay  the  debt.  "We  must, 
in  considering  this  branch  of  the  case,  assume  the  firm  to  be 
liable  on  the  note  when  the  assignment  was  made ;  and  we  are 
thus  brought  to  the  question  whether  the  proof  as  to  the 
circumstances  under  which  that  liability  was  contracted  was 
such  as  to  establish,  against  firm  creditors,  fraud,  either  in  law 
or  in  fact.    If  the  proof  had  shown  that  Nathan  knew  of  the 
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insolvency  of  the  firm,  at  the  time  lie  renewed  the  note, 
and  that  an  assignment  was  then  impending,  or  had  there  been 
no  consideration  for  the  indorsement,  a  different  conclusion 
would  have  been  permitted.  But  there  was  no  evidence  that 
Nathan  knew  the  firm  was  insolvent,  and  it  appeared  that,  upon 
accepting  the  renewal  note,  he  surrendered  the  old  note  and 
extended  the  time  for  the  payment  of  the  debt  for  one  year. 
This  made  him  a  holder  for  value  and  constituted  a  good 
consideration  for  the  new  note.  {National  Bank  v.  Place^ 
86  K  Y.  444.) 

In  Menagh  v.  Whitwellj  and  all  kindred  cases,  there  was, 
substantially  a  donation  of  firm  property  to  pay  the  debt 
of  an  individual  partner  without  any  consideration  moving  to 
the  firm.  Here  there  was  a  consideration ;  and  in  this  very 
essential  fact  the  case  under  consideration  differs  from  all  the 
cas6  cited  by  the  appellants  in  which  the  principle  cited  has 
been  applied.  All  of  them  are  cases  where  the  assignment 
itself  preferred  debts  of  individual  partners  or  where  the 
property  was  transferred  directly  to  pay  individual  debts. 
The  conclusion  that  indorsing  the  note  was  fraudulent  in  law, 
as  against  the  creditors  of  the  firm,  is  not,  therefore,  permitted. 

It  further  appeared  that  the  business  relations  between 
Rindskopf  Bros.  &  Co.  and  Thompson  &  Co.  were  more  or 
less  intimate,  and  we  cannot  say  that  the  assignors  did  not 
receive  a  benefit  from  the  renewal  of  the  note  and  the  exten- 
sion of  the  payment  of  the  debt  for  a  year.  The  failure  of 
Thompson  &  Co.  and  of  Buchman  to  pay  the  note  in  question 
might  have  precipitated  the  failure  of  Rindskopf  Bros.  &  Co., 
which  the  evidence  shows  they  at  that  time  hoped  to  avoid 
The  trial  court  was  entitled  to  give  weight  to  such  consider- 
ations in  determining  the  intent  of  the  assignors,  and  the  evi- 
dence was  sufficient  to  negative  the  inference  of  a  fraudulent 
purpose  on  their  part  in  making  the  indorsement.  I  think, 
therefore,  the  exception  to  the  findings  of  the  court,  that  the 
preference  of  the  Thompson  note  was  for  a  debt  for  which 
the  firm  was  justly  liable  and  was  not  fraudulent,  and  to  the 
refusal  to  find  that  the  firm  received  no  consideration  for  such 
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indorsement,  cannot  be  sustained.  Nor  is  the  objection  well 
taken  that  there  was  a  fraudulent  misstatement  of  the  nature 
of  the  liability  on  the  indorsement  of  the  note. 

The  preference  in  the  asbignment  was  as  follows : 

"  Max  Nathan  of  said  city  of  New  York.  For  the  sum  of 
$99,900.86  *  ^  *  $25,000  thereof  for  the  amount  of  a 
certain  promissory  note  for  that  amount  made  by  the  firm  of 
James  Thompson  &  Co.,  dated  January  21,  1884,  payable 
twelve  months  after  its  said  date,  indorsed  by  said  assignors 
and  discounted  by  and  held  by  said  Max  Nathan." 

Criticism  is  made  upon  the  word  "  discoimted  "  and  that  the 
direction  to  pay  is  absolute,  whereas  the  liability  was  contin- 
gent. There  is  no  attempt  made  to  make  it  appear  that  the 
note  was  for  the  accommodation  of  the  assignors  and,  the  state- 
ment of  the  Kability  was  not  calculated  to  mislead.  On  the 
face  of  the  note  Thompson  &  Co.  were  the  real  debtors,  and 
upon  payment  the  assignee  would  be  entitled  to  take  and 
enforce  the  note  against  that  firm. 

Numerous  other  preferences  in  the  assignment  are  claimed 
to  be  fraudulent,  and  at  considerable  length  and  with  great 
earnestness  have  been  pressed  upon  the  attention  of  the  court 
by  the  learned  counsel  for  the  appellants.  The  questions 
presented  are  mainly  ones  of  fact.  "We  have  considered  them 
all  fully  but  find  nothing  which  would  justify  the  reversal  of 
the  judgment. 

Upon  those  matters  we  concur  in  the  opinion  of  the  learned 
judge  who  heard  the  case  at  Special  Term. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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GiLicAN  H.  Pebkins  et  al.,  Kespondents,  v.  Geobqe  S.  Smith 
et  al.,  Appellants. 

The  term  "  individual  banker/'  as  used  in  the  state  statutes,  denotes  a 
person  who,  having  complied  with  the  statutory  requirements,  has 
received  authority  from  the  banking  department  to  engage  in  the  busi- 
ness of  banking,  subject  to  its  inspection  and  supervision  and  to  the 
burden  imposed. 

"  Private  bankers"  are  persons  or  firms  engaged  in  the  business  of  banking 
without  any  special  privileges  or  authority  by  statute. 

Notwithstanding  the  fact  that  the  terms  "  private  banker  "  and  "  individual 
banker  "  are  used  as  synonyms,  denoting  an  "  individual  banker"  in  one 
section  of  the  banking  act  of  J  882  (§  99,  chap.  409,  Laws  of  1882),  the 
terms  as  used  in  other  sections  of  the  act  have  their  separate  and  inde- 
pendent meanings. 

Under  the  provisions,  therefore,  of  said  act  (§§  68,  69)  placing  and  con- 
tinuing *' private  and  individual  bankers"  on  an  equality  with  national 
banks,  so  far  as  the  taking  and  receiving  of  a  greater  rate  of  interest 
than  the  legal  rate  is  concerned,  persons  or  firms  engaged  in  banking, 
who  are  not  individual  bankers,  in  exacting  more  than  the  legal  rate  on 
loans  made  in  the  usual  course  of  banking  business,  are  exempted  from 
the  effect  of  the  usury  laws  of  the  state. 

The  statutes,  state  and  national,  upon  the  subject  of  banking  and  usury, 
collated. 

Words  having  a  precise  and  well-settled  meaning  in  the  jurisprudence  of  a 
country,  are  to  be  understood  in  the  same  sense  when  used  in  its  statutes, 
unless  a  different  meaning  is  unmistakably  intended. 

Reported  below,  41  Hun,  47. 

(Argued  October  10, 1889;  decided  November  26,  1889.) 

Appeal  from  a  judgment  of  tlie  General  Term  of  the 
Supreijae  Court  in  tlie  fifth  judicial  department,  entered  upon 
an  order,  made  June  1,  1886,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  on  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  begun  January  7, 1885,  to  foreclose  a  mort- 
gage executed  February  13,  1884,  by  George  E.  Smith  to 
Erickson,  Jennings  &  Co.,  as  a  continuing  security  for  all 
sums  not  exceeding  $10,000,  which  the  mortgagor  might  owe 
the  mortgagees  at  any  time  within  ten  years  after  the  date 
of  the  mortgage. 
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The  plaintiffs,  who  are  the  surviving  partners  of  the  mort- 
gagees, allege,  in  their  complaint,  that  February  7,  1884, 
George  E.  Smith  made  his  promissory  note  whereby  he 
promised  to  pay  to  their  order  $2,600,  three  months  after 
date,  at  the  National  Park  Bank  in  the  city  of  New  York, 
and  delivered  the  same  to  the  payees,  who  discounted  it  on 
that  date,  and  that  February  11, 1884,  Greorge  R.  Smith  made 
his  second  promissory  note,  whereby  he  promised  to  pay  to  the 
order  of  the  plaintiffs  $1,500,  three  months  after  date,  at  said 
National  Park  Bank,  and  delivered  it  to  the  payees,  who  dis- 
counted it  on  that  date,  and  that  both  notes  were  due  and 
unpaid,  with  interest  on  the  first  from  October  13,  1884,  and 
on  the  second  from  October  17,  1884. 

The  sole  defense  interposed  to  this  action  is  that  the  notes 
amd  mortgage  are  void  for  usury.  It  is  conceded,  and  found 
as  a  fact,  that  the  plaintiffs  were,  when  the  transactions 
occurred  out  of  which  this  action  arose,  bankers  under  their 
firm  name  of  Erickson,  Jennings  &  Co.,  and  engaged  in 
receiving  deposits,  subject  to  check,  discounting  commercial 
paper  and  dealing  in  exchange  at  Rochester,  New  York. 
The  avails  of  the  notes  were  credited  by  the  plaintiffs  to 
Smith's  account,  and  were  drawn  on  his  check,  so  that  the 
relation  of  banker  and  customer  existed  between  these  litigants 
in  respect  to  the  loans  in  controversy. 

Theodore  Bacon  for  appellants.  The  purpose  to  exact 
upon  this  discount  a  greater  sum  than  at  the  rate  of  six 
per  cent  per  annum  being  confessed  by  the  lender,  and  found 
as  a  fact  by  the  court,  it  is  entirely  immaterial  that  the  lender 
did  it  under  the  mistaken  notion  that  he  could  do  it  lawfully. 
{BanTc  of  Salina  v.  Alvord,  31  N.  Y.  473.)  The  plaintiffs 
are  not  excepted  from  the  operation  of  the  usury  laws  of  the 
state  by  virtue  of  chapter  409  of  the  Iaws  of  1882.  (1  R  S. 
772;  Laws  of  1850,  chap.  172;  Penal  Code,  §  353;  Laws  of 
1883,  chap.  339 ;  13  U.  S.  St.  at  Large,  108,  §30 ;  Laws  of  1882, 
chap.  409,  §  68 ;  People  v.  Doty,  80  N.  Y.  225 ;  Laws  of 
1881,  chap.  373.)  "Words  are  to  be  interpreted  with  reference 
to  the  general  scope  and  object  of  the  statute.    (Pomeroy's 


1889.]  Pbbkins  et  al.  v.  Smith  et  al.  443 


Statement  of  case. 


Sedg.  on  St.  and  Const.  Law,  225 ;  Z.  S.  <&  M.  S.  R.  Co.  v. 
Boach,  80  N.  Y.  339,  344;  Dwar.  on  St.  703,  704.)  Statutes 
containing  particular  exemptions  from  general  burdens  are 
to  be  strictly  construed.  (Pomeroy's  Sedg.  296,  297  and 
notes ;  State  v.  Woodson^  41  Mo.  227 ;  Sprague  v.  BirdsaUy 
2  Cow.  419 ;  B.  and  U.  PI  B.  Go.  v.  B(Mins,  22  Barb.  662 ; 
a  B.  Co.  v.  Magee,  2  Paige,  116 ;  6  Wend.  85 ;  B.  C.  Co.  v. 
Buffalo,  46  K  Y.  506 ;  People  v.  Davenport,  91  id.  574,  586 ; 
Warden  v.  Dean,  4  Price,  65.)  If  a  statute  is  capable  of  two 
interpretations,  that  shall  be  given  it,  if  possible,  which  shall 
make  it  consistent  with  the  Constitution,  rather  than  that  which 
will  bring  it  in  conflict  with  it.  {People  v.  Alberieon,  55 
N.  Y.  50,  56 ;  M.  B.  Co.  v.  Beckwith,  129  U.  S.  26,  20.) 

Martin  W.  Cooke  for  respondents.  When,  at  the  time  of 
the  agreement  for  a  loan,  nothing  is  said  as  to  the  rate  of 
interest,  the  law  implies  it  to  be  that  limited  by  statute. 
{Guggenheimer  v.  Geiszler,  81  N.  Y.  293,)  There  must  not 
only  be  an  agreement  actually  made  between  the  parties  for 
the  payment  of  more  than  lawful  interest,  but  there  must  be 
an  intent  to  do  so  in  violation  of  the  statute  of  usury.  The 
intent  must  exist  in  the  minds  of  both  parties  to  the  contract. 
{Condit  V.  Baldwin,  21  N.  Y.  221;  9  Pet.  399;  7  Johns. 
Ch.  77.)  The  facts  as  proved  or  found,  do  not  establish  usury, 
no  matter  who  the  parties  were  who  made  the  loans.  {Bank 
Y.  Walhridge,  19  N.  Y.  134,  143.)  The  law  will  not  pre- 
sume a  contract  illegal,  and  so  void,  when  it  is  capable  of  a 
coustruction  which  will  make  it  lawful  and  valid.  There 
must  be  evidence  of  an  agreement  or  intention  to  reserve 
more  than  lawful  interest  as  interest.  {Curtis  v.  Gokey,  68 
N.  Y.  300 ;  Orme  v.  Dauchy,  82  id.  443 ;  Tyler  on  Usury,  468 ; 
Booth  V.  Swezey,  4  Sheld.  276,  280 ;  C.  S.  Bk.  v.  BidweU, 
29  Barb.  325,  332;  Smith  v.  Hathom,  85  N.  Y.  211,  214; 
Eagle  Bk.  v.  Rigney,  33  id.  613 ;  BealsY.  Benjamin,  Id.  61, 
67 ;  Price  v.  Lyons  Bk.,  Id.  55 ;  S.  C.  Bk.  v,  Schermerhom, 
1  Denio,  132.)  The  plaintiffs,  at  the  time  of  the  transactions 
in  qaestion,  were  private  bankers,  doing  business  in  this  state, 
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and  by  the  laws  of  this  state  they  were  permitted  to  chai^ 
the  interest  in  advance  and  to  charge  a  reasonable  exchange, 
and  in  case  they  charged  more  than  the  legal  rate,  the  penalties 
therefor  prescribed  by  the  laws  of  this  state  were  only  those 
which  apply  to  the  national  banks,  which  is  a  forfeiture  of 
double  the  amount  of  the  excess  of  interest  charged.  {Hinier- 
mister  v.  F.  N  Bh.,  6Jl  N.  T.  212 ;  Laws  of  1882,  chap.  409, 
§§  68,  69 ;  People  v.  Doty,  80  N.  Y.  225 ;  1  Otto,  29 ;  A.  S. 
BJe.  V.  Savery,  18  Hun,  36,  42 ;  91  U.  S.  29 ;  64  N.  Y.  212; 
Bk.  of  Monroe  v.  Finlay,  6  Hun,  584 ;  Farmer^  Bk.  v. 
Hale,  15  Abb.Pr.  [K  8.]  276.) 

FoLLETT,  Ch.  J.  Are  loans  made  for  more  than  the  legal  rate 
of  interest  by  persons  and  firms  engaged  in  banking,  but  who 
are  not  "  individual  bankers,"  as  defined  by  chapter  409,  Laws 
of  1882,  exempted  by  sections  68  and  69  of  that  act,  from  the 
effect  of  the  usury  statutes  of  this  state  when  the  loans  are 
made  in  usual  course  of  such  business  ?  A  brief  statement  of 
the  causes  which  led  to  the  introduction  into  tlie  law  of  this 
state  of  the  exemption  referred  to  will  aid  in  determining 
whether  the  plaintiffs  are  of  the  class  of  bankers  described  in 
and  relieved  by  those  sections  from  the  consequences  imposed 
upon  citizens  generally  for  receiving  more  than  the  legal  rate 
of  interest  on  loans. 

The  right  to  engage  in  banking  is  a  common  law-right,  and, 
in  the  absence  of  statutory  restraint,  persons  may  issue  circu- 
lating notes  and  carry  on  the  business  of  banking  in  all  its 
branches.  {Attorney-General  v.  Uticalns.  Co.,  2  Johns,  Ch. 
371,  377;  iT.  T.  Fireman  Ins.  Co.  v.  Fly,  2  Cow.  678, 710 ; 
Curtis  V.  Leavitt,  15  N.  Y.  10,  52,  80 ;  Morse  on  Banks 
[3d  ed.]  §  13.)  The  first  statute  in  this  state  which  abridged 
this  right  was  chapter  117  of  the  Laws  of  1804,  which 
restrained  associations  not  duly  authorized  from  receiving 
deposits,  discounting  or  issuing  circulating  notes.  This  statute 
was  continued  by  the  Revised  Laws  of  1813.  (2  R.  L.  234.) 
Whether  these  acts  restrained  individuals  as  well  as  associa- 
tions was  a  disputed  question  {Attorney -Oeneral  v.  Utica 
Ins.  Co.,  2  Johns.   Ch.   371,   377;  Bristol  v.   Barker,  15 
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Johns.  205) ;  but  was  set  at  rest  by  chapter  236,  Laws  of  1818, 
which  clearly  extended  the  restraints  to  persons.  It  was 
enacted :  "  That  it  shall  not  be  lawful  for  any  person,  associa- 
tion of  persons  or  body  corporate,  from  and  after  the  first  day 
of  August  next,  to  keep  any  office  of  deposit  for  the  purpose 
of  discounting  promissory  notes,  or  for  carrying  on  any  kind  of 
banking  business  or  operations,  which  incorporated  banks  are 
authorized  by  law  to  carry  on,  or  issue  any  bills  or  promissory 
notes,  B,s  private  hankers,  unless  thereunto  specially  authorized 
by  law."  This  is  the  first  statute  in  which  the  term  "  private 
banker"  occurs.  This  provision  was  incorporated  into  the 
Revised  Statutes  (1  R.  S.  712,  §  6),  but  it  was  modified  by 
chapter  20,  Laws  of  1837,  so  that  only  the  issuing  of  circu- 
lating notes  by  unauthorized  persons  and  corporations  was 
prohibited,  and  the  prohibition  of  the  Revised  Statutes  is  con- 
tinued by  section  302  of  the  banking  act  of  1882.  The  term 
^^  private  banker  "  is  used  in  the  same  sense  in  the  three  statutes. 

By  chapter  260,  Laws  of  1838,  "any  person  or  association 
of  persons '?  might,  under  certain  restrictions,  be  authorized  by 
the  comptroller  to  engage  in  banking,  and,  in  1840,  this  act  was 
amended  by  chapter  363,  and  the  terra  "  individual  banker  " 
was,  by  that  act  and  chapter  202,  Laws  of  1840,  introduced 
into  the  statutes  of  this  state. 

The  first  national  bank  act  was  passed  February  25,  1863. 
(Chap.  58,  3d  Sess.  37th  Cong.,  12  U.  S.  St.  at  Large,  665.) 
Under  this  act,  money  loaned  at  usurious  rates  could  not  be 
recovered.  June  3,  1864,  this  law  was  repealed,  and  a  new 
act  substituted.  (Chap.  106,  1st  Sess.  38th  Cong.,  13  U.  S.  St. 
at  Large,  99.)  By  the  thirtieth  section  it  provided :  "And  the 
knowingly  taking,  receiving,  reserving  or  charging  a  rate  of 
interest  greater  than  aforesaid,  shall  be  held  and  adjudged  a 
forfeiture  of  the  entire  interest  which  the  note,  bill  or  other 
evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to 
be  paid  thereon.  And,  in  case  a  greater  rate  of  interest  has 
been  paid,  the  person  or  persons  paying  the  same,  or  their 
legal  representatives,  may  recover  back,  in  an  action  of  debt, 
twice  the  amount  of  the  interest  thus  paid  from  the  association 
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taking  or  receiving  the  same :  Provided^  that  such  action  is 
commenced  within  two  years  from  the  time  the  usurious  trans- 
action occurred.  But  the  purchase,  discount  or  sale  of  a 
bona  fde  bill  of  exchange,  payable  at  another  place  than  the 
place  of  such  purchase,  discount  or  sale,  at  not  more  than  the 
current  rate  of  exchange  for  sight  drafts  in  addition  to  the  inter- 
est, shall  not  be  considered  as  taking  or  receiving  a  greater  rate 
of  interest."  This  provision  was  incorporated  into  the  Revised 
Statutes  of  the  United  States.  (U.  S.  R.  S.  §§  5197,  5198.) 
*  When  the  national  banking  act  went  into  effect  corporatiom, 
individual  bankers,  persons  and  firms  were  engaged  in  receiv- 
ing deposits,  discounting  commercial  paper,  selling  bills  of 
exchange,  and  banking  corporations  and  individual  bankers 
having  authority  from  the  banking  department  were  engaged 
in  the  same  business  and  also  in  issuing  circulating  notes. 
Persons  and  firms  so  engaged  were  called,  in  commercial 
language,  "  private  bankers,"  but  so  far  as  we  have  discovered 
the  term  had  not  then  been  used  in  the  statutes  except  in  the 
two  instances  above  referred  to.  By  the  act  of  March  3, 1865 
(Chap.  78,  2d  Sess.  38  Cong.,  13  TJ.  S.  St  at  Large,  484),  a 
tax  was  imposed,  which  is  continued  (§  3412,  U.  S.  B.  S.) 
on  all  national  and  state  banks,  of  ten  per  cent  on  the  amount 
of  notes  issued  by  any  state  bank  which  those  corporations 
should  pay  out  after  July  1,  1866.  This  put  an  end  to  the 
issuance  of  circulating  notes  by  state  banks  and  individual 
bankers.  Since  July  1,  1866,  state  banks,  individual  bankers 
and  private  bankers  have  been  engaged,  so  far  as  their  busi- 
ness is  confined  to  banking,  in  receiving  deposits,  discounting 
commercial  paper  and  selling  exchange. 

By  chapter  163,  Laws  of  1870,  the  usury  statutes  of  this 
state  were  so  modified  that  "  every  banking  association  organ- 
ized and  doing  business  under  and  by  virtue  of  the  act  entitled, 
*  An  act  to  authorize  the  business  of  banking,'  passed  April 
eighteenth,  eighteen  hundred  and  thirty-eight,  and  the  various 
acts  supplementary  thereto  and  amendatory  thereof,  is  hereby," 
etc.,  given  the  immunities  conferred  by  the  statutes  of  the 
United  States  on  national  banks  receiving   more  than  the 
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legal  rate  of  interest.  It  was  declared  in  the  second  section 
of  this  act :  ^^  That  the  true  intent  and  meaning  of  this  act  is 
to  place  the  banking  associations,  organized  and  doing  business 
as  aforesaid,  on  an  equality  in  the  particulars  in  this  act 
referred  to,  with  the  national  banks  organized  under  the  act 
of  congress."  The  immunities  conferred  by  this  act  extended 
only  to  incorporated  banks ;  and  in  1 880  it  was  amended  by 
chapter  567,  by  inserting  between  the  words  "  thereof  "  and 
"  hereby  "  the  following :  "  And  every  private  or  individual 
banker  or  bankers  doing  business  in  this  state,  are,"  thus 
extending  to  them  the  immunities  theretofore  conferred  upon 
incorporated  banks.  The  fact  that  the  second,  or  declaratory 
section,  was  not  changed  did  not  nullify  the  amendment. 

By  chapter  409,  Laws  of  1882,  the  statutes  of  this  state 
relating  to  banks,  banking  and  trust  companies  were  revised 
and  consolidated.  Section  68  provides :  "  §  68.  Every  bank- 
ing association  organized  and  doing  business  under  and  by 
virtue  of  the  laws  of  this  state,  and  every  private  and  indi- 
vidual banker  or  bankers  doing  business  in  this  state,  are 
hereby  authorized  to  take,  receive,  reserve  and  charge  on 
every  loan  or  discount  made,  or  upon  any  note,  bill  of 
exchange  or  other  evidence  of  debt,  interest  at  the  rate  of  six 
per  centum  per  annum;  and  such  interest  may  be  taken  in 
advance,  reckoning  the  days  for  which  the  note,  bill  or  other 
evidence  of  debt  has  to  run. 

'*  The  knowingly  taking,  receiving,  reserving  or  charging  a 
rate  of  interest  greater  than  aforesaid  shall  be  held  and 
adjudged  a  forfeiture  of  the  entire  interest  which  the  note, 
bill  or  other  evidence  of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon ;  and  in  case  a  greater  rate  of 
interest  has  been  paid,  the  person  or  persons  paying  the  same, 
or  their  legal  representatives,  may  recover  back  twice  the 
amount  of  the  interest  thus  paid,  from  the  association  or 
private  or  individual  banker  taking  or  receiving  the  same ; 
provided  that  such  action  is  commenced  within  two  years 
from  the  time  the  said  excess  of  interest  is  taken." 
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'^  §  69.  It  is  hereby  declared  that  the  tme  intent  and  mean- 
ing of  the  last  preceding  section  is  to  place  and  continue  the 
private  and  individual  bankers  and  banking  associations 
organized  and  doing  business  as  aforesaid  on  an  equality,  in 
the  particulars  in  said  section  referred  to,  with  national  banks 
organized  under  the  act  of  congress,  entitled  ^An  act  to  provide 
a  national  currency,  secured  by  pledge  of  United  States  bonds, 
and  to  provide  for  the  circulation  and  redemption  thereof, 
approved  June  third,  eighteen  hundred  and  sixty-four.' " 

The  term  "  private  banker "  only  occurs  in  sections  68,  69, 
99  and  302  of  chapter  409,  Laws  of  1882.  Section  99  is  a 
re-enactment  of  section  8  of  chapter  202  of  the  Laws  of  1840, 
and  in  both  the  terms  "individual  banker"  and  "private 
banker"  are  used  synonymously,  and  denote  an  individual 
banker.  In  section  302  the  term  "  private  banker  "  denotes 
persons  engaged  in  banking  without  having  special  statutory 
privileges,  and  the  term  was  used  in  the  same  sense  in  chapter 
236,  Laws  of  1818,  and  in  1  Eevised  Statutes,  712,  section  6, 
from  which  section  302  is  derived. 

Notwithstanding  the  fact  that  the  terms  "  individual  banker  " 
and  "  private  banker"  are  used  as  synonyms  in  section  99  of 
chapter  409,  Laws  of  1882,  and  in  the  statute  from  which  that 
section  is  derived,  we  think  the  terms  are  independent,  and 
each  had  a  well  understood  meaning  when  chapter  567,  Laws 
of  1880,  and  chapter  409,  Laws  of  1882,  were  enacted. 
Since  the  passage  of  chapter  363,  Laws  of  1840,  the  term 
"  individual  banker  "  has  been  frequently  used  in  our  statutes 
and  reports  and  has  acquired  a  definite  meaning.  It  denotes 
a  person  who,  having  complied  with  the  statutory  require- 
ments, has  received  authority  from  the  banking  department 
to  engage  in  the  business  of  banking,  subject  to  its  inspection, 
supervision,  and  to  the  burdens  imposed.  {People  v.  Doty, 
80  N.  T.  225,  228.)  Private  bankers  are  persons  or  firms 
engaged  in  banking  without  having  any  special  privileges  or 
authority  from  the  state.  {People  v.  Doty,  supra.)  Words 
having  a  precise  and  well  settled  meaning  in  the  jurisprudence 
of  a  country  are  to  be  understood  in  the  same  sense  when 
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used  in  its  statutes,  unless  a  different  meaning  is  unmistakably 
intended,     (Stephenson  v.  Higginaon,  3  H.  L.  Cases,  638.) 

Chapter  409,  Laws  of  1882,  is  not  merely  a  codification  of 
the  statutes  relating  to  incorporated  banks  and  individual 
bankers,  but  it  regulates  the  business  of  banking,  and  the 
argument  that  private  bankers  are  not  within  the  general 
scope  and  object  of  the  statute  loses  much  of  its  force,  in 
view  of  this  fact,  and  of  the  further  fact  that  eight  years, 
before  the  statutes  were  codified  the  term  "private  banker'* 
was  brought  into  the  statute  which  extended  the  immunity  for 
taking  more  than  the  legal  rate  of  interest,  beyond  incorpo^ 
rated  banks,  and  included  individuals. 

We  think  that  full  effect  cannot  be  given  to  the  language 
employed  in  sections  68  and  69  without  holding  that  the 
plaintiffs  are  protected  by  them  from  the  consequences  imposed 
by  the  general  statutes  on  citizens  not  engaged  in  banking  who 
receive  more  than  the  legal  rate  of  interest  for  loans,  in 
reaching  this  conclusion  we  have  not  overlooked  those  cardinal 
rules  for  the  interpretation  of  statutes,  that  those  conferring 
special  privileges  or  immunities  upon  classes  are  to  be  strictly 
construed ;  and  when  a  statute  admits  of  two  constructions, 
the  one  in  hannony  with,  and  the  other  in  hostility  to,  the 
general  system  of  legislation  on  the  subject  to  which  it  relates, 
the  construction  which  harmonizes  all  the  statutes  should  be 
adopted.  It  is  urged  with  great  force  that  this  construction 
exempts  persons  whose  business  it  is  to  loan  money  from  the 
penalties  imposed  upon  citizens  generally  for  receiving  more 
than  the  legal  rate  of  interest  —  that  he  who  does  it  constantly 
as  a  private  banker  escapes,  while  the  citizen,  who  does  it  but 
once,  and  not  as  a  business,  must  lose  his  loan.  This  is  an 
argument  which  may  well  be  addressed  to  the  law-making 
power. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Beown,  J.,  dissenting,  and  Bradley  and 
Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 
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Cakoijke  C.  Blatz,  Kespondent,  v,  Jagob  Bohbbach, 
Appellant. 

In  an  action  to  recover  damages  under  the  ciTil  damage  act  (Chap.  G46, 
Laws  of  1873),  the  evidence  showed  that  B.,  plaintiff's  husband,  com- 
mitted suicide  while  intoxicated;  that  he  spent  the  evening  preceding 
his  death  in  defendant's  saloon,  and  while  there  drank  two  or  three 
glasses  of  beer.  There  was  no  evidence  as  to  the  character  or  quality  of 
the  beer.  The  court  charged  the  jury  that  B.,  while  in  defendant's 
saloon  drank  intoxicating  liquors.  iMf  (Follett,  Ch.  J.,  Bradley, 
and  PoTTEB,  JJ.,  dissenting),  error;  and  thatto  justify  a  recovery  plaintiff 
was  bound  to  show  that  the  beer  drank  was  of  an  intoxicating  character. 

The  term  ''beer,"  in  the  absence  of  evidence  as  to  its  quality  and  effect, 
does  not  necessarily  import  an  intoxicating  beverage,  as  it  includes  both 
intoxicating  and  non-intoxicating  liquors. 

People  V.  Whedock  (8  Park.  Cr.  R  9)  overruled. 

Nevin  v.  Ladus  (3  Den.  43);  Comrs,  v.  Tayltn*  (21  N.  Y.  178);  KiUip  v. 
McKay  (18  K.  Y.  S.  R.  5)  distinguished. 

It  9eems  the  courts  will  take  notice  that  many  of  the  beverages  sold  under 
the  name  of  beer  are  not  intoxicating,  while  the  stronger  kinds,  such  as 
ale,  porter  and  strong  beer  are  of  an  intoxicating  character. 

The  rule  that  the  court  may  not  indulge  in  any  presumption  except  as  to 
the  innocence  of  the  accused,  applies  not  only  to  prosecutions  distinctly 
criminal,  but  to  penal  actions. 

Reported  below,  42  Hun,  402. 

(Argued  October  14,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  13,  1886,  which  affirmed  a  judgment  in  favor 
of  the  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  by  plaintiflf  under  chapter  646  of 
the  Laws  of  1873,  known  as  the  Civil  Damage  Act,  to  recover 
damages  for  the  death  of  her  husband,  which  she  claimed  was 
caused  by  defendant  selling  him  intoxicating  liquors. 

The  material  facts  are  sufficiently  stated  in  the  opinion. 

Z.  Z.  Van  Allen  for  appellant.  The  plaintijff  cannot 
recover  unless  she  has  proven  that  the  defendant  either  gave 
or  sold  to  her  husband  intoxicating  liquors.  (Laws  of  1873, 
chap.  646.)    Under  this  act  the  proof,  to  entitle  plaintiff  to 
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recover,  must  be  clear  and  not  speculative.  {Zovela/w  v.  Briggs^ 
32  Hun,  477 ;  Marsh  v.  MaUiU,  3  Week.  Dig.  126.) 

Charles  H,  Noxon  for  respondent. 

Brown,  J.  The  plaintiff  is  the  widow  of  William  T.  Blatz, 
who  committed  suicide  by  hanging  while  in  a  condition  of 
intoxication.  The  action  is  brought  under  the  statute  known 
as  the  "  Civil  Damage  Act,"  and  the  plaintiff  had  a  verdict  at 
the  circuit  which  was  aiBrmed  at  the  General  Term. 

The  undisputed  proof  on  the  trial  showed  that  Blatz  spent 
the  evening  preceding  his  death  in  the  defendant's  saloon,  and 
that  while  there  he  drank  two  or  three  glasses  of  beer.     The 
court  charged  the  jury  that  he  drank  intoxicating  liquors  that 
evening  at  defendant's  saloon.     The  exception  taken  to  this 
part  of  the  charge  raises  the  only  question  that  it  is  necessary 
to  discuss  on  this  appeal,  and  we  are  called  upon  to  decide 
whether  the  term  ''  beer,"  in  the  absence  of  all  evidence  as  to 
its  quality  and    effect,   imports  an   intoxicating    beverage. 
**  Beer "  as  it  is  ordinarily  understood  and  as  it  is  defined  in 
the  dictionary,  is  a  ''  fermented  liquor."     It  is  made  from 
malted  grain  with  hops  or  from  the  extract  of  roots  and  other 
parts  of  various  plants,  as  spruce,  ginger,  sassafras,   etc.     It 
is  known  under  various  names  and  designated  as  ale,  porter, 
stout,  strong  beer,  small  beer,  lager,  spruce  beer,  etc.     The 
courts  take  notice  that  many  of  the  beverages  sold  under  the 
name  of  beer  are  not  intoxicating,  while  the  stronger  kinds 
as  ale,  porter  and  strong  beer  are  of  an  intoxicating  character. 
{Nevin  v.  Ladue^  3  Den.  437-450 ;  Ran  v.  People,  63  N.  Y. 
277.)     It  would  seem,  therefore,  that  a  "  term,"  which  included 
both  intoxicating  and  non-intoxicating  liquors,  could  not  be 
said  in  its  ordinary  meaning  necessarily  to  imply  an  intoxi- 
cating drink,  unless  such  import  has  been  given  to  it  either  by 
statute  or  by  the  decision  of  the  courts.     The  word  was  first 
introduced  into  our  present  excise  law  in  1873  (Chap.  549), 
which  prohibited  the  sale  without  license  in  quantities  less  than 
five  gallons  of  strong  and  spirituous  liquors,  wines,  ale  and  beer. 
The  expressed  purpose  of  the  statute  was  to  regulate  the  sale  of 
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intoxicating  liquors.  Since  the  enactment  of  that  law  this  court 
decided  in  People  v.  Jiau  {8upra\  that  lager  beer  could  not  be 
held  to  be  an  intoxicating  liquor  without  proof  of  that  fact.  It 
was  there  said :  "As  to  such  well  known  beverages  as  whisky, 
brandy,  gin,  ale  and  strong  beer,  the  courts,  without  proof, 
acting  upon  their  own  knowledge  derived  from  observation, 
will  take  notice  that  they  are  intoxicating,  and  will,  therefore, 
require  no  proof  of  the  fact.  But  there  are,  doubtless,  intoxi- 
cating beverages  which  are  not  so  well  known,  and  of  whose 
character  the  courts  could  not  take  notice,  and  more  intoxi- 
cating beverages  may  yet  be  discovered.  As  to  all  such,  when 
one  is  charged  with  selling  them  in  violation  of  law,  there 
must  be  proof  that  they  are  intoxicating  before  a  conviction 
can  be  had.  Hitherto  the  courts  have  not  been  wilhng  to 
take  notice  that  lager  beer  is  intoxicating,  but  have  submitted 
the  question,  when  controverted,  to  the  jury,  to  be  determined 
upon  the  evidence."  The  use  of  the  word  in  the  statute  is  in 
entire  harmony  with  the  views  expressed  in  the  case  cited. 
The  legislature  recognized  the  fact,  the  existence  of  which 
courts  take  judicial  notice,  that  fermented  liquor  may  or  may 
not  be  intoxicating.  Some  of  it  is  and  some  of  it  is  not.  The 
sale  of  the  former  was  forbidden,  not  so  as  to  the  latter. 
Evidence  could  always  be  given  on  a  prosecution  for  violation  of 
the  law  as  to  the  character  and  effect  of  the  particular  drinks 
sold  under  the  name  of  beer,  and  thus  the  law  would  be  exe- 
cuted. It  plainly  was  not  the  intention  of  the  legislature  to 
prohibit  the  sale  of  the  numerous  kinds  of  mild  drink  sold 
under  the  name  of  beer,  and  I  think  it  may  be  aflSrmed  that 
the  term,  as  now  used,  if  it  imports  any  particular  beverage, 
is  generally  understood  to  refer  to  "  lager."  This  construc- 
tion gives  full  effect  to  the  law,  and,  under  this  expansive 
meaning  of  the  word,  the  sale  of  all  fermented  liquors  which 
are  shown  to  be  intoxicating  will  be  regulated.  To  adopt  the 
contrary  view  will  violate  the  cardinal  rule  which  is  appUed 
in  all  criminal  prosecutions,  viz. :  That  the  prosecution  must 
prove  every  fact  essential  to  establish  the  guilt  of  the  person 
'  charged  with  a  crime.     The  fact  of  the  sale  of  intoxicating 
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liquor  must  be  established.  As  to  strong  and  spirituous  liquors 
the  courts  take  notice  of  their  intoxicating  character,  and  that 
stands  in  Ueu  of  evidence.  But,  as  to  the  milder  kinds  of  drink, 
evidence  of  their  intoxicating  character  must  be  produced.  If, 
therefore,  on  the  trial,  upon  proof  of  the  sale  of  beer  without 
any  evidence  as  to  its  character  or  quality,  the  jury  is  to  be 
mstructed  that  it  is  of  the  kind  that  intoxicates,  the  court 
assumes  a  fact  not  proven,  and  the  burden  of  showing  that  it 
is  of  a  non-intoxicating  character  is  put  on  the  defendant. 
As  well  might  a  person  be  convicted  of  grand  larceny  by 
proof  of  the  theft  of  a  watch,  or  of  burglary  in  the  first 
degree  by  proof  of  the  breaking  into  an  inhabited  dwell- 
ing. But,  as  in  the  first-named  offense,  the  value  of  the 
watch  is  an  essential  ingredient  of  the  crime,  and,  in  the 
second,  it  is  necessary  to  prove  that  the  offense  was  com- 
mitted in  the  night-time,  so,  with  the  sale  of  "  beer,"  it 
must  be  shown  that  it  was  of  an  intoxicating  character,  other- 
wise there  has  been  no  violation  of  the  law.  The  court  can 
indulge  in  no  presumption  in  the  case  except  as  to  the  innocence 
of  the  accused,  and  until  it  appears  by  sufficiency  of  proof 
that  the  particular  beverage  sold  was  of  an  intoxicating  kind 
the  presumption  of  innocence  controls  the  case.  This  rule 
applies  not  only  to  prosecutions  distinctly  criminal,  but  to 
penal  actions  where  the  plaintiff  seeks  to  charge  the  adverse 
party  with  a  penalty  or  forfeiture,  and  is  particularly  appli- 
cable in  an  action  like  the  present  where  the  consequences 
may  be  as  disastrous  to  a  defendant  as  they  appear  to  have 
been  in  this  case.  It  is  said,  however,  that  by  the  decision  of 
the  courts  it  has  been  decided  that  the  word  imports  an  intoxi- 
cating beverage.  The  only  case  that  so  holds  that  I  have 
been  able  to  find  is  People  v.  Wheelock  (3  Park.  Cr.  Kep.  9), 
which  was  a  decision  of  tlie  General  Term  of  the  seventli 
district  in  1855.  The  decision  is  based  upon  Nevin  v.  Jjidue 
(3  Denio,  43),  and  same  case  in  error,  page  437,  and  on  the 
definition  of  the  word  in  "Webster's  Dictionary.  In  Nemn  v. 
Ladtie^  the  defendant  was  charged  with  selling  "  ale,  strong 
beer  or  fermented  beer,"  and  admitted  the  sale,  but  claimed 
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that  it  was  not  prohibited  by  statute.  The  Supreme  Court 
aflSrmed  the  conviction  on  the  authority  of  the  definition  of 
the  word  *'  beer  "  in  Webster's  Dictionary,  which  was  said  in 
the  opinion  to  be  "a  spirituous  liquor  made  from  grain,"  etc. 
It  may  be  that  the  early  edition  of  Webster's  Dictionary  so 
defined  the  word,  but  the  later  editions  do  not  describe  beer  as 
a  spirituous  liquor,  but  as  a  "  fermented  liquor.'*  Worcester's 
Dictionary  gives  the  same  definition  to  the  word.  This 
decision  was  reversed  by  the  court  of  errors  on  the  ground 
that  the  admission  of  a  charge  made  in  tlie  alternative  imputed 
nothing  more  than  that  the  defendant  sold  "  fermented  beer," 
and  that  that  term,  in  the  connection  in  which  it  was  used, 
covered  various  kinds  of  beer  which  had  long  been  in  use  in 
this  country  under  the  different  names  of  spruce  beer,  ginger 
beer,  etc.,  which  had  never  been  considered  as  intoxicating 
either  here  or  in  England.  There  is  nothing  in  the  report  of 
the  case  to  show  that  the  court  concurred  in  the  views  of  the 
chancellor  on  the  meaning  of  the  word  beer.  Three  other 
opinions  were  delivered,  in  all  of  which  it  was  maintained 
that  the  question  whether  ale  or  strong  beer  was  within  the 
prohibition  of  the  excise  laws  did  not  arise  in  the  case ;  and 
the  case  is  an  authority  for  nothing  more  than  that  an  admis- 
sion of  selling  "  fermented  beer "  was  not  a  violation  of  the 
statute  against  selling  strong  and  spirituous  liquors.  Any 
attempt  to  distinguish  between  "  beer  "  and  "  fermented  beer  " 
would,  I  think,  be  a  failure.  Beer  is  a  fermented  liquor,  and 
unless  the  particular  beverage  under  consideration  is  a  fer- 
mented liquor,  it  is  not  beer.  Strong  beer,  small  beer  and 
ale  were  always  here  and  in  England  recognized  as  intoxi- 
cating drinks,  as  is  shown  by  the  very  interesting  opinion 
of  the  chancellor  in  the  case  cited,  but  the  terms  "fer- 
mented beer "  or  ''  l>eer "  include  them  all,  and  many 
more  besides,  that  are  hot  intoxicating.  The  decision  in 
People  v.  Whelock  is  not,  therefore,  sustained  by  &e 
authority  cited  to  support  it.  In  Commissioners  v.  Taylor 
(21  N".  Y.  173),  the  defendant  was  charged  Avith  selling 
*^ strong  beer"  and  this  court  held  it  within  the  meaning  of 
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the  term  "  strong  and  spirituous  liquors."  People  v.  Whedock 
was  cited  and  referred  to  in  the  opinion,  but  I  do  not  under- 
stand that  it  received  the  approval  of  the  court.  Indeed,  the 
opinion  recognizes  the  rule  laid  down  in  People  v.  Ran 
{%upra\  that  a  distinction  must  be  made  between  such  liquors 
as  are  "  capable  of  causing  intoxication  and  those  containing 
so  small  a  percentage  of  alcohol  that  the  stomach  cannot  con- 
tain sufficient  of  the  liquor  to  cause  that  effect,"  and  cited 
spruce  beer,  lager  beer  and  others  among  the  latter  kind. 
Kil'ip  V.  McKay  (13  N.  Y.  S.  "R.  5)  was  an  action  for  penalties 
under  section  13,  chapter  628,  Laws  of  1857.  The  General 
Term  of  the  fifth  department  held  that  the  evidence  in  that 
case  was  susceptible  of  the  construction  that  the  "beer"  that 
the  witness  drank  had  the  taste  and  quality  of  ale  or  strong 
beer,  and  although  it  might  have  been  sold  under  the  name  of 
"  lager  beer"  possessed  properties  which  were  intoxicating  and 
upheld  the  verdict  of  the  jury.  It  thus  appears  that  in  none  of 
the  cases,  except  People  v.  WKeLock^  have  the  courts  attempted 
to  give  to  the  word  beer  a  meaning  importing  an  intoxicating 
liquor,  but  in  all  the  fact  has  been  recognized  that  some  kinds  of 
beer  are  intoxicating  and  some  are  not.  "While  it  is  not  neces- 
sary to  say  that  the  word  would  include,  in  its  ordinary  meaning, 
such  mild  drinks  as  spruce  beer  or  ginger  beer,  it  certainly 
would  include  "  lager  beer  "  which  is  one  of  the  best  known 
and,  probably,  the  most  extensively  used  of  the  malted  liquors. 
But,  as  has  been  shown,  lager  beer  is  not  to  bo  deemed  intoxi- 
cating without  proof  of  the  fact.  I  do  not  see,  therefore,  how, 
on  proof  of  a  sale  of  beer,  the  jury  could  say  that  it  was  strong 
beer  or  intoxicating  beer.  It  might  have  been  lager  beer,  and, 
if  it  was,  they  were  not  authorized  on  the  proof  to  find  for 
the  plaintiff.  The  proper  rule  is  to  require  in  all  prosecutions 
for  violation  of  the  statute  for  selling  beer,  evidence  of  the 
character  and  quality  of  the  particular  beverages  sold.  Full 
effect  is  thus  given  to  the  intention  of  the  legislature  to 
regulate  the  sale  of  those  liquors  which  are  intoxicating,  and 
the  rules  that  must  apply  to  all  prosecutions  of  a  criminal 
character  are  maintained.     In  this  case  the  jury  might  very 
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well  have  found,  from  the  plaintiffs  evidence,  that  the 
particular  beer  drank  by  the  plaintiffs  husband  was  intoxicating, 
but  that  question  was  withdrawn  entirely  from  their  considera- 
tion  and  they  were  not  permitted  to  exercise  tlieir  judgment 
upon  it. 

For  this  error  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs,  to  abide  the  event. 

Bradley,  J.  (dissenting).  The  complaint  alleges  a  cause  of 
action  within  the  statute,  which  provides  that  a  wife  injured 
in  her  means  of  support,  in  consequence  of  the  intoxication 
of  any  person,  shall  have  a  right  of  action  against  any  person 
who,  by  selling  or  giving  away  intoxicating  liquors,  shall  have 
caused  the  intoxication  in  whole  or  in  part  of  such  person. 
(Laws  of  1873,  chap.  646.)  On  the  evening  of  March  3, 18S5, 
the  husband  of  the  plaintiff,  after  having  been  at  the  saloon 
of  the  defendant,  went  to  his  place  of  residence,  and  there  at 
some  time  during  the  night  committed  suicide  by  hanging 
himself.  The  plaintiff  charges  that  such  act  of  self-destruction 
of  the  husband  was  caused  by  his  intoxication  produced  by 
intoxicating  liquors  obtained  by  him  at  the  defendant's  saloon, 
and  that  in  consequence  of  such  intoxication,  the  plaintiff  was 
injiired  in  her  means  of  support.  If  those  propositions  were 
supported  by  the  evidence,  the  conclusion  that  the  plaintiff 
was  entitled  to  recover  was  warranted.  (  Volans  v.  Owen,  74 
N.  T.  626 ;  Mead  v.  Stratum^  87  id.  493 ;  JU'en  v.  McKechnie^ 
95  id.  632.)  The  plaintiff  gave  evidence  tending  to  prove 
that,  during  his  life,  she  was  dependent  upon  him  for  support, 
the  means  for  which  he  provided  by  his  services,  and  that  her 
customary  means  of  support  were  cut  off  by  his  death.  The 
propositions  whether  he  was  intoxicated,  and  whether  his  death 
was  caused  by  or  was  the  consequence  of  his  intoxication  were 
questions  of  fact  upon  the  evidence  for  the  jury  to  determine. 
The  plaintiff  and  her  daughter  testified  that  he  came  home 
intoxicated  that  evening  twenty  minutes  before  eleven  o'clock ; 
that  at  a  quarter  past  twelve  the  plaintiff  went  to  bed,  leaving 
him  lying  on  the  lounge,  and  that  the  next  morning  he  was 
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found  hanging  by  the  neck  dead.  Those  questions  were  sub- 
mitted to  the  jury,  and  their  finding  upon  both  facts  must,  for 
the  purposes  of  this  review,  be  deemed  conclusive.  He  was 
a  man  forty-three  years  of  age  and,  for  aught  that  appears, 
was  in  good  health,  although  somewhat  intemperate  in  his 
habits.  He  had  a  family  consisting  of  his  wife  and  several 
children.  The  jury  were  at  liberty  upon  the  evidence  to 
conclude  that  there  was  no  motive  on  his  part  to  take  his  life, 
except  that  arising  from  a  reckless  condition  resulting  from 
his  intoxication  of  tliat  night,  and  that  it  was  the  proximate 
cause  of  the  act  which  produced  his  death.  The  facts  that  he 
had  attempted  a  year  before  to  commit  suicide  in  the  same 
manner,  and  that  he  at  times  was  despondent  and  had  threat- 
ened to  take  his  own  life,  were  properly  matters  for  consid- 
eration upon  the  question  of  the  cause  or  motive  of  his  act  of 
self-destruction,  but  they  cannot,  as  matter  of  law,  be  said  to 
have  been  controlling.  These  facts  were  for  the  jury  to 
determine,  and  their  conclusion  was  permitted  by  the  evidence. 
It  is,  however,  contended  by  the  defendant's  counsel  that  the  evi- 
dence failed  to  prove  that  the  husband  obtained  any  intoxicating 
liquor  at  the  defendant's  saloon  that  evening,  or  that  he  was 
intoxicated  when  he  left  tliere,  and,  therefore,  the  trial  court 
erred  in  charging  the  jury  that  the  plaintifPs  husband  drank 
intoxicating  liquors  that  evening  at  the  defendant's  saloon,  to 
which  charge  exception  was  taken. 

This  instruction  by  the  court  to  the  jury  was  founded  upon 
the  undisputed  evidence  that  the  husband  drank  two  or  three 
glasses  of  beer  there  at  that  time.  The  question  raised  by  that 
exception  is  whether,  without  other  evidence  as  to  its  quality 
or  effect,  it  may  be  assumed  that  the  term  "  beer,"  as  a  bever- 
age, imports  intoxicating  liquor.  It  is  well  understood  that 
all  spirituous  liquors  are  intoxicating,  and  that  all  intoxicating 
liquors  are  not  spirituous.  As  commonly  used,  the  term 
"  spirituous  liquors  "  does  not  embrace  fermented  liquors.  The 
latter  may  or  may  not  be  strong  and  intoxicating.  Some  of 
it  is  and  some  of  it  is  not  so.  (Nevtn  v.  Ladue^  3  Denio,  437.) 
SicKEM— YoL.  LXXI.     58 
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The  question  whetlier  the  words  ''intoxicating  liquors" 
embraced  lager  beer  arose  in  Hau  v.  People  (63  N.  Y.  277). 
It  was  there  remarked  that  the  courts  had  not  then  been  will- 
ing to  take  notice  that  lager  beer  was  intoxicating,  aiid, 
therefore,  proof  of  the  fact  was  essential  to  justify  a  convic- 
tion for  a  sale  of  it  in  violation  of  the  statute.  In  the  Eevised 
Statutes  the  liquors  which  it  was  penal  to  sell  at  retail  with- 
out license,  were  designated  as  strong  or  spirituous.  And  in 
People  V.  Whedock  (3  Park.  Cr.  Rep.  9)  it  was  held  that  the 
word  "  beer,"  in  its  ordinary  sense,  denoted  a  beverage  which 
was  intoxicating,  and  came  within  the  meaning  of  the  words 
"strong  or  spirituous  liquors"  as  used  in  the  statute.  That 
case  was  cited  with  apparent  approval  in  Commissioners  of 
Excise  V.  Taylor  (21  N.  Y.  173,  175),  in  which  Nevin  v. 
Ladue  was  cited  and  explained.  And  such  was  the  view  of  the 
court  in  People  v.  Hart  (24  IIow.  289).  There  has  also  been 
some  legislative  import  given  to  the  word  "  beer  "  in  its  use  to 
designate  a  liquor  used  as  a  beverage.  In  the  "Act  to  sup- 
press intemperance,  and  to  regulate  the  sale  of  intoxicating 
liquors"  (Laws  of  1857,  chap.  628,  §  5),  as  amended  by  Laws 
of  1873  (chap.  549,  §  3),  the  inliibited  sale  was  applied  to 
strong  or  spirituous  liquors,  wines,  ale  or  heer.  The  evident 
pui-pose  of  the  statute  was  to  regulate  the  sale  of  intoxicating 
liquors,  and  those  there  expressly  mentioned  must  be  deemed 
within  the  intended  legislative  denunciation  as  such  liquors. 
They  are  treated  by  the  statute  as  intoxicating  liquors,  and, 
therefore,  within  its  purpose  to  place  the  regulated  restriction 
upon  their  sale  and  disposition  for  use  as  a  beverage.  And  it 
may  be  presumed  that  such  legislative  action  and  intent  were 
founded  upon  the  requisite  information.  {Rum^ey  v.  People^ 
19  N".  Y.  41,  47.)  It  is  a  fact,  of  which  notice  may  be  taken, 
that  there  are  fermented  liquors  and  malt  liquors  which  will 
produce  intoxication.  And,  in  view  of  the  statute  and  cases 
already  referred  to,  the  conclusion  is  fairly  required  that  the 
word  "beer,"  unqualifiedly  applied  to  liquor  sold  or  given 
away  to  be  used  as  a  beverage,  presumptively  imports  intoxi- 
cating liquoi.     It  was  so  held  in  BriffiU  v.  State  (58  Wis.  39 ; 
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46  Am.  Rep.  621).  The  exception  to  the  charge  of  the  court 
was,  therefore,  not  well  taken.  The  jury  having  found  that 
the  husband  was  intoxicated,  they  were  permitted  also  to  find 
that  the  intoxication  was  produced  in  whole  or  in  part  by  the 
beer  drank  at  the  defendant's  place,  although  they  would  have 
been  justified,  upon  the  evidence  on  the  part  of  the  defendant, 
to  have  concluded  otherwise.  It  was  wholly  a  question  of  fact 
for  the  jury.  It  did  not  appear  that  the  husband  obtained  any 
liquor  elsewhere  that  night,  and  the  conclusion  was  warranted 
that  he  reached  home  about  ten  minutes  after  he  left  the  defend- 
ant's saloon.  The  question  whether  or  not  the  damages  were 
excessive  was  disposed  of  in  the  court  below. 

There  seems  to  us  to  be  no  further  question  presented  by 
any  exception  for  consideration  on  this  review. 

The  judgment  should  be  aflSrmed. 

Yann,  Haight  and  Parker,  JJ.,  concur  with  Brown,  J. ; 
FoLLETT,  Ch.  J.,  and  Potter,  J.,  concur  with  Bradley,  J. 

Judgment  reversed. 


John  McClain,  Respondent,  v.  The  Brooklyn  City  Rail- 
road Company,  Appellant.  liis  ^8?! 


Plaintiff  in  attempting  to  cross  F.  street,  in  the  city  of  B.,  which  at  the 
time  was  very  mucii  obstructed  by  cars  on  defendant's  track,  closely 
following  each  other,  was  run  against  by  one  of  the  horses  attached  to 
a  car,  thrown  down  and  injured.  In  an  action  to  recover  damages 
plaintiff's  evidence  was  to  the  effect  that,  after  waiting  several  minutes 
for  an  opportunity  to  cross,  he  stepped  behind  and  close  to  a  car  on  its 
way  out  of  a  switch  running  into  F.  street  and  followed  it  until  it  reached 
the  latter  street  and  partially  halted  when  he  started  to  go  across  the 
street.  Plaintiff  testified  that,  as  the  car  slacked  up,  he  looked  both  ways 
on  the  F.  street  track;  that  he  saw  a  car  which  had  come  almost  to  a 
stand-still  twelve  or  fifteen  feet  distant,  and  he  then  started  to  go  across 
and  had  nearly  reached  the  outside  rail  when  he  was  struck  and  injured ; 
that  he  did  not  see  the  car  or  horses  which  struck  him  or  know  where 
they  came  from;  that  car,  it  appeared,  came  out  of  a  switch  on  to  the 
track  between  plaintiff  and  the  car  which  he  saw;  the  driver  saw  plaintiff, 
but  made  no  effort  to  check  his  team  or  turn  them  to  avoid  a  collision; 
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on  the  contrary,  he  struck  the  horses  and  greatly  accelerated  their  speed, 
the  one  which  collided  with  plaintiff  being  on  a  run.    Held,  that  the  ques- 
tion of  defendant's  negligence  and  of  contributory  negligence  on  the  part 
of  plaintiff  were  properly  submitted  to  the  jury. 
The  trial  court  charged  that  the  defendant  had  no  right  to  so  occupy  the 
street  with  its  cars  as  to  make  it  extremely  dangerous  to  cross  the  street  at 
all  times.    Meld,  no  error. 
The  court  also  charged  that  "  a  mere  error  of  judgment  does  not  neces- 
sarily amount  to  carelessness.    If  the  plaintiff  took  reasonable  care  and 
then  made  a  mistake  as  to  the  safest  course  to  pursue  in  crossing  the 
street"  he  was  not  guilty  of  contributory  negligence  for  that  reason. 
Held,  no  error. 
The  court  also  stated  in  the  charge  that  the  place  was  a  public  street  and 
plaintiff  had  a  right  to  go  where  he  chose;  that  no  matter  how  many  cars 
were  in  the  street  he  had  a  right  to  select  any  point  to  go  across,  but  he 
was  bound  to  exercise  care.    Held,  no  error. 
Opinions  of  medical  experts  that  an  injury  received  was  the  cause  of  the 
condition  of  the  person  injured,  and  that  certain  consequences  in  relation 
to  his  physical  health  and  condition  would  follow  as  the  result  of  the 
injury  as  indicated  by  such  condition  are  competent  evidence. 
(Argued  October  16,  1889;  decided  November  20,  1889.) 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  at  the  December  Tei-m,  1886,  which  affirmed  a 
judgment  in  favor  of  the  plaintiff,  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Samuel  Z>.  Morris  for  appellant.  It  was  the  duty  of  the 
plaintiff  to  look  in  every  direction  from  which  danger  might 
be  apprehended  ;  having  failed  to  do  so  he  is  not  entitled  to 
recover.  (  Woodard  v.  li.  B.  Co.^  106  K  Y.  369 ;  T&ang  v. 
B.  li.  Co.,  107  id.  500 ;  Weher  v.  iV^.  T.  C.  dk  H,  R,  H.  R.  Co., 
58  id.  455 ;  Harty  v.  N.  J.  C.  R.  R.  Co.,  42  id.  468 ;  Wilds  v. 
II.  R.  R.  Co.,  24  id.  430  ;  Reeht  v.  Corhin,  92  id.  658 ;  Daven- 
port V.  R.  C.  R.  R.  Co.,  100  id.  632 ;  Barker  v.  Sa/vage^ 
45  id.  191 ;  Squire  v.  C.  P.  R.  Co.,  4  J.  &  S.  436 ;  Hartmtt 
V.  B.  S.<&F.  R.  Co.,  17  id.  185;  BelUmy.  Baxter,  54KY. 
245 ;  Ilalpin  v.  Third  Av.  B.  Co.,  8  J.  &  S.  176 ;  Spencer  v. 
U.  B.  B.  Co.,  5  Barb.  338  ;  Baxter  v.  Troy,  41  N.  Y.  505.) 
The  plaintiff  failed  to  show  negligence  on  the  part  of  defend- 
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ant,  and  for  that  reason  a  nonsuit  should  have  been  granted. 
(Mahoney  v.  B.  C.  R.  B.  Co.,  18  Week.  Dig.  152 ;  Harty  v. 
N.  J.  a  R.  a.  Co.,  42  K  Y.  472;  Schwier  v.  iT.  T.  C.  <& 
H.  R.  R.  R.  Co,,  15  Hun,  572;  Bulger  v.  A.  R.  Co., 
42  N.  T.  457.)  The  medical  testimony  was  speculative  in  the 
highest  degree,  and  for  that  reason  it  should  have  been 
excluded.  {St^ohm  v.  JST.  Y.,  L.  E.  &  W.  R.  R.  Co.,  96  N.  Y. 
305 ;  Filer  v.  N.  T.  C.  <&  E.  R.  R.  R.  Co.,  49  id.  45 ; 
Lincoln  v.  S.  R.  R.  Co.,  23  Wend.  425,  435 ;  Curtis  v.  R.  (& 
S.  R.  R.  Co.,  18  N.  Y.  541.)  The  measure  of  plaintiff's  duty 
was  to  look  to  see  if  it  was  safe  to  cross,  and  if  he  failed  to 
do  that  very  thing,  he  was  very  negligent,  and  that  failure  of 
itself  constituted  the  want  of  ordinary  care  under  the  decisions. 
{Spencer  v.  U.  R.  R.  Co.,  5  Barb.  338 ;  Barker  v.  Savage, 
45  N.  Y.  191;  BartneU  v.  B.  S.,  etc.,  R.  R.  Co.,  17  J.  &  S. 
185;  Bdton  v.  Baxter,  54  K  Y.  245;  Ealpin  v.  T.  A. 
R.  R.  Co.,  8  J.  &  S.  175.)  Defendant  was  entitled,  as  a 
matter  of  right,  to  have  the  proposition  charged  without  the 
modification.  (  Wilds  v.  JZ  R.  R.  Co.,  24  K  Y.  446 ;  Chajh 
inan  v.  McCormick,  86  id.  479 ;  Owen  v.  H.  R.  R.  Co.^  35 
id.  516 ;  Weber  v.  N.  T.  C  R.  R.  Co.,  58  id.  455.^ 

Charles  J.  Patterson  for  respondent.  The  degree  ot  care 
which  the  plaintiff  was  called  upon  to  exercise  in  crossing  this 
street  was  not  so  great  as  that  required  from  one  about  to 
cross  the  track  of  a  steam  railroad.  {Lynum  v.  U.  R.  R.  Co., 
114  Mass.  9>Z,S%\Adolph  v.  C.  P.  iV".  cfe  K  R.  Co.,  76 
N.  Y.  530,  535  ;  Moebus  v.  Herman,  108  id.  340  ;  Grea/ny  v. 
Z.  L  R.  R.  Co.,  101  id.  427-429  ;  Smedis  v.  R.  R.  R.  Co., 
88  id.  13 ;  J^ewson  v.  iT.  Y.  C.  R.  R.  Co.,  29  id.  383.)  The 
plaintiff  could  not  be  held  negligent  for  failing  to  look  back 
towards  this  second  up  switch,  after  he  had  left  the  sidewalk 
and  was  making  his  way  across  the  street.  {Sheehan  v.  Edgar, 
58  N.  Y.  631 ;  Belton  v.  Baxter,  58  id.  411 ;  Davis  v  R.  R. 
Co.,  47  id.  400 ;  Stackus  v.  N.  Y.  C.  R.  R.  Co.,  79  id.  464; 
Greany  v.  L.  I.  R.  R.  Co.,  101  id.  425, 427 ;  S/taw  v.  Jewett, 
86  id.  616 ;  Kellogg  v.  iT.  Y.  C.  cfe  IT.  R.  R.  R.  Co.,  79  id.  72.) 
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PlaintiflE  was  not  required  to  anticipate  the  increase  in  speed, 
which  was  reckless  and  in  vioUtion  of  the  duty  and  care  which 
defendant  owed  to  him.  {Beltan  v.  Baxter^  58  N.  Y.  411; 
Mentz  V.  S.  A.  li.  R.  Co.,  3  Abb.  Ct.  App.  Dec.  274.)  In 
suddenly  running  at  excessive  and  increasing  speed,  in  failing 
to  observe  the  plaintiff,  who  was  in  plain  view  on  the  street, 
and  in  omitting  to  check  the  speed  of  the  horses  or  turn  them 
aside,  the  driver  was  guilty  of  neghgence.  {Birkett  v.  K,  L 
Co.,  110  K  Y.  504;  41  Hun,  404;  Moehus  v.  Herman,  lOS 
N.  Y.  349 ;  Murphy  v.  Orr,  96  id.  14 ;  Etkerington  v.  P.  P. 
i&  a  L  R.  JR.  Co.,  88  id.  641 ;  Bakrenhurgh  v.  B.  C.  T.  B. 
Co.,  56  id.  6«2 ;  FaOon,  v.  C.  P.  R.  R.  Co.,  64  id.  13,  18; 
Ihurher  v.  //.  R.  R.  Co.,  60  id.  330  ;  Phdps  v.  Wait,  30  id. 
78 ;  Mangam  v.  B.  C.  R.  R.  Co.,  38  id.  456.)  Complaints 
of  pain  or  other  symptoms  made  by  a  patient  to  a  physician 
are  admissible  in  the  patient's  favor  in  a  case  of  this  character. 
{Matteson  v.  iV.  Y.  C.  R.  R.  Co.,  35  K  Y.  487,  491.) 
The  opinion  of  an  attending  physician  is  admissible  respecting 
the  rilalady  from  which  his  patient  suffers.  {Barber  v. 
Merriam,  11  Allen,  322;  Reed  v.  iT.  Y.  C.  12.  R.  Co.,  45 
N.  Y.  574;  Roche  v.  B.  C.  <&  JV.  R.  R.  Co.,  105  id.  294; 
Murphy  V.  jV;  Y.  C.  li.  li.  Co.,  66  Barb.  125 ;  Cleveland  y. 
N.  J.  S.  B.  Co.,  5  Hun,  523  ;  Fay  v.  Harlan,  128  Mass.  244 ; 
Kent  V.  Lincoln,  32  Vt.  591 ;  Earl  v.  Tapper,  45  id.  275 ; 
CoUins  v.  Waters,  54  111.  485 ;  Towle  v.  Blahe,  48  K  H.  92 ; 
State  V.  GedicTce,  43  N.  J.  L.  86 ;  Bridge  v.  Oshkoah,  67  Wis. 
195 ;  Quaife  v.  C.  JV.  cfe  W.  R.  Co.,  48  id.  513;  Rogers  v. 
Cram,  30  Tex.  195.)  The  opinions  of  the  physicians  who 
examined  the  plaintiff,  that  the  tremor  was  due  to  injury  to 
the  nervous  system,  and  as  to  the  manner  in  which  that  injury 
operated  to  produce  the  tremor,  were  admissible.  {Matteson 
V.  N.  Y.  C.  R.  R.  Co.,  35  Js\  Y.  492;  Turnery.  Newhurgh, 
109  id.  309.)  The  opinions  of  the  physicians  in  respect  to  the 
future  progress  of  the  injury  were  admissible.  {Bud  v.  iT.  Y. 
C.  R.  R.  Co.,  31  N.  Y.  314,  320;  FUer  v.  Jfi".  Y.  C.  R.  B. 
Co.,  49  id.  42  ;  Ward  v.  Kilpatrick,  85  id.  413 ;  Fountain  v. 
PetUe,  38  id.  184 ;  Strohm  v.  N.  Y,  L.  E.  cfe  W.  R.  li,  Co.^ 
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96  id.  305  ;  Gristoold  v.  Jf.  Y.  C.  <&  H.  E.  R.  R.  Co.,  115 
id.  61.)  The  court  may  allow  a  hypothetical  question  even  if  its 
assninptions  be  not  supported  by  evidence.  {Harnet  v.  Garvey, 
66  N.  Y.  641.)  A  general  objection  to  such  a  question  is 
useless.  {Uall  v.  Cr(m%e,  13  Hun,  557  ;  Matteson  v.  N.  Y. 
C.  R.  R.  Co.,  35  N.  Y.  402 ;  FoH  v.  Brown,  46  Barb.  366  ; 
Voshurg  v.  R.  R,  Co.,  14  Week.  Dig.  54;  1  Greenl.  on  Ev. 
§440;  Turner  v.  Newburgh,  109  K  Y.  309;  Parsons  v. 
iV.  Y.  C  <&  H.  R.  R.  R.  Co.,  113  id.  335 ;  Plainer  v. 
Plainer,  78  id.  90,  102 ;  MarJcs  v.  King,  64  id.  628.)  The 
sixth  request  was  improper  because  it  makes  the  test  not  that 
of  reasonable  care  in  the  plaintiff,  but  whether  the  plaintifiE 
could,  by  any  possibility  by  lookhig,  have  seen  the  car  in  time 
to  have  avoided  the  accident.  {Shaw  v.  JeweU,  86  N.  Y.  616.) 
A  person  crossing  a  street  may  properly  do  so  at  any  point 
and  need  not  confine  himself  to  the  regular  cross-walk. 
{Moebus  V.  Herman,  101  N.  Y.  349;  Bruno  v.  City  of 
Buffalo,  90  id.  679  ;  Raymond  v.  Lcmdly  6  Cush.  524,  530  ; 
CoUerU  v.  Starkey,  8  Car.  &  P.  691.) 

Bbadley,  J.  The  action  was  brought  to  recover  for  per- 
sonal injuries  of  the  plaintiff,  alleged  to  have  been  occasioned 
solely  by  the  negligence  of  the  defendant.  On  January  24, 
1885,  when  the  plaintiff,  with  a  small  boy  in  his  arms,  was 
proceeding  to  cross  Fulton  street,  in  the  city  of  Brooklyn,  on 
foot,  he  was  overtaken  and  knocked  down  by  a  team  of  horses 
drawing  one  of  the  defendant's  street  cars.  This  occurred 
between  five  and  six  o'clock  in  the  afternoon,  when  the  cars 
there  were  closely  following  each  other,  and  thus  materially 
interrupting  passage  across  the  street.  The  plaintiff,  after 
waiting  several  minutes  on  the  east  side  of  Fulton  street  for 
an  opportunity  to  cross  over  it,  stepped  behind  and  close  to  a 
car  on  its  way  out  of  what  was  known  as  the  bridge  depot 
switch  into  and  southerly  up  Fulton  street,  and  followed  it 
closely  until  the  car  reached  the  latter  street  and  partially 
halted,  and  then  the  plaintiff  started  to  go  across  to  the  west 
side  of  the  street.     He  nearly  reached  the  outer  rail  of  the 
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up-track  when  he  was  run  against  by  the  off-side  horse  of 
the  team  of  a  car  which  came  out  of  the  switch  on  another 
track  into  Fulton  street,  a  short  distance  back,  northerly  of 
the  place  where  the  car,  which  the  plaintiff  followed,  entered 
it,  and  was  proceeding  in  the  same  direction. 

While  the  defendant  had  the  right  to  run  its  cars  upon  the 
street,  its  duty  was  to  use  reasonable  care  so  as  to  do  no 
unnecessary  injury  to  persons  traveling  upon  it.  Whether 
the  defendant  was,  on  this  occasion,  chargeable  with  negli- 
gence, was  a  question  of  fact  properly  submitted  to  the  jury. 
There  was  evidence  tending  to  prove  that  the  defendant's 
driver  of  the  horses  attached  to  the  approaching  car,  saw  the 
plaintiff  on  the  track  in  advance  of  the  team,  and  had  the 
opportunity  to  observe  the  danger  in  which  the  rapid  progress 
of  the  horses  might  place  him,  and  yet  made  no  effort  to  slack 
their  movement  or  deviate  their  course  so  as  to  avoid  the 
collision,  although  the  plaintiff  was  at  or  near  the  outer  rail  at 
the  time  it  occurred ;  but  that,  on  the  contrary,  the  speed  of  the 
horses  was  accelerated  very  considerably  as  they  approached  him. 

The  circumstances,  as  represented  by  the  evidence  on  the 
part  of  the  plaintiff,  warranted  the  conclusion  that  by  tlie 
exercise  of  the  reasonable  care,  which  it  was  the  duty  of 
the  defendant's  driver  to  observe,  the  injury  would  have  been 
avoided. 

But  this  fault,  on  the  part  of  the  defendant,  did  not  charge 
it  with  liability,  unless  the  plaintiff  was  free  from  negligence 
contributing  to  the  calamity.  This  was  a  close,  and  the  more 
difficult  question  upon  the  evidence.  The  plaintiff  was  some- 
what familiar  with  the  situation  in  that  locality,  and  knew 
something  of  the  extent  of  street  car  service  there.  He  was, 
therefore,  able  to  appreciate  the  necessity  of  careful  observa- 
tion in  going  upon  the  street  to  keep  out  of  the  way  of  moving 
cars,  and  to  see  that  his  course  was  clear.  For  that  purpose 
it  was  incumbent  on  him  to  use  due  care.  His  precautionary 
duty  in  that  respect,  for  his  protection,  may  not  have  been  so 
great  as  that  imposed  upon  one  crossing  a  steam  car  railroad, 
because  a  train  on  the  latter  is  not  subject  to  control  as  is,  to 
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some  extent,  the  team  drawing  a  street  car.  But,  as  a  street 
car  must  continue  on  the  rails  of  its  track,  persons  otherwise 
traveling  on  the  street  are  required  to  use  care  to  keep  out  of 
its  way,  yet  for  their  protection  the  duty  rests  upon  the  driver 
to  keep  his  horses  reasonably  within  his  control  upon  the 
public  streets.  {Adolph  v.  C.  P.  iV^.  (&  K  R.  B.  R.  Co.y 
76  N.  T.  630 ;  Moelvs  v.  Herrviann,  108  id.  349.)  If  by  the 
exercise  of  reasonable  care  the  plaintiff  could  have  seen  the 
approaching  car,  and  ought  to  have  apprehended  the  danger 
of  the  situation,  he  was  chargeable  with  negligence,  for  he 
was  not  at  liberty  to  take  even  doubtful  chances  of  the  conse- 
quences of  crossing  the  track  in  the  face  of  danger  or  in 
reliance  upon  the  successful  attempt  of  the  driver  to  slack  the 
speed  of  the  horses.  {Barker  v.  Savage^  45  N.  Y.  191 ; 
Bdton  V.  Boaster^  54  id.  245 ;  Davenport  v.  Brooklyn  City 
R.  R.  Co.,  100  id.  632.) 

The  contention  on  the  part  of  the  defense  that  if  he  had 
looked  in  the  direction  from  which  it  was  coming,  the  plaint- 
iff would  have  seen  the  approaching  car,  had  the  support  of 
evidence,  and  upon  that  fact  is  based  the  charge  that  he  was 
negligent  The  plaintiff  says  that  when  the  car  which  he  fol- 
lowed slacked  up,  he  looked  both  ways  on  the  Fulton  street 
track  and  saw  a  car  drawn  by  three  horses,  headed  southerly 
upon  tlie  track  which  he  attempted  to  cross ;  that  it  had  come 
almost  to  a  stand-still  twelve  or  fifteen  feet  from  where  he  was ; 
that  he  then  started  to  go  across  the  track  and  was  knocked 
down  as  before  stated. 

It  seems  that  the  car  drawn  by  the  horses,  which  came  in 
collision  with  him,  came  out  of  the  bridge  depot  switch  on  a 
curve  from  the  north-east,  and  entered  upon  the  Fulton  street 
track  in  front  of  the  three-horse  car  before  mentioned,  so  as  to 
drop  in  behind  the  car  the  plaintiff  had  been  following.  He 
also  testified  that  he  did  not  see  the  car  or  horses  by  which 
he  was  struck  down,  and  did  not  know  where  it  came  from. 

If,  when  he  had  started  from  behind  the  car  to  cross,  he  had 
looked  back  upon  the  switch  track  by  which  the  approaching 
Sic^ELs  —  Vol.  LXXI.    59 
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car  entered  that  on  Fulton  street,  the  plaintiff  may  have  seen 
the  ear  coming.  But  seeing  the  car  halting  but  a  short  dis- 
tance from  him,  he  may  have  been  led  to  suppose  that  there 
was  no  danger  from  any  other  source  in  that  direction,  and, 
therefore,  he  failed  to  observe  the  car  coming  on  the  inter- 
mediate entering  switch,  the  junction  of  which  with  the  main 
track  evidently  was  near  the  place  from  which  he  then  started 
to  cross  the  track. 

That  situation,  in  view  of  the  expeditious  movement  required 
of  him  to  get  across  the  track,  furnished  some  excuse  to  the 
plaintiff  for  not  making  a  more  searching  observation  than  he 
says  he  did  make  before  starting  to  cross  over  to  the  west  side 
of  the  street.  The  distance,  at  that  time,  of  the  horses  of  that 
car  from  him  must  have  been  short,  as  he  was  struck  before 
he  was  able  to  completely  cross  the  track  on  which  they  came 
up  behind  and  to  him.  But  the  fact  that  the  horses  were 
struck,  as  the  evidence  tends  to  prove  they  were,  by  the 
defendant's  trackman,  and  by  the  driver  when  they  were  pro- 
ceeding on  the  curve  into  the  main  track,  and  thus  put  into 
rapid  movement,  lessened  the  time  of  their  approach  to  the 
plaintiff  and  for  his  opportunity  to  escape  by  crossing  in 
advance  of  them. 

The  situation,  as  represented  by  one  of  the  plaintiff's  witnesses, 
was,  that  when  the  plaintiff  "'  got  to  the  track  nearest  the  side- 
walk, the  car  that  struck  him  came  out  of  the  second  switch 
on  the  up  track."  "  The  right-hand  horse  was  on  a  run  —  he 
went  Easter  after  the  man  hit  him"  with  the  iron.  The 
witness  thought  the  driver  struck  the  horse ;  and  added  that 
the  horse  which  came  against  plaintiff  was  on  a  run.  It  may 
have  been  inferred,  from  the  evidence,  that  but  for  the 
increased  movement  given  to  the  horses,  the  plaintiff  would 
have  escaped  the  injury.  The  conclusion  was,  therefore, 
permitted  that  when  the  plaintiff  started  to  cross  the  track 
the  horses  were  on  the  switch,  and  not  within  his  observation 
when  and  as  he  looked  down  the  main  track,  which  he  pro- 
ceeded to  cross ;  and  that  it  was  by  the  accelerated  speed  that 
they  were  enabled  to  get  upon  that  track  and  overtake  him 
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before  he  passed  the  outer  rail.  It  may  also  be  observed  that  the 
continued  succession  in  the  movement  of  cars  upon  the  track, 
and  other  vehicles  upon  the  street,  may  have  been  such  that  it 
did  not  seem  to  him  prudent  on  liis  way  across  to  stop  and 
deliberately  look  in  all  directions,  or  to  turn  around  to  see 
whether  anything  was  approaching  in  the  rear.  It  cannot,  as 
matter  of  law,  be  held  that  he  was  less  alert  under  the  circum- 
stances than  he  was  required  to  be.  There  was  some  conflict 
of  evidence  on  the  subject,  but  in  view  of  that  the  most 
favorable  to  him,  it  was  such  as  to  present  a  question  of  fact 
and  warrant  the  finding  that  the  plaintiff  was  not  chargeable 
with  negligence  contributing  to  the  injury.  Whether  or  not, 
with  less  interruption  and  greater  safety,  the  plaintiff  could 
have  crossed  the  street  at  some  other  point,  or  in  some  other 
way  have  gone  to  his  place  of  destination,  so  far  as  it  had  any 
bearing  upon  the  question  of  his  negligence,  was  disposed  of 
by  the  verdict  of  the  jury.  He  was  required,  for  safety,  to 
act  upon  his  judgment  and  to  use  due  care  to  escape  danger. 
And  to  support,  upon  this  review,  the  ruling  of  the  trial  court 
upon  the  motion  for  nonsuit,  it  is  sufficient  that  the  evidence 
warranted  the  submission  of  the  case  to  the  jury,  which  it 
clearly  did. 

The  defendant's  counsel  took  exception  to  the  reception  of 
opinions  of  medical  witnesses.  The  physicians  attended  the 
plaintiff,  and  their  evidence  was  founded  upon  personal  exam- 
ination and  observation  of  his  condition  which  they  described. 

It  is  argued  that  the  evidence  was  speculative  in  character, 
and,  to  support  the  objection  that  it  was  incompetent,  the  case 
of  Strohm  V.  New  York^  Lake  Erie  <&  Western  Hailroad 
Company  (96  N.  Y.  3(>5)  is  cited  as  authority,  where  it  was 
held  that  opinions  of  what  might  follow  or  develop  from  per- 
sonal injuries,  are  merely  speculative  as  to  the  consequences, 
and  lack  the  requisite  element  of  reasonable  certainty  to  render 
them  admissible  as  evidence. 

The  statement  of  the  possibility  of  future  consequences  of 
an  injury,  as  there  properly  held,  does  not  necessarily  furnish 
any  evidence  of  what  will  follow.     It  is  mere  speculation  as 
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to  what  may  be  the  future  condition  of  the  patient,  resulting 
from  an  injury,  and  does  not  represent  the  judgment  of  the 
expert  as  to  what  will  be  its  effect.  That  case  is  not  in  con- 
flict with  the  earlier  ones  holding  that  evidence  of  the  probable 
results  of  an  injury  was  competent.  {Lincoln  v.  Saratoga^ 
etc.,  li.  li.  Co.,  23  Wend.  425 ;  Filer  v.  iT.  Y.  C.  R.  li.  Co., 
49  N.  Y.  42.)  The  evidence  of  that  character  is  dependent 
upon  the  opinions  of  medical  experts.  It  may  not  be,  and 
ordinarily  is  not,  susceptible  of  absolute  certainty.  And  their 
judgment  of  the  probable  consequences  comes  within  the 
rule  of  reasonable  certainty,  and,  therefore,  of  admissibility. 
{Turner  v.  City  of  Newburgh,  109  K  Y.  301,  309 ;  Griswold 
V.  N.  Y.  C.  (&  11.  B.  B.  B.  Co.,  44  Hun,  236 ;  affirmed, 
115  N.  Y.  61.) 

There  was  no  error  in  the  reception  of  the  evidence  referred 
to  in  the  present  case.  It  was  given  as  the  judgment  of  the 
witnesses  that  the  injury  was  the  cause  of  the  condition  of  the 
plaintiff,  and  that  certain  consequences  would  follow  in 
relation  to  his  physical  health  and  condition,  as  the  result  of 
the  injury,  as  indicated  by  such  condition.  And  the  same 
may  be  said  of  the  exception  taken  to  reception  of  the  answer 
of  the  doctor  to  the  hypothetical  question.  Upon  the  state  of 
facts  assumed  by  the  inquiry,  it  was  competent  for  the  witness 
to  state  that  in  his  judgment  the  tremor  and  the  impairment 
of  the  nervous  system,  with  which  the  plaintiff  was  afflicted, 
were  due  to  the  injury.  The  facts  upon  which  the  question 
was  based  practically  excluded  all  causes  up  to  the  time  of  the 
accident,  and,  therefore,  the  evidence  called  for  was  not 
speculative.  It  was  offered  to  show  not  merely  that 
the  injury  might  produce  the  condition  or  that  such  a  result 
was  likely  to  follow,  but  that  in  view  of  such  facts  it  did  cause 
such  condition. 

The  further  questions  arise  upon  exceptions  taken  to  the 
charge  and  to  the  refusals  to  charge  as  requested.  The  charge 
made  upon  the  plaintiff's  request,  that  "  the  defendant  had  no 
right  to  so  occupy  the  street  and  use  the  same  with  their  cars, 
as  to  make  it  extremely  dangerous  to  cross  the  street  at  all 
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times/'  had  relation  to  the  manner  of  performing  the  car  ser- 
vice on  the  street,  and,  as  fairly  construed,  did  not  mean  that 
the  defendant  had  no  right  to  run  so  many  cars  as  it  did  there. 
While  interruptions  in  crossing  it  may  be  necessarily  incident 
to  its  use  in  running  cars,  there  is  no  such  exclusive  right  for 
that  purpose  as  to  render  the  use  of  it  for  the  purposes  of 
travel  across  it  so  dangerous  as  to  practically  preclude  such  use. 
This  was  the  fair  import  of  the  charge,  and  the  exception  to  it 
was  not  well  taken. 

The  court  also  charged  that "  a  mere  error  of  judgment  does 
not  necessarily  amount  to  carelessness.  If  the  plaintiff  took 
reasonable  care  and  then  made  a  mistake  as  to  the  safest  course 
to  pursue  in  crossing  the  street,  he  is  not  guilty  of  contributory 
negligence  for  that  reason,"  an  exception  was  taken. 

While  acting  on  error  in  judgment  under  some  circumstances 
may  constitute  negligence,  such  is  not  the  necessary  consequence 
of  it  under  all  circumstances.  And  as  applied  to  this  case  the 
charge  as  made  was  not  error,  although  the  question,  so  far  as 
related  to  the  conduct  of  the  plaintiff,  was  mainly  one  involving 
that  of  reasonable  care  on  his  part. 

In  the  course  of  the  charge  to  the  jury  the  court  said :  "  It 
was  a  public  street  and  he  (plaintiff)  had  a  right  to  go  where 
he  chose,  he  was  to  be  the  judge  of  that  himself ; "  to  which 
exception  was  taken.  And  the  court  further  charged :  "  No 
matter  how  many  cars  were  in  the  street,  or  where  the  point 
was,  this  old  gentleman  (plaintiff)  had  a  right  to  select  any 
point  to  go  across,  but  he  was  bound  to  exercise  care  com- 
mensurable with  the  circumstances  of  the  case."  And  exception 
was  taken  to  the  statement  that  the  plaintiff  had  a  right  to 
select  any  point  to  go  across.  It  cannot  be  assumed  that  the 
court  intended  to  have  the  jury  understand  that  the  plaintiff 
was  at  liberty,  without  prejudice,  to  encounter  apparent 
danger,  or  that  his  right  upon  the  street  was  superior  to  that 
of  the  defendant  in  the  operation  of  its  cars,  but  that  his 
right  to  cross  the  street  was  no  less  at  one  than  at  another 
point,  and  that  it  was  for  him  to  determine  where  he  would 
fieek  to  exercise  the  right  to  do  so.     The  responsibility,  as  the 
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court  charged,  to  exercise  due  care  rested  upon  him.  That 
care  is  as  essential  in  the  outset  of  the  attempt  of  a  person  to 
cross  as  in  the  act  of  crossing,  but  the  exercise  of  such  right 
must  be  dependent  upon  his  judgment,  and  the  care  essential 
to  the  proper  exercise  of  it  involves  also  the  consideration  of 
the  rights  of  others,  whose  duties  in  that  respect  on  the  street 
are  relatively  the  same.  {Moebus  v.  Herrmann^  lOS  N.  Y.  349.) 
There  was  no  error  in  this  charge.  The  further  exceptions 
to  the  charge  and  to  the  refusal  to  charge  as  requested, 
involve  only  the  consideration  of  the  questions  of  theplaintiflPs 
negligence  founded  upon  his  failure  to  look  and  see  the 
approaching  car  horses  by  which  he  was  injured.  This  sub- 
ject has  already  had  some  attention.  It  was  his  duty  to  look 
in  all  the  directions  from  which  he  had  any  reason  to  apprehend 
danger,  or  liability  to  exposure  to  hazard  of  injury.  lie 
evidently  did  not  apprehend  the  approach  of  the  horses  behind 
him.  It  does  not  appear  that  his  attention  had  been  called  to 
the  switch  on  which  they  came.  He  says  he  did  not  know 
how  those  tracks  were  situated,  that  he  never  took  notice  of 
them.  The  situation  which  may  have  given  to  him  the 
appearance  of  safety  has  been  before  referred  to.  It  cannot^ 
under  the  circumstances,  as  matter  of  law,  be  said  that  he  was 
bound  to  look  down  upon  the  switch  from  which  the  car  came 
on  to  the  main  track  that  he  was  proceeding  to  cross,  although 
whether  he  did  all  that  was  required  of  him  in  looking, 
whether  in  view  of  the  situation  he  did  all,  in  that  respect, 
essential  to  reasonable  care  and  due  caution  on  his  part,  was  a 
question  of  fact  for  the  jury. 

After  an  injury  has  occurred  it  is  not  unfrequent  that  it 
may  be  seen  how  it  could  have  been  avoided.  But  contribu- 
tory negligence  is  not  always  chargeable  upon  the  failure  to 
exercise  the  greatest  prudence  or  the  best  judgment  in  cases 
where  a  person  is  required  to  act  suddenly  or  in  emergency. 

No  other  exception  seems  to  require  consideration. 

The  judgment  should  be  affirmed. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 
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John  Holden,  Appellant,  v,  Chables  D.  Steong,  as  Executor, 
etc.,  Impleaded,  etc.,  et  al.,  Kespondents. 

The  will  of  H.  appointed  S.  trustee  and  gave  his  residuary  estate  to  him 
in  trust  for  the  benefit  of  plaintiff  during  his  natural  life,  with  "  full 
power  and  authority  to  use  so  much  of  the  said  trust  fund,  either  interest 
or  principal/'  as  shall,  in  the  '*  judgment  and  discretion  "  of  said  trustee, 
"be  necessary  for  the  proper  care,  comfort  and  maintenance"  of  said 
beneficiary  during  life.  In  an  action  for  the  construction  of  said  will, 
held,  that  plaintiff  was  entitled  to  his  support  and  maintenance  accord- 
ing to  his  condition  in  life,  although  able  to  support  himself  by  his  own 
exertions;  that  it  was  not  necessary  for  him  to  remain  idle  in  order  to 
entitle  him  to  the  benefit  of  the  provision  so  made  for  him,  nor  did  the 
fact  that  he  was  frugal  and  saving  and  had  accumulated  a  fund  deposited 
in  bank  deprive  him  of  the  right  to  the  support  provided  for  him;  that 
it  was  a  matter  within  the  sound  judgment  and  discretion  of  the  trustee 
as  to  whether  the  money  necessary  for  plaintiff's  support  should  be 
paid  to  him,  or  the  necessary  board,  clothing,  etc.,  should  be  purchased 
and  provided  by  the  trustee,  and  so  long  as  plaintiff  remained  rational, 
prudent,  industrious  and  saving  there  was  no  abuse  of  discretion  in  pay. 
ing  to  him  the  annual  or  semi-annual  appropriations  for  his  support. 

(Argued  October  17,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  October  7,  1884,  which  afBrmed  a  judgment  in 
favor  of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

John  J.  Van  Alien  for  appellant.  It  was  clearly  the  design 
of  the  testator  to  liberally  provide  for  the  plaintiff  a  decent 
living,  and  if  the  executor  and  trustee  has  not  done  so,  from 
tho  inception  of  the  trust  reposed  in  him,  a  court  of  equity 
has  the  p^wer,  and  it  is  its  duty,  to  control  his  action,  and 
compel  a  just,  reasonable  and  proper  performance  of  that  duty. 
(1  Haddock's  Ch.Pr.  440, 446;  3  Wait's  Actions  and  Defenses, 
139-141.)    Courts  of  equity,  in  the  exercise  of  their  jurisdic- 
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tion  in  relation  to  trusts,  will  exercise  its  power  to  prevent  the 
conduct  of  the  trustee  from  prejudicing  the  cestui  qite  trust 
{StUwdl  V.  Bemardy  6  Ves.  520,  528 ;  Elwin  v.  Elwin^  8  id. 
554 ;  Walker  v.  Shore,  19  id.  392 ;  2  Spence's  Eq.  45 ;  Tiddx. 
Lister,  5  Maddock  Pr.  432 ;  Blake  v.  Bunbury,  1  Ves.  194.) 
The  court  ought  not  to  presume  that  the  father  intended  to 
place  his  son  in  a  humiliating  position.  {Maso7i  v.  Mason, 
4  Sandf.  Ch.  631.)  A  complete  miscarriage  in  the  exercise 
of  a  discretionary  power,  on  the  part  of  the  trustee,  puts  the 
subject-matter  of  the  trust  just  as  much  under  the  cognizance 
of  the  court  as  if  such  discretion  had  been  fraudulently  exe- 
cuted. {Feltfiam  v.  Turner,  23  L.  T.  [N.  S.]  345,  V.  C.  S.; 
Si/mes  V.  Hughes,  L.  E.,  9  Eq.  475  ;  L.  J.,  39  Ch.  304 ;  22  L.  T. 
[K  S.]  715 ;  Garner  v.  German  Z.  Ins.  Co.,  110  K  Y.  266; 
8  Jacob's  Fisher's  Dig.  13,  173.)  Where  a  testator  intrusts  a 
trustee  with  a  discretion  for  the  benefit  of  another,  and  he 
fails  to  exercise  the  same  properly  in  the  opinion  of  the  court, 
they  may  compel  him  to  do  what  the  trust,  on  a  fair  construc- 
tion, requires.  (Prewett  v.  Land,  36  Miss.  495 ;  Heard  v.  Sill, 
26  Gu.  302 ;  Fonnan  v.  Whitney,  2  Abb.  Ct.  App.  Dec.  163.) 
A  reasonable  sum  should  be  fixed  upon  by  the  defendant 
Strong  for  plaintiff's  support,  and  payments  made  at  stated 
periods.  {Bunday  v.  Bunday,  38  N.  Y.  410 ;  Loomis  v. 
Loomis,  35  Barb.  624 ;  Tolly  v.  Greene,  2  Sandf.  Ch.  91 ; 
Forman  v.  Whitney,  2  Abb.  Ct.  App.  Dec.  163.) 

W.  Z.  Norton  for  respondents.  This  will  is  neither  ambigu- 
ous nor  obscure,  and  it  requires  no  judicial  construction. 
(78  K  Y.  244,  247;  84  id.  321,  326.)  The  plaintiff  having 
acquiesced  in  the  existing  state  of  things,  and  having  made  no 
demand,  etc.,  could  not  recover  anything  for  the  past.  (84  N.  Y. 
327 ;  93  id.  644,  645.)  The  accumulation  of  interest  in  the 
trustee's  hands,  caused  mainly  by  the  refusal  of  the  plaintiff 
to  allow  the  trustee  to  provide  for  him,  is  not  unlawful. 
(3  Throop's  St.  2178,  §  38  ;  2179,  §  40;  2257,  §  4;  8  N.  Y. 
538 ;  3  Barb.  Ch.  92,  93;  23  N.  Y.  82,  84;  43  id.  384,  385; 
15  id.  326;  2  Barb.  Ch.  509,  516-519;  21  Hun,  1.) 
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Haight,  J.  This  action  was  brought  to  procure  a  judicial 
construction  of  the  will  of  Heinan  Holden,  deceased,  the 
father  of  the  plaintiff,  and  to  procui-o  a  decree,  giving  direc- 
tions to  Charles  D.  Strong,  the  executor  and  trustee,  as  to  the 
amount  that  he  should  pay  over  to  the  plaintiff,  annually  and 
to  recover  from  him  a  sum  sufficient  to  compensate  the  plaintiff 
for  his  past  support  and  maintenance. 

The  trial  court  has  found,  as  facts,  that  Heman  Holden  died 
on  or  about  the  17th  day  of  May,  1874,  leaving  a  last  will  and 
testament  which  has  been  duly  proved  and  admitted  to  pro- 
bate, and  by  which  he  appointed  the  defendant  Strong  his 
executor  and  trustee,  and  gave  to  him,  as  such  trustee,  the 
residue  and  remainder  of  his  estate,  in  trust  for  the  benefit  of 
the  plaintiff  during  his  natural  life,  and  directed  that  the 
estate  should  be  converted  into  money  and  invested  in  good 
interest-bearing  securities ;  and  gave  to  such  trustee  full  power 
and  authority  to  use  so  much  of  the  trust  fund,  either  interest 
or  principal,  as  shall,  in  his  judgment  and  discretion,  be  neces- 
sary for  the  proper  care,  comfort  and  maintenance  of  the 
plaintiff  so  long  as  he  should  live,  and  after  his  death  and  the 
payment  of  the  funeral  expenses,  he  directed  that  tlie  trust 
fund  be  distributed  among  the  heirs  at  law  of  the  testator. 
The  residuary  estate,  thus  coming  into  the  hands  of  the 
trustee,  was  the  sum  of  $9,353.05,  which  was  invested  by  the 
trustee  so  as  to  draw  interest ;  that  the  amount  paid  by  the 
trustee  up  to  the  time  this  action  was  brought  in  1881,  for  the 
support  and  maintenance  of  the  plaintiff,  was  the  sura  of 
$672.05,  $350  of  which  was  paid  under  an  order  of  the 
surrogate.  It  was  further  found,  as  facts,  that  the  plaintiff 
was  about  forty-seven  years  of  age,  unmarried,  engaged  in 
repairing  clocks  and  sewing  machines,  and  in  sewing  in  families 
whenever  he  could  obtain  such  employment ;  that  he  possesses 
many  eccentricities  and  vagaries ;  has  been  insane,  and  was  at 
one  time  an  inmate  of  an  asylum ;  that  he  possesses  neither  a 
vigorous  and  healthy  body  nor  a  very  well-balanced  mind ;  that 
it  would  require  about  the  sum  of  $400  per  year  to  properly 
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support  and  maintain  liim  when  in  the  enjoyment  of  usual 
health ;  that  the  defendant  has  never  refused  or  neglected  to 
support  and  maintain  the  plaintiff,  but  has  always,  since  the 
trust  fund  came  into  his  hands,  been  ready  and  willing  to  pay 
for  and  supply  the  plaintiff  with  proper  board,  clothing  and 
care,  and  pay  all  other  necessary  expenses  for  his  proper  sup- 
port, but  that  the  plaintiff  has,  in  a  great  measure,  refused  to 
allow  him  to  do  so.  As  conclusions  of  law,  the  court  found 
that  it  was  the  duty  of  the  defendant  Strong,  as  such  trustee, 
to  exercise  a  fair  and  proper  discretion  in  administering  the 
trust  and  to  support  the  plaintiff  in  a  proper  and  comfortable 
manner,  for  one  in  his  condition  of  life,  provided  the  plaintiff 
will  allow  him  to  do  so,  although  the  plaintiff  may  be  able  to 
support  himself  by  his  own  exertions,  but  that  the  determina- 
tion of  the  question  whether  such  support  should  be  furnished 
by  paying  the  plaintiff  a  sum  equal  to  the  value  of  such  sup- 
port, or  by  furnishing  him  proper  board,  clothing  and  a  reason- 
able sum  for  such  other  expenses  as  would  bo  properly  incurred 
by  supporting  him,  rests  in  the  sound  discretion  and  judgment 
of  the  trustee,  and  will  not  be  interfered  with  by  the  court^ 
unless  it  shall  be  unreasonably  exercised  or  abused ;  that  the 
trustee  is  not  shown  to  be  guilty  of  any  improper  or  unreason- 
able action  in  the  administration  of  the  trust ;  and  judgment 
was  ordered  for  the  defendant,  with  costs  to  be  paid  out  of  the 
trust  fund.  Exceptions  were  taken  to  these  findings,  and  we 
have  carefully  examined  the  evidence  for  the  purpose  of  seeing 
whether  they  are  sustained  by  it^  The  General  Term  has  the 
power  to  review  findings  for  the  purpose  of  seeing  whether 
they  are  against  the  weight  of  evidence,  but  this  court  only 
reviews  exceptions  taken,  and  only  examines  the  evidence  for 
the  purpose  of  determining  whether  there  is  any  evidence  that 
sustains  the  findings.  In  the  examination  we  have  made  we 
find  some  evidence  which  supports  each  proposition  found  by 
the  trial  court,  and,  consequently,  inasmuch  as  the  findings 
have  been  aifirmed  by  the  General  Term,  we  must  now  con- 
sider them  final  and  affirm  the  judgment ;  but,  in  doing  so, 
we  wish  to  state,  for  the  future  guidance  and   conduct   of 
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the  trustee,  that  we  are  not  entirely  satisfied  with  the  manner 
in  which  he  has  discharged  the  duties  of  his  trust  to  tlie  plaint- 
iff up  to  the  time  that  this  action  was  commenced.  Only 
$6T2  had  been  used  for  the  support  and  maintenance  of  the 
plaintiff,  being  less  than  $100  per  year,  and  over  half  of  that 
had  been  compelled  by  an  order  of  the  surrogate.  We  fully 
agree  with  the  trial  court  in  its  construction  of  the  will,  that 
the  plaintiff  is  entitled  to  his  support  and  maintenance  accord- 
ing to  his  condition  in  life,  even  though  he  may  be  able  to  sup- 
port himself  by  his  own  exertions.  We  do  not  understand 
that  in  order  to  receive  the  benefit  of  the  provisions  of  the  will 
it  is  necessary  for  him  to  remain  idle  and  refrain  from  all  per- 
sonal exertion,  neither  does  the  fact  that  he  is  frugal  and  saving 
and  has  accumulated  a  fund  which  he  has  deposited  in  the  bank 
deprive  him  of  the  right  to  the  support  provided  for  him. 
The  trial  court  properly  held  that  the  trustee  was  to  exercise  a 
sound  judgment  and  discretion  as  to  whether  the  money 
necessary  for  the  support  and  maintenance  of  the  plaintiff 
should  be  delivered  to  him  and  he  allowed  to  procure  it,  or 
whether  the  board,  clothing  etc.,  should  be  purchased  and  pro- 
vided for  him  by  the  trustee.  The  testator,  in  making  this 
provision,  undoubtedly  had  fears  that  the  plaintiff's  insanity 
might  again  return,  although  twenty-five  years  have  elapsed 
since  he  was  so  afflicted.  Should  such  or  similar  conditions 
again  recur,  it  certainly  would  be  the  duty  of  the  trustee  to 
attend  to  the  expenditures  of  the  money  himself,  but  as  long 
as  the  plaintiff  remains  rational,  prudent,  industrious  and  sav- 
ing, there  can  be  no  abuse  of  discretion  in  allowing  him  to 
take  the  annual  or  semi-annual  appropriations  to  expend  for 
his  own  comfort  and  maintenance  in  his  own  way  and  in  the 
gratification  of  his  own  choice. 

The  judgment  in  this  case  dismisses  the  complaint  on  the 
merits.  In  this  respect  it  may  be  irregular  as  not  conforming 
to  the  decision.  The  trial  court  did  construe  the  will,  which 
was  one  of  the  reliefs  demanded  in  the  complaint,  and  the 
plaintiff  had  the  right  to  have  the  judgment  conform  to  the 
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decision  in  this  regard.  But  this  is  an  irregularity  which  could 
have  been  corrected  on  motion. 

The  judgment  should  be  affirmed,  with  costs.payable  out  of 
the  trust  fund. 

All  concur,  except  Follbtt,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Cornelius  Ivory,  Kespondent,  v.  Town  of  Deerpark, 
Appellant 

The  fact  that  a  road  has  been  used  for  pubUc  travel  for  many  years  and 
has  been  recognized  and  treated  by  the  town  officers  as  a  highway,  gives 
to  it  that  cliaracter  so  far  as  making  the  town  liable  under  the  act  of 
1881  (Chap.  700,  Laws  of  1881)  to  a  traveler  upon  it  for  injuries  sustained 
by  him  in  consequence  of  the  negligence  of  the  highway  commissioneTS 
in  failing  to  keep  it  in  suitable  condition  and  repair. 

Plaintiff  was  traveling  in  a  wagon  in  the  night-time  along  a  road  in  the 
town  of  D.,  which  had  been  for  many  years  used  as  a  highway.  At  a 
point  where  the  beaten  track  curved,  his  horses,  instead  of  following  the 
curve,  continued  straight  on  and  with  the  wagon  fell  down  into  a  cut 
made  by  a  railroad  company  about  eleven  years  before,  and  plaintiff  was 
injured.  The  edge  of  the  cutting  was  about  eleven  feet  from  the  beaten 
track;  there  was  no  ditch  or  barrier  of  any  kind  between;  the  surface 
was  substantially  smooth  and  unbroken,  and  this  had  remained  so  from 
the  time  the  excavation  was  made.  The  remains  of  old  walls  indicated 
that  the  boundaries  of  the  highway  had  been  originally  two  rods  apart,  the 
beaten  track  was  sixteen  feet  wide.  In  an  action  to  recover  damages,  hdd^ 
that  the  question  as  to  the  negligence  of  the  defendant's  commissioners 
of  highway  was  properly  submitted  to  the  jury;  that  if  the  situation 
was  such  as  to  render  travel  upon  the  road  at  the  place  In  question  dan- 
gerous and  such  danger  within  reasonable  apprehension,  which  were 
questions  of  fact  for  the  jury,  the  duty  was  upon  the  commissioners  to 
use  the  means  available  to  them  for  the  purpose  of  guarding  travelers 
against  the  danger;  and  the  fact  the  exposed  condition  had  continued  for 
so  long  a  time  was  sufficient  to  warrant  the  inference  that  they  knew,  or 
ought  to  have  known,  of  the  danger. 

It  ieema  an  order  of  highway  commissioners,  made  puTsnant  to  statute 
(1  R.  S.  501,  §  1,  sub.  3),  describing  a  road  which  has  been  used  as  a 
highway  for  more  than  twenty  years,  will  not  have  the  effect  to  increase 
or  change  the  width  or  location  of  the  highway;  it  is  effective  only  as  a 
description  of  it  as  manifested  by  the  permitted  twenty  years  use. 
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Where,  however,  there  appears  on  the  face  of  such  an  order  nothing  to  show 
that  it  does  more  than  describe  the  old  road,  the  record  of  the  order  is 
competent  evidence  upon  the  question  of  the  location  and  width  of  the 
road. 

While  highway  commissioners  may  exercise  their  judgment  and  discretion 
as  to  the  application  of  the  funds  in  their  hands,  that  discretion  must  be 
reasonably  exercised,  and  as  the  statute  has  provided  means  for  the 
raising  of  moneys  required  to  make  necessary  repairs,  they  may  not 
defend  an  omission  to  do  work  of  trifling  expense  which  is  essential  for 
the  safety  of  travel  on  the  ground  that  they  determined  to  expend  the 
money  elsewhere. 

One  of  the  commissioners,  as  a  witness  for  defendant,  who  was  well 
acquainted  with  the  town,  was  asked:  '*  What  is  its  character  as  to  the 
necessity  of  highway  labor  ? "  This  was  objected  to  and  excluded. 
Held,  no  error;  that  while  it  was  competent  to  prove  the  extent  and 
situation  of  the  highways  of  the  town  with  a  view  to  show  the  demand 
upon  it  for  the  use  of  funds,  this  necessity  may  only  be  proved  by 
facts,  while  the  question  called  for  the  conclusion  of  the  witness, 
not  the  facts. 

The  court  refused  to  charge  that  if  plaintiff's  horses  were  running  away 
or  beyond  his  control,  unless  the  jury  could  say  from  the  evidence  that 
the  accident  would  have  happened  had  they  been  going  at  an  ordinary 
rate  of  speed  or  were  under  control,  the  defendant  was  entitled  to  a 
verdict.  Edd,  no  error;  that  while  the  fact  assumed  may  have  been  a 
proximate  cause  of  the  injury,  this  did  not,  if  plaintiff  was  free  from 
fault,  relieve  defendant  from  liability  if  the  negligence  of  its  commis- 
sioners was  another  proximate  cause. 

(Argued  October  33,  1889;  decided  November  26,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  16,  1886,  which  affirmed  a 
judgment  in  favor  of  the  plaintiff,  entered  on  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Lewis  K  Carp  for  appellant.  The  several  towns  are 
liable  for  all  damages  to  person  and  property  by  reason 
of  defective  highways  and  bridges  only  in  cases  in  which 
commissioners  of  highways  were  Hable  at  the  time  of  the 
passage  of  the  act  of  1881.  (Laws  of  1881,  chap.  700, 
p.  935 ;  Monk  y.  Tovm  of  New  Utreokt,  10*  N.  Y.  652, 
557.)      Highway  authorities  are  not  agents  of  the  town, 
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and,  until  the  legislature  intervened,  only  the  conimissioners 
could  be  called  upon  to  respond  in  damages.  {People  ex  rd. 
V.  Town  AvditorSy  74  N.  Y.  310,  316 ;  PeopU  ex  rel.  v. 
Tovm  Aicditorsy  75  id,  316, 319;  Morey  v.  Town  ofNewfa/ne^ 
8  Barb.  645 ;  Fraiaer  v.  Toion  of  Tompkins,  30  Hun,  168.) 
Cointnissioners  are  only  charged  with  duty  with  reference  to 
the  highways  of  the  town,  and,  therefore,  the  place  must  be 
one  to  which  their  duty  attached.  (2  R.  S.  [7th  ed.]  12 1 2,  §  1.) 
Neglect  of  the  commissioners  either  in  obtaining  funds 
or  in  using  them  when  obtained  must  be  proven.  {Hover  v. 
Barhhoof,  44  N.  Y.  113 ;  GaUingh  ncse  v.  Jacobs,  29  id.  297.) 
The  admission  of  the  assumed  record  of  this  road  in  evidence 
was  error,  because  the  order,  assuming  it  to' have  been  an  order 
of  the  commissioners  of  highway,  was  void.  (2  R.  S.  [7th  ed.] 
1213,  §  1,  subd.  3 ;  People  v.  Cortland  County,  24  Wend. 
491,  492;  Talmadge  v.  Hunting,  29  K  Y.  447;  MiUerY. 
Brown,  56  id.  383.)  The  presumption  is  that  improper  testi- 
mony is  hurtful  to  the  party  objecting.  {Brogue  v  Lord, 
67  N.  Y.  495  ;  Baird  v.  Da'y,  68  id.  547 ;  Hydom  v.  Cushr 
man,  16  Hun,  107 ;  Havemeyer  v.  Havemeyer,  IIJ.  &  S.  506.) 
It  was  error  to  exclude  the  testimony  oflfered  by  the  defend- 
ant as  to  the  character  of  the  town  in  its  necessities  for  high- 
way labor.  ( Urquahart  v.  City  of  Ogdenshurg,  91  N.  Y.  67, 
71 ;  Hines  v.  City  of  LocJcport,  50  id,  236, 238 ;  Mills  v.  City 
of  Brooklyn,  32  id.  489 ;  Monk  v.  Town  of  New  Utrecht, 
104  id,  552,  558;  Garlinghouse  v.  Jacchs,  29  id.  297,  307; 
People  ex  rd.  v.  Suprs,,  93  id.  397;  People  ex  rd.  v. 
Town  Aiiditors,  74  id.  310,  316 ;  Reed  v.  Mayor,  etc,,  31 
Hun,  311.)  Commissioners  of  highways  are  clothed  with 
judicial  power  in  applying  for  and  using  funds  for  highway 
purposes ;  negligence  cannot  be  predicated  on  error  in  exer- 
cising their  judgment,  even  though  all  the  highways  were  not 
repaired.  {OarlingKKouse  v.  Jacobs,  29  N.  Y.  297 ;  Monk  v. 
Town  of  New  Utrecht,  104  id.  552.)  The  motion  for  a  non- 
suit on  the  ground  that  the  evidence  failed  to  disclose  any 
neglect  on  the  part  of  the  highway  authorities  should  have 
been  granted.     {Perkins  v.  Fayette,  68  Me.  152;  28  Am. 
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Rep.  84;  Hice  v.  Montpdier,  19  Vt.  470 ;  HvJtMl  v.  City 
of  Tonkera,  104  N.  Y.  434;  Monk  v.  T(yhon  of  Nevo  Utrecht, 
Id.  552.)  Highway  authorities  are  bound  to  take  into  account 
the  ordinary  exigencies  of  public  travel;  they  are  not 
bound  to  anticipate  that  persons  will  drive  along  the  roads 
with  teams  running  and  provide  guards  for  them.  {Lane  v. 
Wheeler,  85  Hun,  606,  611 ;  Kennedy  v.  Mayor,  73  N.  Y. 
365,  368,  369 ;  HufMl  v.  City  of  Tonkers,  104  id.  434 ; 
Davie  v.  Standieh,  26  Hun,  608,  613;  Sturm  y.  Ins.  Co., 
6  J.  ife  S.  282.) 

John  W.  Lyon  for  respondent.  The  refusal  of  the  trial 
court  to  grant  defendant's  motion  for  a  nonsuit  on  the  first 
ground  stated,  that  "there  was  not  sufficient  evidence  of 
negligence  to  go  to  the  jury,"  was  proper.  {Chicago  v. 
Brophy,  2  L.  and  Eq.  224 ;  Macovley  v.  Mayor,  etc.,  67  N.  Y. 
602 ;  Kennedy  v.  Mayor,  etc.,  17  Alb.  L.  J.  454 ;  6  Week. 
Dig.  540 ;  Titus  v.  Inhaiitants,  etc.,  97  Mass.  258 ;  Stone  v. 
Hvhbardeton,  100  id.  54,  55  ;  Nichols  v.  Town  of  Brunswick, 
3  CUff.  81;  T(ymsY.  Whitby,  37  U.  C.  [Q.  B.]  107;  35  id. 
226  ;  Baldwin  v.  Turnpike  Co.,  40  Conn.  236 ;  13  Am.  L.  R. 
[N.  S.]  430 ;  ffoufe  v.  Fulton,  2^  Wis.  306, 307 ;  Ball  v.  City 
of  Kansas,  54  Mo.  601.)  The  refusal  to  grant  defendant's 
motion  for  a  nonsuit  on  the  ground  that  "  there  were  not 
sufficient  funds  with  which  the  repairs  could  have  been  made  " 
was  also  proper.  (3  R.  S.  [7th  ed.]  1214,  §  4 ;  Bines  v.  City 
ofLockport,  50  N.  Y.  236;  Bover  v.  Burkhof,  44  id.  113, 
118;  Adsit  v.  Brady,  4  Hill,  630,  634.)  Assuming  that 
plaintifE  had  lost  control  of  his  team,  the  defendant  is  liable  if 
the  defect  in  the  road  and  the  absence  of  the  railings  was  the 
proximate  and  immediate  cause  of  the  injury.  {Binff  v.  City 
of  Oohoes,  77  N.  Y.  83;  Baldwin  v.  G.  T.  Co.,  40  Conn.  238, 
245;  Bunt  v.  Pownal,  9  Vt.  411;  L.  M.  Tow7iship  v. 
Merkhofer,  71  Penn.  St.  276;  Bey  v.  City  of  Philadelphia, 
81  id.  44;  JVewlen  Tovm  v.  Bavis,  1  Wkly  Notes,  211; 
Pittsburgh  v.  Orier,  10  Harris,  54;  Scott  v.  Bunter,  10 
Wright,  194 ;  Sherwood  v.  City  ofBamUton,  87  U.  C.  [Q.  B.] 
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410;  Tuf  V.  Warmanny  2  C.  B.  [N.  8.]  640;  5  id.  673; 
Witherly  v.  Begenfa  Canal  Co.j  12  id.  2 ;  Gee  v.  M.  R.  W. 
Co.,  L.  R.  [8  Q.  B.]  161 ;  Bradley  v.  Brown,  32  U.  C.  4C>3 ; 
Toms  V.  Whiiby^  37  id.  100 ;  More  v.  Inhabita/nts^  etc.,  32 
Me.  46;  Farrar  v.  Inhahitanta,  etc.,  Id.  574;  Coombs  v. 
InhaiitantSy  etc.,  38  id.  204 ;  Anderson  v.  City  of  Bath,  42 
id.  246  ;  Movlton  v.  Inhabitants,  etc.,  57  id.  127;  Winship 
V.  Enfield,  42  N.  H.  197;  Clark  v.  BarHngtan,  41  id.  44; 
Tuoier  v.  Hnniker,  Id.  317 ;  Norris  v.  Litchfidd,  35  id.  271 ; 
Kdsey  v.  7bw7'i  <?/^  Glover,  15  id.  708 ;  ^W^n  v.  To?/?^*  (j^ 
Uan^cock,  16  id.  230 ;  Palmer  v.  Inhabitants,  etc.,  2  Cush. 
600,  607,  609 ;  Murdoch  v.  Inhabitants,  etc.,  4  Gray,  178 ; 
Marble  v.  <7^^y  <>/^  TF(?r<?^^r,  Id.  395 ;  Howell  v.  Ct^y  ^ 
Lowell,  7  id.  100 ;  Davis  v.  Inhabitants,  etc.,  4  Allen, 
557 ;  TV^iW  V.  Inhabitants,  etc.,  97  Mass.  258 ;  Horton  v. 
Tat^^Ti,  Id.  266 ;  2^c>gr^  v.  Nahant,  98  id.  678 ;  Withrow's 
A.  M.  Cases,  404;  Dreher  v.  Fitchburg,  22  Wis.  675; 
Hovfe  V.  rc?W77i  ofFvlton,  29  id.  296;  9  Am,  E.  568 ;  J7aa 
V.  Kansas  City,  55  Mo.  598;  Bassett  v.  CV^y  o/^/Si^.  Joseph, 
53  id.  290.)  The  cut  of  the  railroad  causing  the  embank- 
ment in  question  was  an  encroachment  upon  the  highway, 
which  the  defendant  could  and  should  have  removed  or  pro- 
tected, and  its  neglect  so  to  do  by  placing  railings  thereat, 
was  negligence  upon  its  part,  the  result  of  which  caused 
the  injury  here  complained  of.  (Bishop  on  Highways,  62 ; 
Jenkins  on  Highways  57;  Maadm  v.  Town  of  Champion^ 
50  Hun,  88.) 

Bradlet,  J.  The  action  was  brought,  pursuant  to  chapter 
700  of  Laws  of  1881,  to  charge  the  defendant  with  liability, 
and  to  recover  damages  for  personal  injuries  of  the  plaintifE, 
alleged  to  have  been  occasioned  by  the  negligence  of  the 
highway  commissioners  of  that  town.  The  cause  of  the 
plaintiff's  complaint  was,  that  the  commissioners  failed  to  pro- 
vide any  barrier  along  the  highway  at  the  place  in  question, 
for  the  protection  of  travel,  and  that  in  consequence  of  such 
failure  the  plaintiff,  in  the  evening  of  November  18, 1881,  in 
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driving  along  there  in  a  wagon,  fell  into  an  excavation  and 
was  injured. 

It  was  dark.  The  plaintifE  was  not  familiar  with  the  road. 
He  was  on  his  way  from  Cuddebackville  to  Port  Jervis,  in 
the  town  of  Deerpark,  and  in  going  southerly  down  a  descent 
in  the  highway,  the  horses  he  was  driving,  instead  of  following 
the  curve  to  the  left  in  the  beaten  track,  continued  straight 
forward,  and  with  the  wagon  in  which  the  plaintiff  was  riding, 
went  over  the  edge  of  the  excavation  and  down  about  seven  feet. 

The  main  question  upon  the  merits  is,  whether  there  was 
any  evidence  to  support  the  conclusion  that  the  injury  so 
occasioned  to  the  plaintiff,  was  attributable  to  the  negligence 
of  the  highway  commissioners. 

The  road  had  been  used  as  a  highway  for  a  great  many 
years,  although  it  does  not  appear  to  have  been  laid  out  as 
such  in  the  manner  provided  by  statute.  But  in  1848,  the 
road  having  been  used  as  a  highway  for  twenty  years,  the  com- 
missioners sought  to  have  it  ascertained,  described,  and  entered 
of  record  in  the  town  clerk's  office  pursuant  to  the  statute. 
(1  R.  S.  501,  §  1,  sub.  3.)  They  did  make  an  order  which  was 
so  recorded.  The  excavation  into  which  the  plaintiff  was 
precipitated  was  made  iu  or  about  the  year  1870,  for  the  pur- 
poses of  the  construction  of  the  Monticello  &  Port  JervJs 
Hailroad  along  there.  Prior  to  that  there  could  have  been  no 
reasonable  apprehension  of  danger  at  that  point  of  the  road 
to  the  public  travel.  The  edge  of  the  embankment  so  made 
by  the  cut,  was  about  eleven  feet  from  the  beaten  track, 
between  which  and  it,  there  was  no  ditch  and  no  barrier  of  any 
kind,  but  the  surface  was  uninterruptedly  continuous,  and  its 
smoothness  substantially  unl)n)ken  from  one  to  the  other. 
This  had  remained  so  from  the  time  the  excavation  was  made, 
which  was  about  eleven  years  before  that  of  the  accident  in 
question.  The  boundaries  of  the  old  road,  as  used  there  prior 
to  1848,  do  not  very  clearly  appear,  although  there  was  evi- 
dence tending  to  prove  that  there  was  a  stone  wall  on  either 
side,  and  that  the  one  on  the  easterly  side  was  between  *the 
SicKELs — Vol.  LXXI.     G1 
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I  beaten  track  and  this  cut,  and  that  this  wall  was  taken  awaj 

in  1849  or  1850.  And  thereafter,  until  the  excavation  was 
made  for  the  railroad,  there  had  been  no  interrupting  physical 
boundary  between  tlie  beaten  way  and  the  canal,  beyond  the 
place  so  excavated.  It  appears  by  the  evidence  that  on  the 
west  side  of  the  beaten  roadway,  and  twenty  feet  from  the  edge 
of  the  embankment,  was,  at  the  time  in  question,  a  ditch,  and 
a  few  feet  west  of  that  were  the  remains  of  a  stone  wall,  and 
five  or  six  feet  west  of  the  old  wall  was  a  board  fence. 
The  beaten  track  was  sixteen  feet  wide,  and  beyond,  a  short 
distance  southerly  from  this  place,  the  remains  ot  old  walls 
indicate  tliat  the  boundaries  had  been  about  two  rods  apart. 
The  order  before  referred  to,  made  by  the  commissioners  in 
1848,  described  a  line  by  courses  and  distances  from  certain 
monuments,  and  declared  it  the  centre  of  a  road  three  rods  in 
width,  but  where  that  line  was  located  in  reference  to  the 
beaten  track  does  not  appear  by  the  evidence.  The  order 
could  not  have  the  eflFect  to  increase  or  change  the  width  or 
location  of  the  highway  from  what  it  was  before.  It  could 
be  effectual  only  as  a  description  of  the  width  as  manifested 
by  the  permitted  use  for  twenty  years.  {People  v.  Jud^es^  efc„ 
24  Wend.  491 ;  Talinage  v.  Eunttingy  29  N.  Y.  447.)  The 
order  itself  has  no  material  importance  in  this  case. 

The  fact  that  this  road  had  been  used  for  the  public  travel 
many  years,  and  had  been  recognized  and  treated  by  the  con- 
stituted authorities  of  the  town  as  a  highway,  gives  that 
character  to  it,  for  the  purposes  of  making  the  defendant 
responsible  to  a  traveler  upon  it,  for  injuries  sustained  by  him 
in  consequence  of  the  negligence  of  the  commissionei's  in 
failing  to  keep  it  in  suitable  condition  and  repair.  {Sewell  v. 
City  of  Cohoes,  75  N.  Y.  45.) 

If  the  situation  was  such  as  to  render  the  travel  upon  the 
road,  at  the  place  in  question,  dangerous,  and  such  danger 
within  reasonable  apprehension,  the  duty  was  with  the  com- 
missioners to  use  the  means  available  to  them,  for  the  purpose, 
to  guard  against  the  hazards  to  which  the  traveler  was  exposed. 
The  question  upon  the  trial,  therefore,  was  whether  the  exca- 
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vation  was  &o  near  the  wrought  portion  of  the  road  as  to  render 
it  dangerous  to  the  public  travel  in  view  of  the  situation  there. 
(Jewhurat  v.  Syrcunfse^  108  N.  Y.  303.)  It  is  presumable 
that  people  may  travel  on  the  highways  in  the  night-time 
when  the  beaten  path  is  obscured  from  view.  At  the  place 
in  question  there  seems  to  have  been  nothing  to  indicate,  in 
the  darkness,  the  curvature  of  the  road,  or  to  render  the 
driver  of  a  team  sensible  of  the  departure  from  it  before 
reacliing  the  place  of  danger.  Tliere  is  no  complaint  that  the 
sixteen  feet  track  was  not  adequate  width  for  travel.  The 
wrought  portion  of  highways  in  rural  sections  usually  embraces 
but  a  portion  of  the  width  within  their  limits.  The  commis- 
missioners  are  required  to  use  reasonable  care  only.  They  do 
not  insure  the  traveler  against  injury.  And  what  is  such  care 
depends  upon  circumstances.  They  are  to  be  advnsed  of  dan- 
gerous conditions,  or  to  be  chargeable  with  negUgence  in  not 
having  notice  of  them,  before  any  liability  arises.  The  jury 
were  warranted  in  finding  that  they,  or  some  of  them,  liad 
been  actually  notified  of  the  necessity  of  barriers  to  protect 
against  danger  persons  traveling  upon  the  road  at  this  place, 
And  the  fact  that  the  exposed  condition  had  continued  there 
for  upwards  of  ten  years,  was  sufficient  to  warrant  the  infer- 
ence that  they  did  know  or  ought  to  have  known  that  it 
was  dangerous  to  public  travel,  if  such  was  it^  character  in 
relation  to  the  use  of  the  road.  The  question  was  one  of  fact, 
and  the  conclusion  was  authorized  by  the  evidence  that  it  was 
the  duty  of  the  commissioners  to  relieve  this  part  of  the  high- 
way of  the  danger  referred  to,  if  they  had  the  means  to  do  it, 
and  that  in  such  event  they  were  chargeable  with  negligence. 

In  the  cases  of  Huhhell  v.  City  of  Yonkers  (J  04  K.  Y. 
434),  and  Monk  v.  Toion  of  Utrecht  (Id.  552),  the  streets 
upon  embankments  were  broad,  and  at  the  boundaries  were 
gutters,  curb-stones  and  elevated  sidewalks.  Thus  guarded 
there  was  no  occasion  for  apprehension  that  travelers,  under 
any  ordinary  circumstances,  would  get  out  of  the  streets  and 
over  the  embankments. 

In  the  present  case  there  seems  to  have  been  no  surface 
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change  or  finy  interruption  to  warn  the  driver  of  the  passage 
of  his  team  or  wagon  from  the  beaten  pathway  until  he  went 
over  the  adjacent  embankment. 

But  it  is  said  that  the  commissioners  had  no  funds,  which 
they  were  required  to  use  for  the  protection  of  travel  in  that 
portion  of  the  highway,  because  the  work  to  which  they 
should  be  applied  was  matter  within  the  discretion  of  the 
commissioners,  and  that  they  used  tlie  money  elsewhere.  It 
is  true  they  are  to  exercise  their  judgment  in  that  respect,  but 
their  discretion  must  be  reasonably  exercised,  else  they  may 
rest  their  omission  to  do  that,  of  trifling  expense,  which  is 
essentially  important  for  the  safety  of  travel,  because  they 
may  conclude  or  may  have  determined  to  otherwise  expend 
the  money,  and  thus  furnish  an  excusable  defense  against 
Uability  in  almost  all  cases. 

The  conclusion  was  not  required  that  tlie  means  could  not 
be  obtained  by  those  officers  to  make  the  necessary  improve- 
ment at  the  place  in  question.  Tlie  statute  provides  the 
means  for  raising  annually,  for  the  use  of  the  highway  com- 
missioners of  each  town,  the  sum  of  $1,000.  (1  R.  S.  603, 
§  4 ;  Laws  of  1857,  cliap.  615.)  Also,  through  the  action  of 
the  board  of  supervisors,  additional  money  may  be  borrowed 
on  the  credit  of  the  town  to  repiiir  roads  and  bridges  vrithin  it. 
(Laws  of  1869,  chap.  855  ;  amended  Laws  of  1874,  chap.  260.) 

Evidence  wfus  given  on  the  subject  of  funds,  and  it  appeared 
by  the  reports  of  the  commissioners  made  at  the  close  of  nearly 
every  year  between  1870  and  1881,  the  latter  inclusive,  that 
there  were  moneys  in  their  hands  or  under  their  control  from 
those  received  in  the  preceding  year,  and  that  some  of  the 
year's  money  was  borrowed,  pursuant  to  the  statute  referred 
to,  for  specific  purposes.  While  there  was  some  evidence  to 
the  effect  that  the  moneys  thus  reported  were  appropriated, 
the  conclusion  was  warranted  that  they  had  f  imds  with  which 
to  do  tills,  work,  or  may  have  procured  them  for  the  purpose, 
the  expense  of  which  would  have  been  only  $25.  In  their 
applications  to  cause  loans  to  be  made  on  the  credit  of  the 
town  no  request  was  made  for  money  for  this  work. 
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There  was  no  error  in  the  reception  in  evidence,  of  the 
record  of  the  order  made  by  the  commissioners  in  1848.  It 
purported  to  ascertain  and  describe  for  record,  a  road  which 
had  been  used  by  the  pubUc  for  twenty  years.  That  purpose 
of  the  order  was  within  the  provision  of  the  statute.  And 
notliing  appears  upon  the  face  of  the  order  to  show  that  it  did 
more  than  to  describe  such  an  old  road,  nor  had  it  then 
appeared  to  the  contrary.  It  is  not  essential  to  its  admissibility 
that  the  order  be  sufficient  in  itself  to  establish  the  fact  or  to 
show  power  to  make  it.  Wliether  that  were  so  or  not  might 
properly  be  the  subject  of  evidence  aliunde,  {Miller  v.  Brown^ 
56  N.  Y.  383.)  The  fact  that  the  authority  of  the  com- 
missioners  to  make  the  order  was  not  supported  by  the  evi- 
dence subsequently  introduced  at  the  trial,  went  only  to 
the  effect  of  the  order  as  evidence.  And  upon  that  subject 
the  court  charged  the  jury  that  if  the  commissioners  in  mak- 
ing the  order  included  more  than  was  embraced  in  tlie  old  road, 
it  was  entirely  void.  One  of  the  commissioners,  who  was  well 
acquainted  with  the  town,  was  asked  "  What  is  its  character 
as  to  the  necessity  for  highway  labor  ? "  And  it  is  contended 
that  the  court  erred  in  sustaining  the  plaintiffs  objection  to  it. 
It  was  competent  for  the  defendant  to  prove  the  extent  and 
situation  of  the  highways  of  the  town  with  a  view  to  represent 
the  demand  upon  it  for  the  use  of  funds  during  the  period  in 
question.  But  this  necessity  can  properly  be  proved  only  by 
facts  for  consideration  of  the  jury  so  far  as  applicable  to  that 
iiiquiry.  The  proposed  question  called  for  the  mere  conclusion 
of  the  witness  instead  of  the  facts  bearing  upon  it. 

It  was  not  legitimately  the  subject  of  the  opinion  of  the 
witness,  and,  therefore,  the  exception  was  not  well  taken. 
And  the  same  may  be  said  of  the  exclusion  of  the  answer  of 
a  question  to  another  witness  calling  for  his  opinion  of  the 
comparative  danger  of  this  and  another  place  on  a  highway 
of  the  town.  The  question  of  the  contributory  negligence  of 
the  plaintiff  was  one  of  fact  for  the  determination  of  the  jury, 
and  it  was  properly  submitted  to  them. 

There  would  not,  necessarily,  have  been  any  imputation  of 
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negligence  of  the  plaintifi  in  the  proposition,  if  so  found,  that 
the  horses  were  running  away  or  were  beyond  his  control,  and, 
therefore,  there  was  no  error  in  the  refusal  of  the  court  to  charge 
the  jury  that,  in  such  caae,  unless  the  jury  could  say  from  the  evi- 
dence that  the  accident  would  have  occurred  had  the  horses  been 
going  at  an  ordinary  rate  of  speed,  or  were  under  control,  the 
defendant  was  entitled  to  a  verdict.  While,  in  case  the  horses 
were  beyond  the  control  of  the  plaintiff,  such  fact  may  have  l)een 
a  proximate  cause  of  the  injury,  it  did  not,  provided  the  plaint- 
iff was  free  from  fault,  relieve  the  defendant  from  liability  if 
the  danger  and  the  injury  of  the  plaintiff,  as  the*  consequence, 
resulted  from  the  negligence  of  the  highway  commissioner. 
In  that  case  there  would  be  two  proximate  causes  of  the  acci- 
dent, and  the  responsibility  would  rest  with  the  defendant  if 
one  of  such  causes  was  attributable  to  the  fault  of  the  commis- 
sioners.    {R'mg  V.  City  of  Cohoes,  77  N".  Y.  83.) 

The  manner  the  horses  were  driven,  or  proceeded  to  the 
embankment,  was  properly  the  subject  of  consideration  by  the 
jury  as  bearing  upon  the  question  of  contributory  negligence 
of  the  plaintiff,  and  was  so  treated  by  the  court  in  the  submis- 
sion of  that  question  to  them.  A  careful  examination  of  all 
the  exceptions  to  the  charge,  and  to  the  refusal  to  charge,  and 
all  others  taken  at  the  trial,  leads  to  the  conclusion  that  none 
of  tliem  were  well  taken. 

The  judgment  should  be  athrmed. 

All  concur. 

Judgment  affirmed. 
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George  A.  Hatnes  et  al.,  Appellants,  v.  John  I.  Brooks 
et  al.,  Eespondente, 

The  firm  of  B.  &  Co.,  of  which  defendant  B.  was  a  partner,  had  existed 
several  years  prior  to  September  9, 1888;  on  that  day  E. ,  the  other  member^ 
died.  B.  continued  using  the  assets  of  the  firm  in  transacting  a  like  busi- 
ness under  the  firm  name.  He  acquired  new  assets  and  incurred  new 
liabilities,  which  were  treated  by  him  as  belonging  to  the  late  firm  and 
to  him  as  surviving  partner.  In  February,  1884,  B.  became  indebted  to 
the  plaintiffs  for  goods  purchased  in  the  name  of  B.  &  Co.,  plaintiffs 
knew  at  the  time  that  E.  was  dead.  Plaintiffs  recovered  a  Judgment 
against  B.  for  the  purchase-  price,  and  an  execution  thereon  was 
returned  unsatisfied  May  29,  1884.  Before  this  B.,  individually,  and 
I  as  the  surviving  partner  of  B.  &  Co.,  executed  a  preferential  general 

,  assignment  which  covered  the  property  owned  by  the  firm  when  E. 

I  died,  that  acquired  thereafter  by  the  dealing  of  B.  in  the  name  of  the 

firm,  and  that  owned  by  him  and  not  acquired  or  used  in  connection  with 
the  firm  business.    The  preferred  debts  were  mostly  contracted  by  the 
'  firm  before  the  death  of  E.  and  the  balance  by  B.  in  the  firm  name 

j  thereafter,  but  were,  except  one,  renewals  of  obligations  made  by  the 

I  firm  before  E.s  death.    The  assignee  was  directed,  after  paying  the  pre- 

ferred creditors  in  full,  to  pay  **  all  the  other  debts,  demands  and  liabili- 
ties whatsoever  now  existing,  whether  due  or  to  become  due,  against  the 
said  firm  "  or  against  B.  as  the  survivor  thereof  In  an  action  to  set 
aside  the  assignment  as  fraudulent  against  creditors,  held,  that,  assuming 
the  rule,  that  an  assignment  which  devotes  property  belonging  to  a  firm 
to  the  payment  of  the  individual  debts  of  a  member  of  the  firm  is  void 
as  against  firm  creditors,  applies  to  an  assignment  made  by  a  surviving 
partner,  plaintiffs  were  not  in  a  position  to  avail  themselves  of  this 
objection,  as  they  were  individual  creditors  of  B.,  and  only  firm  cred- 
itors who  were  injured  could  complain;  also,  that  plaintiffs  could  not 
proseciite  the  action  for  the  sole  benefit  of  firm  creditors  who  do  not 
complain. 
A  sole  surviving  partner  can,  without  the  assent  of  the  representative  of 
the  deceased  partner,  make  a  valid  general  preferential  assignment  of  the 
property  of  the  firm  for  the  benefit  of  its  creditors. 
Reported  below,  42  Hun,  528. 

(Argued  October  24,  1889;  decided  November  26,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  31, 1886,  whicli  affirmed  a  judgment 
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in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  action  was  brought  to  set  aside  an  assignment  bj  John 
I.  Brooks  for  the  benefit  of  creditors  as  fraudulent  and  void. 

For  several  years  before  September  9,  1883,  John  I.  Brooks 
and  Edward  C.  Brooks  were  dealers  in  pork  and  lard,  as 
partners,  under  the  firm  name  of  John  I.  Brooks  &  Co. 
They  owned  real  estate  paid  for  by  the  firm  and  used  for  its 
purposes,  which  was  held  under  deeds  running  to  John  I. 
Brooks  and  Edward  C.  Brooks,  as  grantees.  On  the  date 
named,  Edward  C.  Brooks  died  intestate,  and  thereafter  let- 
ters of  administration  were  duly  issued  to  his  widow.  At  this 
date  the  firm  had  assets  and  liabilities ;  but  whether  it  was 
then  solvent  or  insolvent  does  not  appear.  After  the  death 
of  Edward  C.  Brooks,  John  I.  Brooks  continued  to  use  the 
assets  of  the  firm  in  transacting  a  like  business  in  the  name  of 
the  firm,  and  acquired  new  assets  and  incurred  new  liabilities. 
The  liabilities  incurred  and  the  assets  acquired  were  treated 
by  John  I.  Brooks  as  the  property  of  the  late  firm  and  as 
belonging  to  him  as  surviving  partner. 

In  February,  1884,  John  I.  Brooks  became  indebted  to  the 
plaintiffs  in  the  sum  of  $1,944.85,  for  property  purchased  in  the 
name  of  John  I.  Brooks  &  Co.,  but  the  plaintiffs  knew  when  the 
goods  were  sold  that  Edward  C.  Brooks  was  dead.  On  the  ISth 
of  April,  1884,  the  plaintiffs  duly  recovered  a  judgment  against 
said  John  I.  Brooks  for  said  indebtedness,  on  which  an  execu- 
tion  was  issued  and  returned  wholly  unsatisfied  May  29,  1884. 
On  the  3d  day  of  March,  1884,  John  I.  Brooks,  individually 
and  as  the  surviving  partner  of  John  I.  Brooks  &  Co.,  executed 
a  preferential  general  assignment  to  David  S.  Brown,  who 
accepted  the  trust.  The  assigned  property  consisted  of: 
(1.)  That  owned  by  John  I.  Brooks  &  Co.  at  the  death  of 
Edward  C.  Brooks.  (2.)  That  acquired  after  the  death  of 
Edward  C.  by  the  dealings  of  John  I.  Brooks  in  the  name  of 
the  firm.  (3.)  That  owned  by  John  I.  Brooks,  individually, 
and  not  acquired  or  used  in  connection  with  the  business  trans- 
acted by  or  in  the  name  of  the  firm.     The  outstanding  debts 
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were :  (1.)  Those  incurred  by  John  I.  Brooks  &  Co.  (2.) 
Those  incurred  by  John  I.  Brooks  in  the  name  of  the  firm 
after  the  death  of  his  partner.  (3.)  Those  incurred  by  John  I. 
Brooks,  individually,  but  not  in  connection  with  the  business 
carried  on  by  or  in  the  name  of  the  firm.  The  assignment 
conveyed  all  of  the  property  of  the  late  firm  and  the  individ- 
ual property  of  the  assignor.  It  directed  the  assignee  to  pay 
in  full  eleven  creditors  named  in  Schedule  A,  whose  claims 
aggregated  $19,467.68,  of  which  $11,264.83  was  contracted 
by  the  firm  before  the  death  of  Edward  C.  Brooks,  and  the 
remainder  by  John  I.  Brooks  since  the  death  of  Edward  C.  in 
the  name  of  the  firm,  but  they  were,  in  fact,  save  one,  renew- 
als of  obligations  made  by  the  firm  before  the  death  of 
Edward  C.  Brooks.  After  providing  for  the  payment  in  full 
of  said  preferred  creditors,  the  assignment  provides  that  "  the 
said  party  of  the  second  part  (the  assignee)  shall  pay  and 
discharge  all  the  other  debts,  demands  and  liabilities  whatso- 
ever, now  existing,  whether  due  or  to  become  due,  against  the 
said  firm  of  John  I.  Brooks  &  Company,  or  against  said  party 
of  the  first  part  as  the  survivor  thereof." 

The  court  found  that  the  preferred  debts  were  justly  due 
and  owing  to  the  creditors  preferred,  and  that  the  assignment 
was  made  in  good  faith  and  without  intent  to  hinder,  delay  or 
defraud  the  plaintiffs,  or  any  of  the  creditors  of  the  firm,  or 
of  John  L  Brooks,  which  finding  is  not  challenged 

Further  facts  are  suflSciently  stated  in  the  opinion. 

George  W.  Vcm  Slyoh  for  appellants.  All  of  the  original 
properly  of  the  assignor  being  conveyed  by  the  assignment  for 
the  payment  of  the  firm  debts,  and  no  provision  being  con- 
tained therein  by  which  the  surplus,  if  any,  was  reserved  for 
the  payment  of  individual  creditors,  the  assignment  was 
fraudulent  and  void  as  to  individual  creditors.  {CoUumhy. 
CaldwM,  16  N.  Y.  484 ;  Sutherland  v.  Bradner,  39  Hun, 
134,  136;  In  re  Dams,  1  How.  Pr.  [N.  S.]  80 ;  Barney  v. 
Oriffiny  2  N.  Y.  365.)  The  fact  that  the  assignor  inserted  in 
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his  schedules  of  liabilities  debts  incurred  by  him  in  hia 
individual  business  after  tlie  death  of  his  partner  among  tljc 
liabilities  of  the  firm,  does  not  change  the  nature  of  the 
liability  or  make  it  a  firm  instead  of  an  individual  liability. 
(  Warner  v.  Jaffray^  96  N.  Y.  248  ;  Burghard  v.  Sondheim^ 
18  J,  &  S.  116.)  The  appropriation  by  an  msolvent  firm  of 
partnership  property  to  the  payment  of  the  individual  debts 
of  one  partner  is  not  simply  void,  but  is  fraudulent  and  avoids 
the  deed  of  assignment.  (  Wihan  v.  HobertsoUj  21 N.  Y.  687 ; 
Pratt  V.  Stevem,  94  id.  387 ;  Greer  v.  Greer,  38  Hun,  226  ; 
Woodward  v.  Doumer,  13  Vt.  524 ;  Turner  v.  See,  57  N.  Y. 
667 ;  Parker  v.  Cousins,  2  Gratt.  [ Va.]  389 ;  Van  VaUceih- 
hurgh  V.  Bradley^  14  Iowa,  108-112;  Sanford  v.  Miclde^, 
4  Johns.  224 ;  Nac,  Bk.  of  Newburgh  v.  Bigler,  83  N.  Y.  51 ; 
18  Hun,  400 ;  CoUyer  on  Partnership  [6th  ed.]  172 ;  Cheeseman 
V.   Wiggins,  11  T.  &  C.  595.) 

F.  A.  Paddock  for  respondents.  The  o])jection  that  John 
I.  Brooks  conveyed  partnership  property  to  pay  individual 
debts  the  appellants  ai*e  not  in  a  situation  to  make,  as  they 
were  not  partnership  creditors.  {Crooks  v.  Rindskopf,  105 
N.  Y.  476 ;  Williams  v.  WJiedon,  109  id.  333.)  In  respect  to 
the  real  estate  conveyed  as  partnership  property  by  John  I. 
Brooks,  as  surviving  partner,  if  it  was  partnership  property,  it 
passed.  {Deh7ioni<.'o  v.  Guilleautne,  2  Sand.  Ch.  366 ;  Shanks 
V.  jaein,  104  U.  S.  18.) 

Follett,  Ch.  J.  A  sole  surviving  partner  can,  without  the 
assent  of  the  representatives  of  the  deceased  partner,  make  a 
valid  general  preferential  assignment  of  the  property  which 
belonged  to  the  firm  for  the  benefit  of  its  creditors.  (  Wtlliams 
V.  Whedon,  109  N.  Y.  333.)  The  provision  in  the  assigimient 
which  devotes  the  individual  property  of  John  I.  Brooks  to 
the  payment  of  the  creditoi's  of  the  firm  is  valid.*  {Crook  v. 
Pi?idskoj)f,  105  N.  Y.  476.) 

The  plaintiffs  assert  that  the  assignment  devotes  property 
which  l)elonged  to  the  firm  to  the  payment  of  the  individual 
debts  of  John  I.  Brooks,  and  is,  for  that  reason,  void.  Assum- 
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ing  the  rule  laid  down  in  Wilson  v.  Iiobert807i  (21  N.  Y.  687) 
to  be  applicable  to  an  assignment  executed  by  a  surviving 
partner  under  the  circumstances  disclosed  in  this  record,  the 
plaintiffs  are  not  in  a  position  in  this  action  to  avail  themselves 
of  this  objection.  It  is  the  creditors  of  the  firm  who  are 
injured  by  the  provision  which  devotes  firm  property  to  the 
payment  of  individual  creditors.  The  plaintiffs  are  the  cred- 
itors of  John  I.  Brooks,  and  became  such  with  knowledge  of 
the  death  of  Edward  C.  Brooks.  They  are  not  defrauded,  nor 
hindered,  nor  delayed  in  law  or  in  fact  by  the  application  of 
firm  property  to  the  payment  of  the  creditors  of  John  I.  Brooks, 
but  are  benefited. 

A  judgment  setting  aside  the  assignment,  as  to  these  plaint- 
iffs, would  afford  them  no  remedy  against  the  firm  property, 
and  they  cannot  prosecute  this  action  for  the  sole  benefit  of 
the  creditors  of  the  firm  who  do  not  complain.  {Boatwich  v. 
Menck^  40  N.  Y.  383 ;  Boyer  Wlteel  Company  v  Fidding^ 
101  id.  510;  Crook  v.  Eindskojpf^  105  id.  470;  Williams  v. 
Whedon,  109  id.  333,  338.) 

The  plaintiff's  debt  was  contracted  by  John  I.  Brooks  aa 
surviving  partner  of  the  firm,  though  in  law  it  is  his  indi- 
vidual debt,  and  it  is  very  clear  that  their  claim  was  intended 
to  be,  and  is,  embraced  within  the  debts  directed  by  the  fourth 
clause  to  be  paid  by  the  assignees. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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116    492 

l^gg    »>        James  Nasbb  et  al.,  Respondents,  v.  The  First  National 
^  *^^  Bank  of  the  City  of  New  York,  Appellant. 

An  exception  is  essential  to  raise  a  question  of  law,  and  while  for  that 
purpose  an  exception  to  a  finding  of  fact  may  be  effectual,  where  there  is 
no  evidence  to  support  the  finding,  if  there  is  no  exception,  it  is  not  the 
subject  of  review  here. 

In  an  action  brought  under  the  Code  of  Civil  Procedure  (§  677),  in  aid  of 
an  attachment,  the  complaint  alleged,  in  substance,  that  D.  &  Co.,  the 
defendants  in  the  attachment  suit,  owned  a  claim  or  demand  against  N., 
the  plaintiff  therein,  which  they  forwarded  to  the  defendant  in  this 
action  for  collection;  that  it  received  the  amount  thereof  and  imme- 
diately thereafter  the  attachment  was  served  upon  it  by  delivering 
to  one  of  its  officers  a  certified  copy  thereof,  with  notice  that  by  virtue 
thereof  the  sheriff  attached  said  claim  and  all  property  of  D.  &  Co.  in 
defendant's  possession.  Held,  that  a  motion  to  dismiss  the  complaint  on 
the  ground  that  it  failed  to  state  a  cause  of  action  was  properly  denied; 
that  as  the  claim  resulting  from  the  collection  by  the  defendant  was  not 
capable  of  manual  delivery,  the  levy  was  valid.    (Code  Civ.  Pro.  §  649.) 

The  court  found  that  the  claim  in  question  was  a  bill  of  exchange  drawn 
by  D.  &  Co.  upon  N.  which  was  indorsed  by  said  firm  and  delivered  to 
McC.  &  Co.  in  London,  for  the  purpose  of  being  transmitted  to  defend- 
ant to  collect  for  the  drawee,  and  that  McC.  &  Co.,  in  pursuance  of  said 
employment,  indorsed  and  transmitted  it  to  defendant  at  New  York, 
where  the  drawee  resided.  Heldf  that  defendant  having  made  no 
advances  to  McC.  &  Co.  on  account  of  the  draft,  might  be  deemed  to 
have  collected  it, as  the  agent  of  and  for  the  drawer;  that,  therefore,  the 
claim  arising  from  the  collection  was  due  to  the  latter  from  defendant, 
not  to  McC.  &  Co. ;  and  so  said  claim  was  properly  subject  to  the  levy 
made. 

The  court  also  found,  at  the  request  of  defendant,  that  D.  &  Co.  delivered 
the  bill  of  exchange  to  McC.  &  Co.  for  collection  as  agents  of  D.  &  Co. 
and  for  their  account.  Eeld,  that  there  was  not  necessarily  any  conflict 
between  the  findings;  that  the  fact  the  bUl  was  delivered  to  McC.  &  Co. 
for  collection  was  not  inconsistent  with  the  fact  that  within  the  agency 
was  the  employment  to  transmit  to  defendant  for  collection,  and  that  the 
latter  received  it  from  D.  &  Co.  through  McC.  &  Co. 

It  seems  that  in  this  state,  where  commercial  paper  is  delivered  by  the  owner 
to  an  agent  to  collect  at  some  place  remote  from  that  of  the  business  of 
the  agent,  it  is  not  within  the  implied  authority  of  the  agent  to  employ 
a  sub-agent  in  the  locality  of  the  person  from  .whom  payment  is  sought 
to  make  the  collection  on  account  of  the  owner;  and  if,  without  some  under- 
standing or  qualification  of  his  authority,  the  collecting  agent  employs 
another  to  collect,  he  does  so  upon  his  own  responsibility  and  he  alone  is 
chargeable  to  his  piincii>aL 
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It  9eenu,  however,  that  the  correspondent  of  the  collecting  agent  may  not, 
unless  he  has  made  advances  to  the  latter  in  good  faith  upon  the  paper, 
retain  the  proceeds  of  it  as  against  the  owner;  the  latter  may  revoke 
the  agency  he  has  conferred  and  seek  the  paper  or  its  proceeds  in  the 
hands  of  the  correspondent. 

(Argued  October  21,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  December  31,  1886,  which  affirmed  a 
judgment  in  favor  of  the  plaintiffs,  entered  on  decision  of  the 
court  on  trial  without  a  jury. 

This  action  was  brought  by  leave  of  the  court  to  recover, 
for  application  upon  a  judgment  in  favor  of  plaintiff  Naser 
against  Deneken  &  Co.,  the  amount  of  a  claim  alleged  to 
have  been  collected  by  the  defendant  for  Deneken  &  Co.,  and 
upon  which  it  is  also  alleged  that  an  attachment,  issued  in 
the  action  in  which  such  judgment  was  recovered,  had  been 
levied. 

It  appears  that  Deneken  &  Co.,  drew  on  Naser  a  draft  as 

follows : 

"London,  19th  June,  1880. 

"  At  sight  pay  this  first  of  exchange  second  and  third,  not 
to  our  order,  eight  hundred  and  seventeen  pounds  nine  shill- 
ings sterling  value  in  ourselves,  which  place  to  account  as 

advised  by 

"DENEKEN  &  CO. 

"  To  James  Nasbe,  7  Beavet*  street,  Hew  Y<yrkP 

The  draft  was  indorsed  :  "  Pay.  Messrs.  McCulloch  &  Co., 
or  order,  value  in  account.  Deneken  4fe  Co.,"  and  was  handed 
to  McCulloch  &  Co.,  who  indorsed  upon  it :  "  Pay  the  First 
National  Bank  of  New  York,  or  order.  McCulloch  &  Co.," 
and  sent  it  to  and  it  was  received  by  the  defendant.  After- 
wards the  drawee  delivered  to  the  defendant,  and  it  received, 
in  payment  of  the  draft,  his  certified  check  for  $3,986,  and 
immediately  thereafter  the  sheriff  levied  the  attachment. 
Judgment  in   that  action  was  afterward  recovered  against 
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Deneken  &   Co.    for    upwards  of  $10,000,  and  after  the 
defendant  had  refused  to  deliver  or  pay  to  the  sheriff  the 
amount  of  such  claim  to  apply  upon  the  execution  issued  on 
such  judgment,  this  action  was  commenced. 
Further  facts  appear  in  the  opinion. 

Fisher  A.  Baker  for  appellant.  The  complaint  did  not 
state  facts  suflScient  to  constitute  a  cause  of  action,  and  the 
lAotion  made  before  the  introduction  of  the  plaintiff's  eyidence 
to  dismiss  the  complaint  should  have  been  granted.  (Code,  §  449 ; 
Tookery.  Amoux,  76  K  Y.  397 ;  Pope  v,  T.  IT.  C.  Mfg.  Co., 
107  id.  66.)  There  has  been  no  levy  under  the  attachment,  and 
hence  no  suit  will  lie  to  aid  the  levy.  (Code,  §§  648, 649 ;  Anthony 
Y.  Wood,  96  K  Y.  185 ;  Weaker  v.  F(mHh  Nat.  Bh,  44  Hun, 
875 ;  HanUnaon  v.  Page,  Daily  Reg.,  July  26,  1887.)  If 
Endings  are  supposed  to  be  contradictory,  the  appellant  may 
regard  those  in  his  favor  as  the  most  accurate.  {Schwinger 
V.  Rayvwnd,  83  N.  Y.  193 ;  First  Nat.  Bk.  v.  Hahtead, 
Daily  Reg.,  Nov.  14,  1887;  46  Hun,  677.)  When  nothing  is 
said  on  the  subject,  and  the  contract  is  to  be  implied  irom  the 
mere  act  of  placing  the  paper  in  the  bank,  by  accepting  it,  it 
undertook  absolutely  its  collection.  (Daniell  on  Bills  and 
Notes  [2d  ed.]  §  345,  p.  281;  Morse  on  Banking,  384; 
Phelan  v.  /.  M.  Bk.,  16  N.  B.  R.  308 ;  Hofvoer  v.  Wise,  91 
U.  S.  313;  Exchange  Bk.  v.  T.  Nat.  Bh,  112  id.  283.) 
Action  for  money  had  and  received  will  not  lie,  except  when 
the  facts  will  raise  an  implied  contract  to  hold  the  money  for 
the  use  of  the  plaintiff.  (  Wittiams  v.  Everett,  14  East,  582 ; 
Stephens  v.  Babcock,  3  B.  &  Ad.  361 ;  2  Addison  on  Con- 
tracts, 602  ;  Buckley  v.  Jackson,  L.  R.,  3  Exch.  135.)  Upon 
the  collection  of  the  draft  the  defendant  became  the  debtor 
of  McCuIloch  &  Co.,  its  depositor.  (Daniell  on  Bills  and 
Notes,  §  334 ;  Morse  on  Bankmg  [2d  ed.]  384 ;  Marine  Bk, 
V.  Fulton  Bk.,  2  Wall.  252 ;  Phcmix  Bk.  v.  Risley,  111  d.  S. 
127;  Chapman  v.  White,  6  N.  Y.  412 ;  ^t^ia  Nat.  Bk.  r 
F.  Nat.  Bk.,  46  id.  82 ;  Atty.-Gen.  v.  Cont.  L.  Ins.  Co.^ 
71  id.  331 ;    Grant  on  Banking,  3.)     The  defendant  owed 
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Deneken  &  Co.  nothing,  and  there  was  no  privity  of  contract 
between  them.  (Drake  on  Attachment,  §  547 ;  Thurber  v. 
Blanck,  50  N.  Y.  86 ;  Casti^  v.  Lewis,  78  id.  137 ;  Gremleaf 
V,  Mumfordy  35  How.  148 ;  4  Abb.  [N.  S-]  130 ;  Lanning  v. 
Streeter,  57  Barb.  33 ;  U.  S.  Tnist  Co.  v.  Wiley,  41  id. 
477 ;  Matter  of  True,  4  Abb.  N.  C.  90  ;  Butler  v.  Bprague, 
66  N.  Y.  392;  Anthony  v.  Wood,  96  id.  185 ;  29  Hun,  239.) 
The  relation  between  defendant  and  McCdloch  &  Co.,  and 
between  McCulloch  &  Co.  and  Deneken  &  Co.,  was  that  of 
debtor  and  creditor.  (Grant  on  Banking,  3 ;  Foley  v.  Hill, 
2  H.  of  L.  Cae.  28  ;  Marme  Bk.  v.  Fulton  Bk.,  2  Wall.  256 ; 
JEt/naNat.  Bk.  v.  F.  Nat  Bk.,  46  N.  Y.  82;  McBride 
Y.  Farmeri  Bk.,  26  id.  450 ;  Dickerson  v.  Wass(m,  47  id.  439.) 
A  collecting  agent  is  indebted  to  no  one  for  moneys  collected 
but  his  immediate  principal,  and  is  liable  only  to  such 
principal.  {Miller  v.  Arie,  1  Selw.  N.  P.  103;  Snowdeii 
V.  Davie,  1  Taunt.  359;  Hall  v.  Lauderdale,  46  N.  Y. 
70 ;  Costing  v.  Newland,  12  Barb.  458 ;  1  Add.  on  Cont.  125 ; 
Sadler  v.  Evans,  4  Burr,  1985 ;  Greenwood  v.  Hurd,  4  T.  R. 
553;  Dixon  v.  Haminond,  2  B.  &  Aid.  313;  GoodallY, 
Lowndes,  6  Q.  B.  464.)  When  a  bank,  intrusted  with  the 
collection  of  commercial  paper,  employs  another  bank,  the  lat- 
ter is  responsible  to  its  employer  alone,  and  not  to  the  owner 
of  the  paper,  {Allen  v.  Merch.  Bk.,  22  Wend.  215  ;  Britton  v. 
Nicholsj  104  U.  S.  757 ;  Bank  of  Orleaiis  v.  Smith,  3  Hill, 
560;  Commercial  Bk.  \.  Union  Bk.,  11  N.  Y.  212;  Hoover 
V.  Wise,  91  U.  S.  308 ;  Exchange  Bk.  v.  T.  Nat.  Bk., 
112  id.  283 ;  Reeoes  v.  State  Bk,,  8  Ohio  St.  465  ;  EcJiarte  v. 
Clark,  2  Edm.  S.  C.  445  ;  Fahejis  v.  Mercantile  Bk.,  23  Pick. 
330;  E.  H.  Bk.  v.  ScovV,  12  Conn.  304;  M.  C.  Bl\  v.  A.  C. 
Bk.,  7  N.  Y.  459,  462,  463.) 

Samtiel  Uhtermyer  for  respondents.  There  is  a  distinction 
between  the  case  of  a  draft  which  is  delivered  to  any  agency 
where  the  drawee  resides  for  collection,  and  one  in  which  it  is 
delivered  merely  to  an  agency  at  the  residence  of  the  drawer 
for  transmission  to  another  agent  at  the  place  where  the  drawee 
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resides.  {M.  Bk.  v.  A.  Bk,  7  N.  Y.  459 ;  Bcmk  of  Orleans 
V.  iSmith,  3  Hill,  563;  Bank  of  Washington  v.  TrtpUtty 
1  Peters,  30;  Brittan  v.  NiccolU,  104  U.  S.  757;  15  Wend. 
482.)  It  is  immaterial  whether  the  defendant  was  the  agent 
of  Deneken  &  Co.  for  collection  or  merely  to  transmit;  in 
any  event,  the  money  in  its  hands  confessedly  belonged  to 
Deneken  &  Co.  when  it  was  attached  as  their  property ; 
McCulloch  &  Co.  had  no  real  right,  title  or  interest  in  the 
money,  even  as  between  them  and  the  defendant.  {Echarte 
V.  Clark,  2  Edm.  S.  C.  445 ;  Warner  v.  Lee,  6  K  T.  144 ; 
Drake  on  Attachments  [4th  ed.]  1873,  §  491,  p.  383  ;  Morse 
on  Banks  and  Banking,  300 ;  Dickersfm  v.  Watson,  47  N.  T. 
439 ;  Jackson  v.  Bk.  U.  8.,  10  Penn.  St.  61 ;  K  and  M.  Bk, 
V.  Kmg,  57  id.  202;  BriUon  v.  Nichols,  104  U.  S.  757; 
Conrniercial  Bk  of  Clyde  v.  Ma/rine  Bk,  1  Abb.  Ct. 
App-  Dec.  405.) 

Bradley,  J.  The  motion  to  dismiss  the  complaint  upon  the 
ground  that  it  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action  was  properly  denied.  It  alleges  that  the 
defendant  had  in  its  possession  and  control  the  claim  or 
demand  against  Naser,  belonging  to  Deneken  &  Co. ;  and 
that  by  their  directions  it  had  been  sent  through  their  agents, 
McCulloch  &  Co.,  to  the  defendant;  that  it  received  for 
Deneken  &  Co.  the  amount  of  it,  and  that  immediately 
thereafter,  and  while  the  sum  collected  was  in  its  possession, 
the  attachment  was  levied. 

The  averments  as  to  the  levy  were  that  the  sheriff  "  did 
serve  upon  the  defendant  said  attachment  by  delivering  to 
one  of  the  officers  of  defendant  personally  a  certified  copy  of 
said  attachment,"  and  notice  was  then  and  there  given  to 
defendant  that  the  said  Peter  Bowe,  as  sheriff,  did,  by  virtue 
of  said  attachment,  attach  the  said  claim  of  Deneken  &  Co., 
and  all  property  of  Deneken  &  Co.  then  in  possession  of  the 
defendant. 

The  facts  are  sufficiently  alleged  that  Deneken  &  Co. 
owned  the  claim,  and  that  the  amount  of  it  was  due  thera 
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from  the  defendant.  And  all  other  facts  requisite  to  the 
cause  of  action  were  also  alleged.     (Code,  §§  655,  677). 

The  objection  made,  so  far  as  appears,  for  the  first  time,  on 
this  review,  that  no  sufficient  levy  of  the  attachment  was  made 
to  support  the  action,  is  not  well  taken.  This  objection  seems 
to  have  been  made  upon  the  ground  that  the  officer  sought  to 
levy  it  upon  the  check  which  Nasergave  the  bank  in  payment 
of  the  draft ;  and,  that  as  it  was  not  taken  into  the  custody  of 
the  sherijff,  no  ejffectual  levy  was  made.  If  such  were  the 
fact,  and  it  was  available  to  the  defendant,  the  objection 
might  be  urged  with  some  force,  as  the  statute  provides  that 
a  levy  under  a  warrant  of  attachment  must  be  made  upon  a 
promissory  note  or  other  instrument  for  the  payment  of  money 
by  taking  the  same  into  the  sheriffs  actual  custody.  (Code, 
§  649.)  But  this  question  is  disposed  of  by  the  finding  of  the 
trial  court  that  the  sheriff  attached  the  claim  referred  to  of 
Deneken  &  Co.,  and  all  their  property  in  the  possession  of  the 
defendant  And  as  the  claim,  resulting  from  the  collection 
by  the  defendant  of  the  draft,  was  not  capable  of  manual 
delivery,  the  fact  of  levy,  as  found,  was  sufficient.  (Id.) 
And  as  there  was  no  exception  taken  to  such  finding  it  is  not 
the  subject  of  review  here.  An  exception  was  essential  to 
raise  a  question  of  law,  and  may  have  been  effectual  for  that 
purpose  if  there  was  no  evidence  tending  to  support  the  find- 
ing. (Id.  §§  993,  994 ;  Sickles  v.  Flanagan,  79  N.  Y.  224 ; 
Bedlow  V.  i\r.  Y.  Floating,  etc.,*  Co.,  112  id.  263.)  The 
evident  design  was  to  levy  the  attachment  upon  the  alleged 
claim  due  Deneken  &  Co.  arising  from  the  payment  of  the 
draft  to  the  defendant. 

The  main  question  for  consideration  is,  whether  the  relation 
between  those  parties  was  such,  that  the  payment  to  the 
defendant  made  the  latter  a  debtor  of  Deneken  &  Co.  by 
whom  the  draft  was  drawn,  indorsed  and  delivered  to 
McCulIoch  &  Co.  in  London.  They  indorsed  and  transmitted 
it  to  the  defendant  in  New  York,  where  the  drawee  resided. 
If  it  be  assumed,  as  contended  by  the  defendant's  counsel, 
SicKELs  —Vol.  LXXI.    63 
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that  McCuUoch  &  Co.  were  employed  by  the  drawer  to  col- 
lect the  draft,  and  that  snch  was  the  unqualified  contractual 
relation  between  them,  there  was  no  privity  of  contract  between 
the  defendant  and  Deneken  &  Co.  In  such  case  McCulloch 
&  Co.  would  be  the  defendant's  principal,  and  to  them  it 
would  be  responsible.  {Colvin  v.  HdObrook^  2  JT.  Y.  126; 
Coatigan  v.  Newland^  12  Barb.  456.)  And  the  payment  to 
the  defendant  would  be  treated  as  payment  to  McCulloch  & 
Co.,  and  they  would  then  become  the  debtors  of  their  principal 
on  that  account. 

There  is  some  conflict  of  authority  on  the  subject  of  the 
relation  to  the  holder  of  business  paper,  of  a  party  to  whom 
it  is  transmitted  by  the  individual  or  bank  employed  by  him 
to  collect  it.  In  some  of  the  states  it  is  held  that  it  is  within 
the  implied  authority  of  the  collecting  agent,  when  the  paper 
is  to  be  collected  at  some  place  remote  from  that  of  the  busi- 
ness of  the  collecting  agent,  so  employed,  for  him  to  employ 
a  sub-agent  in  the  locality  where  the  party  from  whom 
payment  is  sought  may  be,  to  make  the  collection  on  account 
of  the  holder. 

But  in  this  state  it  is  quite  well  settled  that  no  such 
authority  from  the  owner  of  the  paper  to  the  party  employed 
by  him  is  implied,  and  that  without  some  understanding  to 
that  effect,  or  qualifying  his  liability  in  that  respect,  he  is 
deemed  to  make  such  selection  and  employment  of  another, 
on  his  own  account,  to  transact  the  business  of  collection. 
He  assumes  the  resposibility  and  is  alone  chargeable  to  his 
principal  for  the  conduct,  in  the  premises,  of  the  person  or 
bank  so  engaged  by  him,  and  to  whom  he  transmits  the  paper 
for  collection.  And  their  relation  is  that  of  principal  and 
agent,  with  the  duties  and  responsibilities  incident  to  such 
relation.  {Allen  v.  Merchant^  Banky  22  Wend.  215 ;  Mont- 
gomery Co.  Bank  v.  Albany  City  Bank^  7  N.  Y.  45d; 
Ayrault  v.  Pacific  Bank^  47  id.  570.)  And  such  is  tli5 
doctrine  of  the  United  States  Supreme  Court  on  the  subject 
{Hoover  v  IFw^,  91  U.  S.  308 ;  Eechange  iT.  Bk.  v.  Third  A\ 
Bk.  112  id.   276.)    And  so  far  as  the  Bank  of  Orleans 
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V.  Smith  (3  Hill,  560),  is  not  in  harmony  with  that  view  it 
was  disapproved  in  Mantgomen/  County  Bank  v.  Albany 

City  Bank  {supni). 

But  it  does  not  follow  that  the  correspondent  of  the  collect- 
ing agent,  unless  he  has  made  advances  to  the  latter  in  good 
faith  upon  the  paper,  can,  as  against  the  owner,  retain  the 
proceeds  of  it.  The  latter  may  revoke  the  agency  he  has 
conferred,  and  seek  the  paper  or  its  proceeds  in  the  hands  of 
such  correspondent,  or  he  may  follow  it  and  reach  them 
until  it  or  they  have  found  their  way  into  the  hands  of  a  hona 
fide  holder,  for  value,  who  has  taken  it  from  the  party  clothed 
with  the  apparent  title.  This  is  an  equitable  right  not  neces- 
sarily resting  in  privity  of  contract  with  the  party  from  whom 
such  relief  is  sought.  The  occasion  for  it  usually  arises  from 
the  insolvency  of  his  collecting  agent,  or  some  other  cause  ren- 
dering such  remedy  desirable  for  his  protection.  (  Warner  v. 
Lee^  6  N.  Y.  144 ;  Commercial  Bank  v.  Marine  Bank^  1  Abb. 
Ct.  App.  Dec.  405 ;  Dickerson  v.  Waaon^  47  N.  Y.  439 ; 
F.  and  J/.  Hf.  Bank  v.  King,  57  Penn.  St.  20a) 

'  In  the  present  case  there  was  no  disaffirmance  by  Deneken 
&  Co.  of  the  agency  of  McCulloch  &  Co.,  nor  were  any  steps 
taken  by  the  former  to  charge  the  defendant  with  the  duty  or 
liability  to  pay  directly  to  them  the  proceeds  of  the  draft. 
But  whether  in  such  case  a  claim  in  the  hands  of  the  defend- 
ant, subject  to  levy  of  the  attachment,  would  result  from  the 
collection  by  it  of  the  draft,  is  a  question,  which,  in  view  of 
the  facts  as  found  by  the  trial  court,  does  not  necessarily 
arise,  and  the  consideration  of  it  is  not  further  pursued  here. 
The  court  found  that  Deneken  &  Co.  delivered  the  draft  to 
"  McCulloch  &  Co.  at  the  city  of  London,  England,  upon  the 
employment  to  transmit  such  claim  to  the  defendant,  at  the 
city  of  New  York,  for  collection ; "  and  '*  that  the  said  firm 
of  McCulloch  &  Co.,  in  pursuance  of  the  employment  of 
Deneken  &  Co.,  did  forward  or  send  to  the  defendant  afore- 
said the  claim  or  demand,  and  did  instruct  and  direct  the 
defendant  to  collect  from  said  James  Naser  the  said  claim  or 
demand;"  also,  "that  in  pursuance  of  such  employment  the 
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defendant  did  receive  from  Deneken  &  Co.,  through  their 
said  agent,  McCulloch  &  Co.,  the  aforesaid  claim  or  demand, 
and  after  having  received  the  same,  the  defendant  did  receive 
for  Deneken  &  Co.  the  sum  of  $3,986  in  payment  of  the 
said  claim." 

The  facts  so  found  are  clearly  to  the  effect  that  McCulloch 
&  Co.  were  employed  by  Deneken  &  Co.  to  transmit  the 
draft  to  the  defendant  to  collect  it  for  the  drawer.  The  con- 
sequence of  the  facts  represented  by  such  findings  was  that 
McCulloch  &  Co.  discharged  their  duty  to  the  drawer  when 
they  transmitted  the  draft  to  the  defendant  with  directions  to 
collect  it ;  that  such  transmission  was  made  through  them  by 
Deneken  &  Co.,  and  having  made  no  advance  upon  it  to 
McCulloch  &  Co.,  the  defendant  may  be  deemed  to  have  col- 
lected it  as  the  agent  of  and  for  the  drawer  of  the  draft,  and, 
therefore,  the  claim  arising  from  the  collection  was  due  to  the 
latter  from  the  defendant.  ( Bcmk  of  Washington  v.  TripUtty 
1  Pet.  25.)  In  that  view  the  claim  was  properly  subject  to 
the  levy  made  of  the  attachment  The  trial  court  found, 
upon  the  request  of  the  defendant,  that  "  Deneken  &  Co. 
delivered  the  bill  of  exchange  to  McCulloch  &  Co.  for  collec- 
tion as  the  agents  of  Deneken  &  Co.,  and  for  their  account." 
If  this  finding  essentially  differs  from  the  others,  the  defend- 
ant is  entitled  to  the  benefit  which  it  may  give,  as  that  the 
most  favorable  to  the  defendant,  is  available  in  aid  of  its 
exceptions.  {Bonnell  v.  Griswold^  89  Jf.  T.  l22.)  But  all 
the  findings,  so  far  as  they  resonably  can  be  so  construed, 
must  be  reconciled.  {Green  v.  Boworthy  113  N.  Y.  462.) 
There  is  not  necessarily  any  conflict  between  those  findings. 
The  fact  that  the  bill  was  delivered  for  collection  to  the  Lon- 
don bankers,  as  agents  of  the  drawer,  is  not  inconsistent  witli 
the  other  facts  as  found,  that  within  the  agency  was  the 
employment  to  transmit  the  draft  to  the  defendant  for  col- 
lection, and  that  the  latter  received  it  from  Denekbu  &  Co. 
through  McCulloch  &  Co. 

These  views  lead  to  the  conclusion  thal^  upon  the  facts  as 
found,  the  levy  of  the  attachment  was  effectually  made,  and 
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that  none  of  the  exceptions  to  the  conclusions  of  law  which 
the  court  found  or  refused  to  find  were  well  taken.  The 
question  of  the  sufficiency  of  the  evidence  to  support  the 
principal  findings  before  mentioned,  was  raised  by  exception 
to  the  denial  of  the  motion  to  dismiss  the  complaint. 

The  motion  was  properly  denied.  There  was  some  evidence 
to  permit  the  finding  tliat  it  was  within  the  authority  of  McCul- 
loch  &  Co.  to  transmit  the  draft  for  the  drawer  to  the  defend- 
ant, and  that  it  was  sent  accordingly.  The  evidence  of  some 
of  the  members  of  the  firm  was  that  they  sent  the  draft  to  the 
defendant  for  collection  for  the  firm  of  Deneken  &  Co.,  which 
is  neither  affirmed  or  denied  by  the  evidence  of  Mr.  Deneken 
produced  at  the  trial.  And  the  fact  that  McCuUoch  &  Co. 
had  no  account  with  the  drawer  of  the  draft  is  consistent  with 
that  view  of  the  evidence.  The  question  of  the  weight  of  the 
evidence  is  not  here  for  consideration. 

If  these  views  are  correct,  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Jehiel  Hthes,  Appellant,  v.  William  Estey  et  al.,  as 
Executors,  Respondents. 

The  rule  that  where  a  p>ortion  of  land  conveyed  with  covenant  of  warranty 
was,  at  the  time  of  conveyance  a  public  highway,  and  used  as  such,  this 
is  not  a  breach  of  the  warranty,  rests  upon  the  presumption  arising  from 
the  opportunity  furnished  the  purchaser  by  the  apparent  existence  or 
use  of  the  highway  to  take  notice  of  it,  and  in  such  case  he  is  charged  with 
knowledge  and  is  to  be  presumed  to  have  purchased  with  reference 
thereto. 

The  rule  does  not  apply  where,  at  the  time  of  the  conveyance,  there  was 
no  indication,  or  notice,  actual  or  constructive,  of  the  existence  of  a 
highway  or  public  easement;  in  such  case  where  there  is  a  subsequent 
appropriation  for  a  highway  by  the  public  in  the  exercise  of  a  pre- 
existing right,  of  a  portion  of  the  land  conveyed,  this  is  a  breach  of 
the  covenant. 

Whitbeek  v.  Cook  (15  J.  R.  483);  ffuyck  v.  Andrews  (113  N.  Y.  83);  Putter- 
Mon  v.  Arthurs  (9  Watts,  152);  Wilson  v.  Cochran  (46  Penn.  St.  2'29) 
distinguished. 
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In  an  action  for  breach  of  a  covenant  for  quiet  enjoyment  in  a  deed  of 
land  situate  in  the  village  of  I.,  it  appeared  that  plaintiff  was  evicted 
from  a  portion  of  the  premises  by  the  village  under  a  claim  that  the 
same  had  been  dedicated  to  the  public  use  as  a  street.  Plaintiff's  evidence 
tended  to  show  that  he  purchased  without  any  notice  of  the  public  ease- 
ment and  that  there  was  no  indication  of  any  street  upon  the  premises. 
By  the  judgment,  in  the  action  by  the  village,  under  which  the  plaintiff 
was  evicted,  it  was  found  that  the  strip  of  land  in  question  had  been 
dedicated  by  a  former  owner  as  a  street,  and  that  it  "  was  thereupon 
accepted,  improved  and  maintained  as  a  public  street  by  said  village,  and 
had  been  used,  occupied  and  maintained  as  a  public  street  or  passage- 
way for  persons  and  teams  for  the  period  of  more  than  twenty-five  years 
last  past.'*  It  was  claimed  by  defendant  that  said  judgment  concluded 
plaintiff  from  questioning  the  fact  as  to  the  use  and  occupancy  of  the 
land  in  question  as  a  public  way.  Held,  untenable;  that  the  only  issue 
necessarily  involved  in  the  former  action  was  as  to  whether  there  was  in 
the  public  a  right  to  the  strip  of  land  as  and  for  a  street,  and  to  that 
extent  the  judgment  was  conclusive;  but  as  to  whether  the  land  was  used 
as  a  street,  or  open  or  visible  as  such,  were  not  questions  legitimately 
within  its  purview  or  essential  to  be  determined;  and  so  pUuntiff  was 
not  concluded. 

(Argued  October  25,  1889;  decided  November  26,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  15,  1887,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  an  order  nonsuiting 
plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

-fl  K  Ttbhetta  and  J,  H.  Jennings  for  appellant.  The  law  that 
the  existence  of  a  highway  across  premises  conveyed  by  deed, 
containing  the  usual  covenant  of  quiet  enjoyment,  is  not  such 
a  breach  of  the  covenant  as  to  allow  the  grantee  to  maintain  an 
action  therefor,  must  be  founded  upon  the  presumption  that  the- 
purchaser  had  either  actual  or  constructive  notice  of  the  exist- 
ence of  such  highway,  and  this,  like  all  presumptions,  may  be 
rebutted  or  overthrown  by  showing  the  absence  of  such  notice. 
{Patterson  v.  Arthurs^  9  Watts,  154 ;  Memmert  v.  2tcKeen^ 
112  Pa.  321 ;  Rea\.Minlcler,  5  Lans.  202;  HubhardY. iVbr- 
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tauj  10  Conn.  422 ;  Jarvis  v.  Butterick^  1  Mete.  480 ;  Harlow 
V.  Thoinaa,  15  Pick.  66;  2  Hilliard  on  Keal  Prop.  604.) 
A  judgment  is  not  rea  adjvdicata^  or  a  bar  to  anj  matters, 
except  such  as  are  expressly  adjudicated.  (  Woodgixte  v.  Fleets 
44  N.  Y.  1 ;  People  ex  reL  v.  Johnsony  38  id.  63 ;  Six>eet  v. 
TutOe,  14  id.  465 ;  Smith  v.  Weeks,  26  Barb.  463 ;  Bell  v.  Merri- 
field,  109  N.  Y.  203 ;  Bddm  v.  StaU,  103  id.  1,  8 ;  Palrrier 
V.  Hus%ey,  87  id.  303.)  The  defendants,  as  the  representatives 
of  Joseph  Esty,  the  grantor  of  Todd,  are  estopped  from  deny- 
ing that  this  corner  was  included  in  the  conveyance  from 
Esty  to  Todd,  and  are  also  estopped  from  denying  their  lia- 
bility upon  the  covenant  in  the  deed.  {Otie  v»  StiHy  8  Barb. 
102 ;  Rice  v.  Dewey,  44  id.  455 ;  Winegar  v.  Fowler^  82 
N.  Y.  315 ;  Woodruff  v.  Morris  Institute,  33  K  J.  L.  174 ; 
CorkhiU  V.  Landers,  44  Barb.  208.) 

2>.  CI  Bouton  for  respondents.  The  decision  of  the  Special 
Tenii  and  the  judgment  entered  thereon,  in  the  case  of  the 
village  of  Ithaca  against  the  plaintiff  and  appellant  herein, 
were  conclusive  upon  both  parties  to  this  action.  Both  are 
equally  estopped  from  controverting  the  matters  therein  and 
thereby  adjudicated.  {Tuska  v.  O'Brien,  68  N.  Y.  446 ; 
Bishop  on  Estoppel,  66,  07 ;  I^j>  v.  Bingham,  6  Johns.  158 ; 
Ermbury  v.  Conner,  3  N.  Y.  522;  Clemens  v.  Clemens,  37 
id.  74 ;  Harris  v.  Harris,  36  Barb.  88 ;  Chamberlain  v. 
PrebUe,  11  Allen,  370;  Barton  v.  Worthington,  10  Gray, 
496;  LitOeton  v.  Bichardson,  34  N.  H.  179;  Biiey  v. 
Seym^our,  1  Wend.  143;  Ihomm  v.  Hvhlell,  15  N.  Y.  405 ; 
CoMe  V.  Hayes,  14  id.  332 ;  Leamtt  v.  WoUott,  95  id.  212  ; 
Durikam  v.  Bower,  77  id.  76 ;  Collins  v.  Burnett,  46  id. 
490 ;  Bellinger  v.  Craigue,  31  Barb.  534.)  An  estoppel  of 
a  judgment  extends  not  only  to  what  it  affirms  or  denies, 
expressly,  but  to  so  much  of  the  pleadings  and  evidence  as 
must  necessarily  have  been  considered  by  the  court  in  proceed- 
ing to  judgment.  [LcynMard  v.  Clyde,  102  N.  Y.  59.)  To 
constitute  an  effectual  dedication  to  the  public,  there  must  be 
an  acceptance.     {RozeU  v.  Andrews,  103  N.  Y.  150;  Avery 
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V.  iT.  Y.  C.  R.  E.  Co.,  106  id.  142.)  This  acceptance  may 
be  evidenced  by  proof  of  a  formal,  official  act,  being  of  record ; 
or,  wanting  that,  the  acceptance  may  be  established  by  proof 
of  user  by  the  public.  The  latter  mode  of  substantiating 
a  claim  of  acceptance  is  ineffectual  unless  the  user  be 
clearly  and  definitely  established  by  competent  evidence; 
and  even  this  is  not  enough  unless  the  user  proved  is 
identical  in  purpose  with  that  of  the  dedicator.  {Holdane  v. 
Village  of  Cold  Spring,  21  N.  Y.  479 ;  Strong  v.  City  of 
Brooklyn,  68  id.  1  ;  iT.  i^.  S.  B.  Co.  v.  Bachman^  66  id.  261.) 
A  dedication  of  land  for  public  use  may  be  presumed  from 
use  alone«  without  any  positive  assent  on  the  part  of  the 
owner.  {Gould  v,  Olass,  19  Barb.  195 ;  People  v.  Lochfelm, 
102  N.  Y.  1 ;  Pomfrey  v.  Village  of  Saratoga  Springs,  104 
id.  459.)  The  estoppel  of  a  former  judgment  extends  to  every 
material  matter  within  the  issue  which  was  expressly  litigated 
and  determined,  and  also  to  those  matters  which,  although  not 
expressly  determined,  are  comprehended  and  involved  in  the 
thing  expressly  stated  and  decided,  whether  they  were  or 
were  not  actually  litigated  or  considered.  {Pray  v.  Hegeman, 
98  K  Y.  35S  ]  C.P.  cfe  M.  Co.  v.  Walker,  114  id.  7;  Aurora 
City  V.  West,  7  Wall.  82  ;  Herman  on  Estoppel,  §  290.)  In 
contemplation  of  law  the  parties  to  every  conveyance  of  land 
are  upon  the  premises,  and  have  a  personal  view  thereof. 
( Wendell  v.  People,  8  Wend.  190 ;  Schoonmaker  v.  Davis, 
44  Barb.  463 ;  Harsha  v.  Peed,  45  N".  Y.  415 ;  Whitheck  v. 
Cook,^h  Johns.  491;  Iluyck  v.  Andrews,  113  N.  Y.  81.) 
There  being  no  fraud  or  mistake  alleged,  the  deed  and  map 
alone  furnish  the  evidence  of  what  was  embraced  in  and 
passed  by  the  conveyance,  and  all  extraneous  evidence  is 
incompetent.  {Hathaway  v.  Power,  6  Hill,  453,  459 ; 
Tymason  v.  Bates,  14  Wend.  671;  Waugh  v.  Waugh,  28 
N.  Y.  94 ;  Lawrence  v.  Palmer,  71  id.  607 ;  Drew  v.  Swift, 
46  id.  208-209;  Cornell  v.  Todd,  2  Denio,  130;  Clark  y. 
Baird,  9  N.  Y.  183 ;  MoU  v.  Pichtmyer,  57  id.  49.)  There 
being  no  ambiguity  in  the  deed,  parol  evidence  could  not  be 
received,  even  if  it  were  credible,  of  what  the  grantor  intended 
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to  convey  any  more  than  of  any  otlier  extrinsic  fact.     {JHott 
V.  Palmer,  1  K  Y.  574 ;  li.  jR.  Co.  v.  TrimUe,  10  Wall  867.) 

Bradley,  J.  The  action  was  brought  for  an  aDeged  breach  of 
covenant  of  warranty,  commonly  known  as  covenant  for  quiet 
enjoyment,  in  a  deed  made  by  the  defendants'  testator  con- 
veying to  Byron  A.  Todd,  lot  1,  in  block  88,  in  the  village  of 
Ithaca,  and  which  the  latter  by  deed,  with  like  covenant, 
afterwards  conveyed  to  the  plaintiff.  The  alleged  breach  was 
the  eviction  of  the  plaintiff,  by  the  village  of  Ithaca,  from  a 
portion  of  the  lot  which  had,  before  such  conveyance  to  Todd, 
been  appropriated  as  a  part  of  a  public  street.  The  trial 
court  held  that  no  breach  resulted  from  such  appropriation 
and  eviction,  and  nonsuited  the  pUuntifi.  It  must  be  deemed 
the  settled  doctrine  in  this  state,  that  the  fact  that  part  of 
land  conveyed  with  covenant  of  warranty  was  at  the  time  of 
conveyance  a  higliway,  and  used  as  such,  is  not  a  breach  of  the 
covenant.  This  is  so  for  the  reason  that  the  grantee  must  be 
presumed  to  have  known  of  the  existence  of  the  public  ease- 
ment, and  purchased  upon  a  consideration  in  reference  to  the 
situation  in  that  respect.  (  Whitbeck  v.  Cook,  15  Johns.  483 ; 
Iluyck  V.  Andrews,  113  N.  Y.  85.)  And  such  is  the  rule  in 
Pennsylvania.  {PoMeraon  v.  Arthurs,  9  Watts.  152 ;  Wilson 
V.  Cochran,  46  Penn.  St.  229.) 

But  it  is  contended,  on  the  part  of  the  plaintiff,  that  such 
presumption  did  not  arise  in  this  instance,  because  there  was 
at  the  time  of  the  purchase  by  his  grantor,  or  by  him,  no 
indication  of  a  street  upon  the  lot ;  and  that  the  court  erred 
in  refusing  to  submit  to  the  jury  the  question  whether,  at  the 
time  of  the  purchase  of  Todd  from  Esty  the  strip  of  land 
in  question  was  actually  and  so  obstructed  as  to  preclude  the 
presumption  of  any  public  easement  there;  and  whether 
there  was  then,  or  at  the  time  of  the  plaintiff's  purchase,  any 
indication  of  a  public  street  there ;  also,  whether  the  plaintiff 
had  notice,  either  actual  or  constructive,  of  the  public  ease- 
ment ;  and  whether  the  land  in  question  was  embraced  in  the 
SicKELs  —Vol.  LXXI.     64 
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conveyance  of  Estj  to  Todd.  The  defendants'  testator  took 
title  by  deed  in  September,  1847,  and  conveyed  May  1,  1869, 
to  Tod,d,  who  made  the  conveyance  to  the  plaintifE  in 
August,  1876. 

The  conclusion  was  warranted  by  the  evidence  that  neither 
Todd  or  the  plaintiff  had  any  knowledge,  at  the  time  of  the 
purchases  by  them,  respectively,  of  the  existence  of  any  street 
or  of  the  right  in  the  public  to  one  upon  the  lot.  That  fact 
of  itself  is  probably  not  important  if  the  situation  was  such 
as  to  indicate  it.  This  lot  is  bounded  on  the  east  by  Tic^ 
street,  and  it  is  claimed,  and  there  is  some  evidence  tending 
to  prove,  that  the  north-east  comer  of  the  lot  extended  to,  or 
very  near  to,  Cascadilla  creek,  which  runs  north-westerly. 
The  complaint  is  that  the  plaintiff  was  evicted  from  twelve 
and  a  half  feet  in  width,  at  that  corner  next  to  the  creek. 
There  is  evidence  tending  to  prove  that,  in  1848,  Esty  caused 
three  oak  piles  to  be  driven  in  the  creek  at  this  comer ;  and 
that  he  then  claimed  to  own  the  lard  to  where  tlie  piles  were 
placed;  that  when  Todd  purchased  Esty  claimed  that  the 
northeast  comer  of  the  lot  went  into  the  creek ;  that  there 
was  then  no  indication  of  a  highway  or  street  there,  but  that 
the  fence  extended  to  within  two  feet  of  the  creek,  at  which 
point  was  located  the  fence  post,  and  that  the  post  and  the 
fence  there  had  the  appearance  of  having  been  standing  a 
long  time ;  that  the  situation  was  not  changed  any  at  the 
time  of  the  plaintiff's  purchase  except,  that  the  north  panel 
of  the  fence  had  been  taken  out  simply  to  enable  the  occupant 
of  the  lot  to  pass  from  Tioga  street  to  a  bam  erected  on  the 
back  end  of  the  lot ;  and  that  there  were  some  other  apparent 
obstructions,  further  down  the  creek,  to  the  use  of  its  bank 
as  a  public  street. 

In  1881,  the  village  of  Ithaca  commenced  an  action  against 
the  plaintiff  to  enjoin  him  from  maintaining,  as  he  persisted 
in  doing,  a  fence  at  the  north-east  comer  of  the  lot  extending 
near  to  the  creek,  and  that  action  resulted  in  a  judgment  per- 
petually restraining  him  from  maintaining  a  fence  nearer 
than  twelve  and  a  half  feet  from  the  creek,  which  space  was 
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determined  to  be  within  a  public  street,  extending  along  the 
soatherly  bank  of  the  creek  from  Tioga  street  on  the  east, 
down  the  creek  to  Sears  street.  And  from  the  record  in  that 
action  it  appears  that  a  strip  of  land  there  twelve  and  a  half 
feet  in  width,  had  been  dedicated  to  the  pubUc  use  as  a  street 
more  than  twenty  years  before  the  controversy  between  the 
parties  to  that  action  arose. 

Upon  this  state  of  facts  arises  the  question  whether  it  was 
properly  held,  as  matter  of  law,  that  the  conveyance  must,  in 
effect,  be  deemed  to  have  been  made  to  Todd  or  to  the  plaintiJl 
subject  to  the  public  easement,  although  the  conclusion  of  fact 
was  permitted  that  they  severally  purchased  without  any  notice 
of  it,  and  that  there  was  then  no  indication  of  any  street  on  the 
premises.  To  so  hold  is  going  further  than  did  the  court  in 
Whiibeck  v.  Cook.  There  it  was  properly  assumed  that  the 
highway  was  in  use,  as  such,  and  may  have  been  seen  by  the 
purchaser,  that  he  must  be  presumed  to  have  known  of  its 
existence,  and,  therefore,  purchased  in  reference  to  it  Such 
were  substantially  the  views  of  the  court  in  Wilson  v.  Cochran, 
And  in  Patterson  v.  Arthurs^  Mr.  Justice  Kennedy,  in  deliver- 
ing the  opinion  of  the  court,  said,  tliat  *''  it  is  fair  to  presume 
that  every  purchaser,  before  he  closes  his  contract  for  his  pur- 
chase of  land,  has  seen  it  and  made  himself  acquainted  with 
its  locality,  and  the  state  and  condition  of  it,  and  consequently 
if  there  be  a  public  road  or  highway  open  or  in  use  upon  it, 
he  must  be  taken  to  have  seen  it,  and  to  have  fixed  in  liis  own 
mind  the  price  that  he  was  willing  to  give  for  the  land  with 
reference  to  the  road."  In  the  later  case  in  that  State,  of 
People's  Savings  Bank  v.  Alexander  (3  Cent.  Rep.  388),  it 
was  held  that  the  fact  that  a  street  had  been  lawfully  laid  out 
and  not  opened,  was  such  a  defect  in  the  title  which  the 
vendor  had  undertaken  to  convey  as  to  relieve  the  purchaser 
from  the  obligation  to  perform  his  executory  contract  of 
purchase.  The  only  other  ease  in  our  state  referring  to  the 
subject,  to  which  our  attention  has  been  called,  is  Pea  v. 
Minkler  (5  Lans.  196),  where  it  was  held  that  the  existence  of 
a  private  way  on  the  premises,  conveyed  with  warranty,  con- 
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Btitnted  a  breach  of  the  covenant.  And  there  Mr.  Jnfitice 
MiLLEB,  after  citing  the  Whitbeck  case  and  assuming  that  it 
went  to  the  extent  of  holding  that  a  highway  in  existence  at 
the  time  of  the  sale,  and  for  a  long  time  previously,  is  not  a 
breach  of  a  covenant  of  warranty,  he  tliought  there  was  a 
broad  distinction  between  a  public  and  private  right  of  way, 
and  added :  "  While  the  latter  might  be  unknown  to  a  pur- 
chaser, the  former  running  through  a  farm,  would  be  seen 
when  purchased," 

So  far  as  relates  to  a  private  right  of  way,  this  is  supported 
by  Iluyck  v.  Andrews  {supra).  The  exemption  of  the  ease- 
ment of  the  public  in  a  highway,  from  the  operation  of  the 
covenant  of  warranty,  evidently  rests  upon  the  presumption 
arising  from  the  opportunity  furnished  to  the  purchaser  by 
its  apparent  existence  or  use,  to  take  notice  of  it,  and  when 
that  is  the  situation  the  purchaser  is  charged  with  knowledge 
of  it  But  when  no  such  opportunity  exists,  and  no  means 
of  notice  of  the  existence  of  the  right  to  a  public  easement 
is  open  to  observation  upon  the  premises,  there  is  no  well- 
founded  reason  to  support  the  proposition  that  the  subsequent 
appropriation  by  the  public,  in  the  exercise  of  such  pre-exist- 
ing right  of  a  portion  of  the  land  conveyed,  is  exempt  from 
the  operation  of  the  covenant  of  warranty.  In  such  case  it 
cannot  be  said  that  the  purchaser,  without  notice  of  the  exist- 
ing burden  upon  the  land,  has  taken  title  in  reference  to  it,  or 
that  he  gets  all  the  proprietary  right  in  the  premises  which 
he  is  permitted  to  assume  was  assured  to  him  by  the  covenant 
of  his  grantor. 

Tliat  is  within  it  which,  in  view  of  the  apparent  situation, 
the  deed  purports  to  convey.  {MoU  v.  Palmer^  1  N.  Y.  564.) 
It  would  not  include  the  public  easement  in  an  open,  visible 
highway  or  street. 

From  these  views  it  follows  that  the  trial  court  should  have 
submitted  to  the  jury  the  propositions  as  requested,  and  that 
the  direction  of  the  nonsuit  was  error,  unless  the  plaintiff  was 
concluded  upon  those  questions  by  the  judgment-record  in  the 
former  action.    It  there  appears  that  the  court  found  that, 
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more  than  twenty  yean)  prior  to  the  time  that  cause  of  action 
arose  against  the  defendant  therein  (plaintifi  here),  the  strip  of 
land  was  dedicated  by  the  owner  to  the  public  use  as  a  street  • 
that  it  ^'  was  thereupon  accepted,  improved  and  maintained  as 
a  public  street  by  said  village,  and  has  been  used,  occupied 
and  maintained  as  a  pubUc  street  or  passage-way  for  persons 
and  teams  for  the  period  of  more  than  twenty-five  years  last 
past."  The  judgment  entered  upon  the  decision,  perpetually 
enjoining  the  defendant  in  that  action  from  obstructing  the 
passage  by  the  public  over  that  strip  of  land,  was  conclusive 
upon  him  and  his  privies  as  to  the  matters  determined,  and  as 
to  all  matters  which  the  parties  may  have  legitimately  litigated 
and  had  determined  in  that  action.  (Jordan  v.  Van  EppB^ 
85  N.  Y.  427 ;  Pray  v.  Hegeman,  98  id.  351 ;  BeU  v.  Merrir 
fidd^  109  id.  203.)  But  a  judgment  is  rea  adjudicata  as  to 
those  matters  only,  which  are  within  the  subject-matter  of  the 
litigation  and  those  which,  as  incidental  to  or  essentially  con- 
nected with  it,  might  legitimately  have  been  litigated  in  the 
action. 

The  question,  and  the  only  issue  necessarily  involved  in  the 
former  action,  was  whether  there  was  in  the  public  the  right 
to  the  strip  of  land  as  and  for  a  street,  and  when  the  existence 
of  such  easement  was  determined,  the  purpose  of  the  action 
was  accomplished.  To  that  extent  the  adjudication  is  conclu- 
sive upon  the  plaintiff.  But  whether  the  place  was  used  as  a 
street,  or  open  or  visible  as  such  at  the  time  of  the  sale  by 
Esty  to  Todd,  was  not,  so  far  as  appears,  legitimately  within 
the  purview  of  that  action,  or  essentially  for  any  purpose 
involved  in  its  determination.  That  fact,  therefore,  was  not 
material  to  that  controversy,  and  for  that  season  the  plaintiff 
in  this  action  for  breach  of  covenant  is  not  concluded  by  any 
expressions  in  that  respect  in  the  findings  of  the  coull;  in  the 
former  action.  {People  ex  rd.  v.  Johnson^  38  N.  Y.  63 ;  Sweet 
v.  TutOey  14  id.  465 ;  Woodgate  v.  Fleet,  44  id.  1 ;  Stowell  v. 
ChainbeTlavn,  60  id.  272  ;  Bdden  v.  State,  103  id.  1 ;  Crmnr 
well  V.  County  of  Sao.,  94  XT.  S.  351.) 

In  the  view  taken,  this  action  and  its  purpose  may  be  con- 
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eifitent  with  tlie  existence  in  the  public  of  the  right  which 
the  village  of  Ithaca  in  the  former  action  songht  to  have 
determined.  It  does  not  appear  tliat  snch  right  was  depend- 
ent upon  continuous  user  by  the  public.  Nor  can  it  be 
assumed,  from  what  appears  by  the  record  before  us,  that 
such  user  was  essential  to  render  the  dedication  and  accept- 
ance effectual  to  support  the  public  easement. 

No  other  question  seems  to  require  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Follett,  Ch.  J.,  and  TTatqht,  J.,  not 
sitting. 

Judgment  reversed. 


Solomon  Soheu,  Bespondent,  v.  Hiram  Benedict  et  al., 
Appellants. 

A  common  carrier  of  goods,  in  order  to  relieve  himself  from  liabilitj,  must 
deliver  the  goods  at  the  place  designated  in  good  condition.  He  is  not 
justified  in  abandoning  the  goods  or  negligently  exposing  them  to  injury 
even  if  the  consignor  neglects  to  receipt  or  to  receive  them  after  notice 
of  their  arrival 

In  such  case,  in  order  to  rclieyo  himself  from  responsibility,  he  must  place 
the  goods  in  a  warehouse  for  and  on  account  of  the  consignee;  so  long 
as  he  has  the  custody  of  the  goods  a  duty  devolves  upon  him  to  take  can 
of  them  and  preserve  them  from  injury. 

Defendants,  who  were  common  carriers  of  freight  by  water,  received  from 
plaintiff  a  quantity  of  malt  in  good  order  to  transport  to  New  York 
city.  On  the  day  the  cargo  arrived  the  consignees  were  notified  and  the 
same  day  commenced  to  unload  it,  removing  a  portion;  the  malt  had  to 
be  bagged  and  carted  away.  The  men  stopped  work  at  the  usual  hour 
and  did  not  appear  again  to  continue  the  unloading  until  seven  days 
after,  during  which  time  a  Sunday,  a  holiday  and  one  or  two  rainy  days 
had  intervened,  when  it  was  found  the  malt  had  been  injured  by 
water  and  the  consignees  refused  to  receive  it.  By  the  bill  of  lading 
the  consignees  had  the  right  to  have  the  malt  inspected  as  it  was 
taken  from  the  boat  before  accepting.  Held,  that  the  question  as  to 
whether  the  consignees  proceeded  with  reasonable  diligence  was  a 
question  of  fact,  and  was  properly  submitted  to  the  jury;  that  only  such 
portions  of  the  malt  as  passed  inspection  were  accepted;  that  the  portion 
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not  removed  remained  in  the  custody  and  possession  of  defendants,  whose 
duty  it  was  to  exercise  ordinary  care  to  protect  it  from  injury;  and  the 
consignees  had  the  right  to  inspect  before  acceptance,  and  to  refuse  to 
accept  when  found  damaged;  and  that,  therefore,  under  the  circum- 
stances, a  refusal  of  the  court  to  ctiarge  that,  if  the  carriers  offered  to 
deliver  after  arrival,  and,  under  instructions,  proceeded  to  a  place  desig- 
nated by  the  consignees  for  unloading,  and  commenced  to  discharge  the 
cargo,  then  their  liability  as  common  carriers  ceased  after  a  reasonable 
time  had  elapsed  to  unload,  was  not  error;  nor  was  it  error  to  charge 
that  defendant  was  responsible  for  the  cargo  until  it  was  delivered  in 
some  form  or  other;  and,  until  it  was  removed,  either  by  plaintiff  or 
defendants,  the  latter  were  liable  for  its  proper  condition,  and  if  dam- 
aged by  rain  while  lying  in  New  York,  defendants  were  liable. 

(Argued  October  28, 1889;  decided  November  2ft,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  Buffalo,  entered  upon  an  order 
made  April  20,  18S6,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently 
stated  in  the  opinion. 

G.  W.  Bower  for  appellants.  The  defendants,  as  carriers, 
had  only  undertaken  to  safely  transport  the  cargo  to  its 
destination,  and  deliver,  or  offer  to  deliver  it  according  to 
directions,  and  give  a  reasonable  time  in  which  to  unload,  and 
when  this  had  all  been  done,  their  whole  duty  as  carriers  was 
discharged  and  they  were  no  longer  liable  as  such.  {Gibson 
V.  Culoery  17  Wend.  305,  311 ;  Sawthom  v.  Blt/j  28  N.  Y. 
78 ;  Msk  V.  Newton^  1  Denio,  45 ;  Fenner  v.  B.  cfe  S.  Z.  i?. 
R.  Co.,  44  N.  Y.  505 ;  Price  v.  Powdl,  3  id.  822 ;  Thomaa 
v.  B.dkP.  li.R.  Co.,  10  Mete.  472;  Gary  v.  C  i&  T.  R.  R. 
Co.,  29  Barb.  35,  46 ;  2  Kent's  Com.  604,  6')5 ;  Pickett  v. 
Dorman,  4  Vt.  21 ;  TwrbeU  v.  R.  E.  S.  Co.,  110  N.  Y.  170.) 
The  consignees  were  bound  to  use  the  same  care  and  diligence 
in  receiving  and  unloading  as  the  defendants  were  in  deliver- 
ing. Having  pennitted  bulk  to  be  broken,  and  received  part 
of  the  cargo,  they  must  continue  to  receive,  until  it  was  all 
discharged,  and  cannot,  for  their  own  convenience,  wait  seven 
days  before  again  commencing,  thereby  increasing  the  risk 
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to  the  defendants,  and  bo  retain  the  stringent  liability  of  tlie 
carrier  at  their  option.  {Hodges  v.  H,  B,  R.  R.  Co.^  49  N.  Y. 
223,226;  110  id.  170.) 

James  M,  Humphrey  for  respondent. 

Haight,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  a  cargo  of  malt 
becoming  damp  and  wet.  The  defendants  were  common 
carriers  of  freight  upon  the  Erie  canal  and  Hudson  river,  and 
as  such  owned  and  ran  the  canal  boat  "  TV.  W.  Beebe."  On 
the  16th  day  of  June,  1882,  they  received  from  the  plaintiff 
thirteen  thousand  bushels  of  Canada  barley  malt,  in  good 
order,  to  be  transported  to  the  city  of  New  York.  There- 
after, and  on  the  twenty-ninth  day  of  June,  the  cargo  arrived 
and  notice  was  given  to  the  consignees  of  such  arrival,  who 
immediately  and  on  the  same  day  commenced  to  unload  the 
same,  taking  out  twenty-four  hundred  bushels  At  the  usual 
hour  the  men  stopped  work  and  did  not  appear  agaan  to  con- 
tinue the  unloading  of  the  cargo  until  the  sixth  day  of  July, 
being  the  seventh  day  after  breaking  bulk.  It  was  then 
found  that  the  malt  had  been  injured  by  water  and  the 
consignees  refused  to  receive  it. 

The  bill  of  lading  provided  that  the  consignees  should  have 
five  week  days,  regardless  of  weather,  in  which  to  discharge 
the  cargo  without  liability  for  demurrage.  In  discharging 
the  cargo  the  malt  had  to  be  shoveled  into  bags  and  taken 
and  carted  away. 

Upon  the  trial  questions  arose  as  to  whether  the  grain  was 
received  in  good  order  and  as  to  whether  it  was  damaged  upon 
the  voyage  or  after  it  arrived  in  New  York,  all  of  which  we 
must  regard  as  settled  by  the  verdict  of  tlie  jury. 

In  submitting  the  case  the  court  was  requested  by  the 
defendant  to  charge  that  "  If  the  jury  should  find  that  the 
carriers  offered  to  deliver  the  cargo  after  its  arrival  in  New 
York  and  receiving  instructions  as  to  its  disposal,  proceeded 
in  pursuance  thereof  to  a  place  designated,  and  commenced  to 
discharge  the  cargo,  then  the  mere  iiability  as  common  carrier 
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ceased  after  a  reaeonable  time  bad  elapsed  to  unload."  This 
request  was  refused  under  the  circumstances  of  the  case  and 
an  exception  was  taken.  The  court  had  instructed  the  jury 
that  the  consignees  were  entitled  to  a  reasonable  time  in  which 
to  discharge  the  cargo,  and  that  the  jury  were  the  judges  as  to 
what  was  a  reasonable  time,  which  must  be  determined  under 
.  all  of  the  circumstances  of  the  case ;  that  the  defendants  were 
responsible  for  the  cargo  until  it  was  delivered  in  some  form  or 
another ;  that  the  mere  putting  of  it  at  the  disposal  of  the 
plaintiffs  agent  to  take  out  the  cargo  did  not  relieve  the 
defendants  of  their  responsibility  to  take  care  of  it  while  it 
lay  in  the  harbor  of  New  York,  and  was  not  yet  taken  out  of 
the  boat,  and  until  it  was  removed  either  by  the  plaintiff  or 
defendants  they  were  liable  for  the  proper  condition  of  the 
cargo ;  and  that  if  it  was  damaged  by  rain  whilst  lying  in  New 
York  the  defendants  were  liable.  Exceptions  were  taken  to 
these  charges,  and  also  to  the  refusal  of  the  court  to  charge 
that  "  after  bulk  had  been  broken  and  part  of  it  removed,  and 
after  a  reasonable  time  had  then  *  elapsed  to  unload  or  remove 
the  remainder  of  the  cargo,  the  liability  of  the  carrier  as  such 
ceased."  It  does  not  appear  to  us  that  these  charges,  when 
read  and  considered  together,  present  any  ground  for  error 
which  calls  for  a  reversal  of  the  judgment. 

The  rule,  doubtless,  is  that  the  common  carrier  of  freight  by 
boat  must,  in  order  to  relieve  himself  from  liability,  deliver  the 
goods  at  the  place  designated  in  good  condition.  Undoubtedly 
there  may  be  a  constructive  delivery  which  would  terminate 
his  responsibility  as  a  carrier,  but  it  must  be  such  as  would  iii 
law  be  recognized  as  a  delivery.  If  the  consignee  neglect  to 
accept  or  to  receive  the  goods,  the.  carrier  is  not  thereby 
justified  in  abandoning  them  or  in  negligently  exposing  them 
to  injury.  If  they  are  not  accepted  and  received  when  notice 
is  given  of  their  arrival,  he  may  relieve  himself  from  responsi- 
bility by  placing  the  goods  in  a  warehouse  for  and  on  account 
of  the  consignee,  but  so  long  as  he  has  the  custody  a  duty 
devolves  upon  him  to  take  care  of  the  property  and  preserve 
SicKELs— YoL.  LXXL    65 
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it  from  injury.  {Tarlell  v.  Itat/cU  Ecchange  Skipping  Co^ 
110  K  Y.  170-182;  Haihom  v.  Ely^  28  id.  78;  Fish  v. 
Newtofhy  1  Denio,  45 ;  Price  v.  PaweUy  8  N.  Y.  322 ;  Fenner 
V.  Buffalo  and  State  Line  Hailroad  Company,  44  id.  605.) 

As  to  whether  or  not  tlie  consignees  proceeded  with  reason- 
able diligence  to  unload  the  cargo  was,  as  the  trial  court  stated, 
a  question,  under  the  circumstances  of  the  case,  for  the  jury, 
In  order  to  remove  the  malt  from  the  boat  it  had  to  be  bagged 
and  carted  away.  Whether  this  could  be  done  with  safety, 
in  a  rainy  day,  was  a  question  of  fact.  It  appears  that  Sunday 
and  one  holiday  had  intervened,  and  that  one  or  two  days  had 
been  rainy,  eo  that  we  think  a  finding  that  the  consignees  had 
not  unreasonably  delayed  the  unloading  of  the  boat  is  justified 
by  the  evidence.  On  the  sixth  day  of  July,  as  we  have  seen, 
the  cargo  was  found  so  damp  as  to  cause  it  to  be  rejected  by 
the  inspector  of  the  parties.  The  consignees  had  the  right  to 
have  the  malt  inspected  as  it  was  taken  from  the  boat  before 
accepting  it.  The  entire  cargo  could  not  well  be  inspected  at 
the  same  time,  for  that  which  was  on  top  may  have  been  dry 
and  in  good  order,  whilst  that  in  the  bottom  of  the  boat  might 
have  been  wet  and  spoiled.  The  inspector  stood  by  and 
examined  it  as  it  was  taken  from  the  boat,  and  it  was  only  such 
as  passed  his  inspection  that  was  accepted  by  the  consignees. 
That  which  remained  in  the  boat  at  the  close  of  work  on  the 
twenty-ninth  day  of  June  remained  in  the  custody  and  posses- 
sion of  the  defendants,  whose  duty  it  was  to  exercise  ordinary 
caro  to  preserve  and  protect  it  from  injury  and  to  allow  the 
Consignees  a  reasonable  time  within  which  to  inspect  it  and 
take  it  away,  and  in  case  they  neglected  to  receive  or  take  it 
within  such  time,  then  it  was  the  duty  of  the  defendants  to 
.discharge  it  in  store  or  warehouse  where  it  would  still  be 
protected  from  the  elements. 

It  consequently  appears  to  us  that  the  defendants  have  no 
ground  of  complaint  as  to  the  charges  made,  and  that  the 
judgment  should  be  affirmed,  with  costs. 

All  concur. 

.Judgment  affirmed. 
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Horatio  M.  Dott,   Appellant,  v.  Lemon   Thomson, 
B^pondeiit 

Where,  in  an  action  upon  a  contract,  both  parties  allege  in  their  pleadings 
that  important  provisions  of  the  contract  are  not  embraced  in  a  written 
agreement  executed  by  them,  it  is  competent  for  either  to  establish  the 
omitted  provisions  by  oral  evidence. 

Doiy  V.  Thampton  (89  Hun,  244)  reversed. 

(Argued  October  29, 1889;  decided  November  26, 1889.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  17,  1885,  which  reversed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee,  and  granted 
a  new  trial. 

In  June,  1882,  the  plaintiff  was  the  owner  and  master  of 
tha  canal  boat  '^  Thomas  Shallow,"  and  in  that  month  the 
defendant  shipped  thereon  a  cargo  of  sawdust,  under  a  writ- 
ten instrument,  called  a  bill  of  lading,  of  which  the  following 
is  a  copy : 

"  Thompson's  Mill,  ) 

Saratoga  Dam,  N.  Y.,  June  9, 1882.  f 

"  Shipped  by  Lemon  Thomson  on  board  of  canal  boat 
Thos.  Shallow,  Captain  H.  Doty,  the  following  property  in 
good  order,  to  be  delivered  in  like  good  order  as  consigned  in 
the  margin. 

"  For  Knickerbocker  Ice  Co. 

"CHAS.  H.  VAN  ZANDT,^j^^^. 

"  80  121-128  cds.  sawdust. 
"  To  be  reshipped. 

"  Pay  captain  freight  on  safe  delivery,  one  dollar  12J  cents 
per  ton,  less  forty-eight  and  ^f^  dollars  advanced  captain. 

"  LEMON  THOMSON. 
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On  its  way  to  Albany  the  boat  passed  the  "Waterf  ord  weigh- 
loek,  where  it  was  weighed  and  the  following  certificate  given 
to  the  plaintiff : 

"  Wateefokd  Weigh  Look,  June  10,  1882. 

"  Weight  of  Boat  cmd  Cargo. 
"Boat,  Thomas  Shallow,  of  Whitehall. 

"  Boat  and  cargo,  weight,  lbs 256,000 

"Empty  boat ' 71,000 

"  Cargo, sawdust 186,000 

"T.  VAN  DEK  KAR, 

«  Weigh  Master:' 

On  the  twelfth  of  June  the  boat  reached  Albany,  and  the 
plaintiflE  reported  its  arrival  to  Van  Zandt,  who  directed  the 
plaintiff  to  take  the  boat  to  Castleton,  about  eight  miles  below 
Albany,  on  the  river,  and  there  discharge  its  cargo.  At  this 
time  a  controversy  arose  between  the  plaintiff  and  Van  Zandt^ 
as  to  which  was  to  pay  the  expenses  of  towing  the  boat  to 
and  from  CasUeton  and  the  expense  of  discharging  its  cargo ; 
each  claiming  that  the  other  was  bound  to  pay  those  charges. 
After  some  correspondence  between\Van  Zandt  and  the 
defendant,  Van  Zandt,  on  the  fifteenth  of  June,  delivered  to 
the  plaintiff  another  so-called  bill  of  lading,  of  which  the 
following  is  a  copy : 

"Albany,  June  15, 1882. 

"  Shipped  in  good  order,  by  Douglas  L.  White  &  Co.,  on 
board  boat  Thomas  Shallow,  the  following  described  property, 
to  be  delivered  in  like  good  order,  as  consigned  in  the 
margin.  Consignee  for  Wm.  H.  Phibbs,  Esq.,  ice  dealer, 
Castleton,  N  T. 

"Description — 80,  121-128  cds.  of  sawdust,  pay  captain 
freight  on  safe  delivery,  one  dollar  12J  cents  per  ton,  less 
forty  eight  and  -f^  dollars,  advanced  captain. 

"DOUGLAS  L.  WHITE  &  CO. 
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Ou  the  fifteenth  of  June  the  boat  was  towed  to  Castleton, 
and  on  the  same  day  the  consignee  was  notified  of  its  arrival, 
but  he  failed  to  discharge  the  cargo  until  June  twenty-first. 
This    action    was    brought    to    recover    freight 
on  92^  tons  of  sawdust  at  $1.12^  per  ton, 

equals $104  06 

$48.50  advanced 48  50 


$55  56 

Damages  for  four  days  detention  at  Albany 40  00 

Damages  for  four  days  detention  at  Castleton —  40  00 

Towing  from  Albany  to  Castleton  and  return. .   .  8  00 

$143  56 


The  defendant  denied  his  liability  for  any  of  the  sums 
mentioned,  and  alleged  that  the  plaintiff  was  indebted  to  him 
in  $34.40,  the  expense  of  taking  the  cargo  out  of  the  boat. 

The  referee  found  that  the  defendant  was  indebted 

to  the  plaintiff  for  freight $55  56 

Damages  for  four  days  detention  at  Castleton ....  40  00 

$95  56 


The  referee  also  found  that  by  the  contract  the  plaintiff 
was  required  to  shovel  the  sawdust  into  baskets,  so  that  it 
could  be  elevated  from  the  boat,  but  that  he  failed  to  do  this 
and  that  the  consignee  necessarily  expended  in  doing  this 
work  $10.50,  which  sum  he  deducted  from  $95.56  and 
ordered  judgment  for  $85.06,  with  interest  from  December 
9,  1882. 

Further  facts  appear  in  the  opinion. 

J.  A,  Hylamd  for  appellant.  Parol  evidence  of  a  verbal 
agreement  is  competent,  although  contracts  or  other  instru- 
ments in  writing  have  been  executed  in  pursuance  of  such 
agreement  and  by  way  of  partial  performance  thereof. 
{Barker  v.  Bradley^  42  N.  Y.  316.)  Where  in  part  perform- 
ance of  an  entire  parol  contract  a  part  only  is  reduced  to 


518  Doty  v.  Thomsow.  [Nov^ 

Opinion  of  the  Court,  per  FoXiLBTT,  Ch.  J. 

writings  parol  evidence  of  the  contract  is  competent.  {Hope 
V.  Balen,  58  K  T.  380 ;  Boatwick  v.  B.  ib  0.  JS.  JS.  Co.,  45 
id.  712;  Ouillaume  v.  0/  T.  Co.,  100  id.  491,  498;  Swift  v. 
P.  M.  8.  S.  Co.j  21  Week.  Dig.  400 ;  Ckapin  v.  Dobson,  78 
N.  Y.  74 ;  Gage  v.  Jaogueih,  1  Lana.  207.) 

L  Law8(m  for  respondent.  A  writing  expressing  reciprocal 
obligations,  when  signed  by  one  of  the  parties  and  delivered 
to  and  acted  upon  by  the  other,  is  binding  upon  both  accord- 
ing to  its  terms.  {Fitzhugh  v.  Winan^  9  N.  Y.  566 ;  Oreery 
V.  EoUy,  14  Wend.  30 ;  NUea  v.  CvJ/oer,  8  Barb.  205 ;  WhUe 
V.  Van  Ki/rh^  25  id.  16 ;  Putnam  v.  Freeman^  71  id.  590 ; 
long  V.  iT.  T.  C.  R.  i?.  Co.,  50  N.  Y.  76;  Hinckley  v. 
N.  r.  C  R.  R.  Co.,  56  id.  429  ;  Belger  v.  Dinsmore,  51  id.  166 ; 
Younger  v.  W.  U.  T.  Co.,  65  id.  163 ;  A,  D.  Co.  v.  LeaviU, 
54  id.  85 ;  Bdmont  v.  Comcm,  22  id.  439 ;  Spaidiatg  v. 
HaOenbeck,  35  id.  207;  MUton  v.  H.  R.  S.  Co.,  4  Lans.  76; 
Justice  V.  Zangs,  42  N.  Y.  498  ;  The  Princeton,  3  Blatchf . 
54.)  Such  contracts  cannot  be  contradicted,  added  to,  or 
varied  by  parol  evidence,  although  signed  onlv  by  one  party, 
if  accepted  and  acted  upon  by  the  other.  {FUzhugh  v.  Winan, 
9  N.  Y.  559;  Zong  v.  iT.  Y.  C.  R.  R.  Co.,  50  id.  76;  Creery 
y.  Holly,  14  Wend.  25;  White  v.  AahUm,  51  N.  Y.  280; 
Nilee  v.  Culver,  8  Barb.  205 ;  Hinckley  v.  N.  Y.  C  R.  R. 
Co.,  56  N.  Y.  429 ;  WhiU  v.  Van  K%rk,  25  Barb.  16 ;  MiUm 
V.  H  R.  a.  Co.,  4  Lans.  76 ;  Cdllendar  v.  Dinemore,  55 
N.  Y.  200;  Alston  v.  The  M.  M.  Ins.  Co.,  4  Hill,  329.) 
Even  the  obligations  implied  by  law  from  the  terms  of  such 
an  instrument  cannot  be  contradicted,  varied  or  added  to  by 
parol  evidence.  {La  Farge  v.  Rickert,  5  Wend.  187 ;  Creery 
V.  HoUy,  14  id.  30,  31 ;  Thompsons.  Ketcham,  8  Johns.  190; 
Tluyrp  V.  Ross,  4  Abb.  Ct.  of  App.  Dec.  416.) 

FoLLETi,  Ch.  J.  For  the  purpose  of  establishing  a  right  to 
recover  the  $80  claimed  as  damages  for  detention  and  the  $8 
paid  for  towing,  the  plaintiff  was  permitted  to  testify  that 
the  so-called  bills  of  lading  did  not  embrace  the  entire  con- 
tract under  which  the  cargo  was  shipped,  and  that  it  was  only 
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agreed  that  the  cargo  was  to  be  unloaded  alongside,  and  in 
ease  tlie  boat  was  sent  below  Albany  the  defendant  was  to 
pay  for  towing  it  from  Albany  to  its  destination  and  return. 
The  defendant  objected  to  this  evidence  upon  the  ground 
that  the  bills  of  lading  were  the  best  and  only  evidence  of 
the  contract,  and  that  testimony  was  inadmissible  to  vary  the 
contract  expressed  in  them. 

The  defendant,  in  his  answer,  alleged :  "  That  said  cargo 
was,  by  the  agreement  made  for  the  shipment  thereof,  to  be 
transferred  from  the  place  of  shipment  to  Albany,  and  from 
thence  to  any  place  between  Albany  and  Poughkeepsie  to 
which  the  same  might  be  directed  to  be  transported  by  said 
Charles  H.  Yan  Zandt,  Agt.,  upon  said  canal  boat  ^  Thos. 
Shallow,'  without  being  removed  or  transferred  therefrom, 
such  transportation  to  be  completed,  and  delivery  of  said  cargo 
to  be  made  at  the  place  of  final  destination,  at  the  rate  of 
one  dollar  12^  cents  per  cord."     *     *     * 

"  That  by  said  agreement  the  freight  upon  said  cargo  was 
to  be  at  and  after  the  rate  of  one  dollar  twelve  and  one-half 
cents  per  cord,  delivered  at  the  place  to  which  said  Charles  H, 
Yan  Zandt,  Agt,  might  direct  the  same  to  be  transported,  as 
aforesaid,  and  that  if  the  bill  of  lading  or  agreement  for  the 
transportation  of  said  cargo  stated  that  the  same  was  to  be 
transported  for  one  dollar  twelve  and  one-half  cents  per  ton, 
such  statement  was  inserted  therein  by  mistake,  and  con- 
trary to  the  agreement  and  understanding  of  the  plaintiff  and 
defendant  with  reference  thereto."     *     *     * 

"  That  by  the  contract  for  the  transportation  of  said  cargo  it 
was  agreed  by  the  plaintiff  that  he  would,  in  the  discharging 
of  said  cargo,  do  so  much  of  the  labor  necessary  therefor  as 
should  consist  in  filling  the  baskets  or  other  vessels  by  means 
of  which  said  cargo  should  be  discharged  and  removed,  and  that 
the  plaintiff  failed  and  refused  so  to  do,  and  the  defendant 
i  was  compelled  to,  and  did,  procure  such  labor  to  be  done, 

which  labor  was  worth  the  sum  of  $34.40." 

Both  parties  having  alleged  iii  their  pleadings  that  import- 
ant provisions  of  their  contract  were  not  embraced  in  the 
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bills  of  lading,  it  was  competent  for  either  to  establish  the 
omitted  provisions  by  oral  evidence. 

The  weigh-master's  certificate  was  received  as  evidence  of 
the  weight  of  the  cargo  over  the  defendant's  objection  "  as 
incompetent."  The  weight  was  a  relevant  fact.  Conceding 
that  the  weight  could  not  be  proved  by  the  certificate,  and 
that  the  objection  clearly  related  to  the  mode  of  proving  instead 
of  the  right  of  proving  the  weight,  the  ruling  was  not  one  for 
which  the  judgment,  entered  on  the  report  of  the  referee, 
should  ha  ve  been  reversed.  No  issue  was  made  over  the  weight 
of  the  cargo.  The  record  shows  that  the  plaintiff  gave  oral 
evidence  that  a  cord  of  sawdust  weighs  one  and  one-eighth  of 
a  ton,  which  makes  the  weight  of  the  cargo  ninety-two  and  one- 
half  tons,  which  evidence  was  not  disputed. 

Two  other  exceptions  are  referred  to  in  the  respondent's 
brief  as  sufficient  to  sustain  the  reversal,  but  we  do  not 
think  so. 

The  judgment  of  the  Greneral  Term  should  be  reversed, 
and  the  judgment,  entered  on  the  reportof  tlie  referee  affirmed, 
with  costs. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  reversed. 


rie  6801    John  W.  Lovell  Company,  Appellant,  v,  Henry  O.  Houghton 
*^  '®'  et  al.,  Respondents. 

Where  an  author  or  publisher,  who  has  obt4uned  a  copyright,  thereafter 
publishes  a  statement  that  the  same  book  published  by  another  is  unauthor- 
ized and  infringes  his  copyright,  the  communication  is  privileged  and 
its  character  as  such  cannot  be  taken  away  by  proof  that  the  book  was 
not  the  subject  of  copyright;  it  must  also  be  proved  that  he  had  knowl- 
edge of  the  invalidity  of  his  copyright,  and  so  that  he  acted  in  bad  faith. 

Before  the  expiration  of  the  copyrights  upon  certain  books  which  had 
been  published  by  defendants,  the  author  obtained  a  copyright  for 
a  revised  edition,  which  defendants  also  published.  Plaintiff  after 
the  expiration  of  the  original  copyrights  published  an  edition  of  said 
works,  which  contained  a  great  number  of  alterations  made  by  the 
author  and  which  could  be  found  only  in  the  revised  edition.  There, 
upon  defendants  published  an  article  cautioning  the  public  from  pur- 
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chasing  plaintiff's  book,  characterizing  it  as  "a  direct  infringement  of 
copyright  and  a  violation  "  of  their  rights.  In  an  action  for  libel,  ?ield, 
that,  in  the  absence  of  proof  that  defendants  knew  that  their  revised 
edition  was  not  the  subject  of  copyright,  or  that  they  had  any  other 
motive  than  protecting  their  supposed  interests,  the  publication  was 
privileged  and  plaintiff  was  properly  nonsuited. 
Reported  below,  22  J.  &  S.  60. 

(Argued  October  17,  1889;  decided  November  26,  1889.)' 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
at  the  December  Term,  1886,  which  afflnned  a  judgment  in 
favor  of  defendants,  entered  upon  a  verdict  directed  by  the 
court. 

This  action  was  brought  to  recover  damages  for  certain 
written  and  oral  statements,  made  by  the  defendants  concern- 
plaintiffs  editions  of  two  of  the  poet  Longfellow's  prose 
works, "  Hyperion  "  and  "  Outre-Mer." 

The  plaintiff  claimed  the  statements  to  have  been  false,  that 
they  were  maliciously  made,  and  resulted  in  great  damage  to 
its  business.  These  books  were  published  by  the  plaintiff  in 
the  year  1882.  The  early  edition  of  "  Hyperion "  was  pub- 
lished in  1839,  and  of  "  Outre  Mer  "  1835.  It  appeared,  there- 
fore, that  the  limft  of  time  for  the  terms  of  the  copyrights  had 
expired.  Such  limit,  together  with  the  renewal  permitted, 
being  forty-two  years.  But  in  1869  Mr.  Longfellow  obtained 
a  copyright  for  a  revised  edition  of  such  works ;  the  president 
of  the  plaintiff,  being  unable  to  purchase  a  copy  of  the  early 
edition  of  "  Hyperion,"  sent  liis  brother  to  the  library  of 
Harvard  University,  with  instructions  to  carefully  compare  a 
copy  of  the  later  edition  with  a  copy  of  the  first  edition, 
which  was  there  preserved,  and  to  make  the  former,  by  alter- 
ations, an  exact  copy  of  the  latter.  He  did  not  succeed  in 
making  it  an  exact  copy,  for  the  book,  when  published,  con- 
tained one  hundred  and  eighty-three  variations,  made  by 
Mr.  Longfellow,  and  constituting  a  part  of  the  ground  of  his 
claim  for  copyright.  "  Outre-Mer  "  also  contained  variations 
from  the  original  editions,  which  were  in  defendants'  editions. 
SicKBLs  —Vol.  LXXI.    66 
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The  defendants  had  been,  with  their  predecessors,  for  a  long 
time  the  publishers  of  the  works  of  Mr.  Longfellow,  under 
contract  with  him,  with  respect  to  the  same,  and  the  copy- 
rights thereof,  and  were  then  publishing  editions  of 
"Hyperion"  and  " Outre-Mer "  revised  by  Mr.  Longfellow, 
for  which  the  copyright  had  been  obtained  in  the  year  1869. 
Immediately  after  the  publication  of  plaintifPs  edition  ot 
"  Hyperion  "  it  was  brought  to  the  attention  of  the  defend- 
ants. An  examination  at  once  disclosed  that  plaintifPs 
edition  was  not  an  exact  copy  of  the  first  edition,  but  con- 
tained alterations  and  variations  which  could  only  be  found 
in  Mr.  Longfellow's  revised  edition  of  1869.  Thereupon 
the  defendants  published  a  caution  to  the  trade  and  public 
against  buying  plaintiff's  book,  characterizing  it  as  "a  direct 
infringement  of  copyright,  and  a  violation  of  the  rights  of 
Mr.  Longfellow's  heirs,  and  his  publishers."  The  court 
directed  a  verdict  for  the  defendant. 

Other  facts  sufficiently  appear  in  the  opinion. 

Boger  Foster  for  appellant.  State  courts  had,  when  this 
suit  was  brought,  concurrent  jurisdiction  with  federal  courts 
over  eases  "  arising  under  the  Constitution  and  laws  of  the 
United  States."  (Judiciary  Act  of  1875  ;  18  St.  at  Large,  470 ; 
1  Supp.  U.  S.  R.  S.  173 ;  United  States  v.  Jones,  109  U.  S. 
513;  U.  S.  R.  S.  §  629;  Dudley  v.  Mayhew,  3  K  Y.  9; 
Hovey  v.  R.  T,  P.  Co,,  57  id.  1 19 ;  King  v.  CameU,  106  U.  S. 
895,  396-399 ;  Hyde  v.  Ruble,  104  id.  407.)  But  the  case 
at  bar  does  not  arise  under  or  out  of  the  copyright  laws  of  the 
United  States.  {Snow  y,  Judson,  38  Barb.  210;  Havey  x. 
R.  T.  P.  Co.,  57  N.  Y.  119,  126 ;  Albright  v.  Teas,  106  U.  S. 
613;  Uartell  v.  TUghman,  99  id.  547;  Patterson  v.  Kenr 
tucky,  97  id.  501 ;  C.  S.  S.  Co,  v.  Clark,  100  N".  Y.  365 ; 
ff.  S.  M.  Co.  V.  Reinoehl,  102  id.  167.)  The  incorporation 
of  the  plaintiff  does  not  impair  its  right  to  sue.  {M.  0.  Co.  v. 
Hawkins,  4  H.  &  N.  146 ;  Ma/nure  Co.  v.  L.  C.  Af.  Co.,  L.  R., 
9  Ex.  218 ;  T.  C  F.  Co.  v.  Massam,  L.  R.,  74  Ch.  Div.  763 ; 
S.  and  L.  Bank  v.  Thompson,  18  Abb.  Pr.  413.)    This  is  not  an 
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action  of  Blander  of  title,  as  is  claimed  by  the  defendant. 
(Pollock  on  Torts,  261 ;  T.  C.  F.  Co.  v.  Massam,  L.  R,  14 
Ch.  Div.  763 ;  W.  C.  M.  Co.  v.  Z.  G.  M.  Co.,  L.  E.,  9  Ex.  218 ; 
Ingram  v.  Zawson,  6  Bing.  K  0. 212 ;  Edrt  v.  Wall,  2  C.  P.  D. 
146 ;  Warthinffton  v.  HottgJUm,  109  Mass.  481 ;  Steketee  v. 
Einne,  48  Mich.  322 ;  Whittemore  v.  Weiss,  33  id.  348 ;  liua- 
hell  V.  Webster,  23  W.  E.  59 ;  Tabart  v.  Tipper,  1  Camp.  350.) 
The  changes  from  the  first  edition  copied  by  the  plaintiff  were 
not  the  subject  of  copyright.  (Copinger  on  Copyright  [2d  ed.] 
102 ;  Black  v.  Murray,  3  Ser.  383 ;  Hedderwick  v.  Griffin, 
2  id.  383 ;  Drone  on  Copyright,  147,  212,  213 ;  3  Scotch  Session 
Cas.  [2d  series]  383;  Black  v.  Murray,  9  id.  [3d  series]  341 ; 
Dicks  Y.  Brooks,  L.  E.,  15  Ch.  Div.  22,  36 ;  Myers  v.  CaUa- 
ghan,  20  Fed.  Eep.  441,442;  128  U.  S.  617;  ScrOmerv. 
Stoddard,  19  Am.  L.  Eeg.  [N.  S.]  433.)  There  was  sufficient 
evidence  of  malice  to  entitle  the  plaintiff  to  go  to  the  jury. 
{Samuels  v.  E.  M.  Assn.,  9  Hun,  288,  294 ;  75  K  T.  604 ; 
ffalsey  v.  Brotherhood,  L.  R,  19  Ch.  Div.  386,  389,390; 
Carpenter  v.  Bailey,  53  N.  H.  690 ;  GoU  v.  Pulsifer,  122 
Mass.  235 ;  GaseU  v.  Gilbert,  6  Gray,  94,  98 ;  Zake  v. 
Bradstreet  Co.,  22  Fed.  Eep.  771-774 ;  Broughton  v.  Jackson, 
18  Q.  B.  378,  385 ;  Em^k  v.  Eane^  34  Fed.  Eep.  46 ;  Collins 
V.  Whitehead,  Id.  121 ;  Atkins  v.  Perrin,  3  F.  &  F.  179 ; 
Hart  V.  Watt,  L.  E.,  2  C.  P.  Div.  146;  T.  C.  F.  Co.  v. 
Massam,  L.  R,  14  Ch.  Div.  763 ;  Saa^  v.  Esterbrook,  3  C. 
P.  Div.  339 ;  GrinneU  v.  SUwart,  20  How.  Pr.  478 ;  32  Barb. 
544;  12  Abb.  Pr.  220;  Cooley  on  Torts,  183;  Foshay  v. 
Ferguson,  2  Denio,  617 ;  Ddagal  v.  ffighley,  3  Bing.  950 ; 
SeiheH  v.  Price,  5  W.  &  S.  438 ;  Stewart  v.  Sonnebom,  98 
U.  S.  187, 195  ;  Thtmuis  v.  RusseU,  9  Exch.  764,  765 ;  Butler 
V.  Livingston,  15  6a.  565,  567-568 ;  McKown  v.  Hunter,  80 
N.  T.  625,  628 ;  People  v.  Stevens,  109  id.  159, 164.)  There 
was  no  proof  that  a  copyright  had  ever  been  obtained  in 
either  the  earlier  or  the  later  editions  of  the  defendant's 
publications.  {Chase  v.  Sa/nbam,  6  Official  Gazette,  932,  933 ; 
Baker  v.  TayUrr,  2  Blatch.  82 ;  4  Statutes  at  Large,  436,  §  4 ; 
U.  S.  E.  S.  §  4959.)    There  is  sufficient  proof  of  actual  malice. 
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Ogder  on  Libel  and  Slander,  276 ;  Wa/mum  v.  Hine^  1  Jorist, 
820 ;  Smith  v.  MatihewB^  1  M.  &  E.  151 ;  Wood  v.  HUckings^ 
2  Beav.  289;  Palmer  v.  Wright,  10  id.  234;  RoheHs  v. 
Myersy  23  L.  R  396;  Chambers  v.  SnMh,  6  Fisher,  12.) 
Proof  should  have  been  admitted  to  show  that  Longfellow's 
representatives  never  sued  the  plaintiff.  (i>.  T.  Co.  v. 
McElwes,  5  S.  E.  R.  907,  909.)  The  certificate  of  the 
librarian  of  congress  was  improperly  admitted  in  evidence. 
{MerreU  v.  Tice,  104  U.  S.  657 ;  Comra.  v.  La/naingy  45 
N.  Y.  19 ;  Parr  v.  Greenhush,  72  id.  463.) 

Joseph  H.  Choate  and  WiUiam  V.  Howe  for  respondent 
The  plaintiff  failed  to  make  out  any  mahce  on  the  part  of  the 
defendants,  or  any  purpose  on  their  part  of  injuring  the  plaintiff 
in  causing  the  publications  and  making  the  statements  com- 
plained of.  (  Wretv  V.  WeOd,  L.  E.  [4  Q.  B.]  730 ;  H(n)ey  v.  R. 
T.  P.  Co.,  57  N.  Y.  119 ;  C.  M.  Co.  v.  G.  Co.,  13  Blatch.  375; 
Ealsey  v.  Brotherhood,  L.  E.  [19  Ch.  Div.]  386, 388 ;  15id.  514; 
Odgers  on  L.  and  S.  138 ;  Hastings  v.  G.  L.  Co.,  51  Hun,  364.) 
It  is  immaterial  whether  we  describe  and  regard  the  present 
action  as  one,  strictly  speaking,  for  slander  of  title,  or  as  an 
action  for  libel  simply.  In  either  case  malice  must  be  expressly 
proved.  In  the  former  case  this  is  always  true,  as  we  have 
seen,  and  in  the  latter  case  it  is  true,  because  in  this  instance 
the  publication  was  privileged.  {Klinck  v.  Colby,  46  N.  Y. 
427;  Hamilton  v.  Eno,  81  id.  116;  Hover  v.  R.  T.  P.  Co., 
57  id.  119.)  Having  utterly  failed  to  prove  malice,  plaintiff's 
action  falls  to  the  ground,  and  cannot  be  supported  by  any 
possible  error  on  the  trial  not  affecting  the  proof  on  that  point. 
DUlon  V.  Anderson,  43  K  Y.  236 ;  People  v.  Tribune,  54 
Mich.  457,  464 ;  Howard  v.  McDonough,  77  N.  Y.  592, 594 ; 
Wilson  V.  K  C  E.  R.  R.  Co.,  114  id.  487,  498;  Hmyey  v. 
R.  T.  P.  Co.,  57  id.  119.) 

Pakkeb,  J.  The  learned  trial  judge  held  that  the  publication 
complained  of  was  a  privileged  communication ;  that  the  evi- 
dence adduced  did  not  justify  a  finding  by  the  jury  that  the 
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publication  was  malicious,  and  directed  a  verdict  in  favor  of 
the  defendant. 

Whether  the  publication  was  a  privileged  communication 
had  an  important  bearing  upon  the  question  of  the  sufficiency 
of  plaintiff's  proof  to  justify  a  submission  to  the  jury.  The 
publication  was  prima  facie  a  libel.  In  such  a  case  proof  of 
malice  is  not  required  beyond  evidence  of  the  publication 
itself,  because  the  law  presumes  malice. 

When,  however,  the  publication  is,  in  fact,  a  privileged  com- 
munication, the  rule  is  that  upon  the  plaintiff  rests  the 
additional  burden  of  proving  the  existence  of  express  malice. 
{Klinch  V.  Cdlh/  et  al,  46  N.  Y.  427.)  The  rule  is  the  same 
whether  the  action  be  regarded  as  one  for  slander  of  title  or  for 
libel  simply.  {Hovey  et  al.  v.  Rvhber  Tip  Pencil  Company j  67 
N.  T.  125.)  Whether  the  subject-matter  to  which  the  alleged 
libel  relates,  and  the  interest  in  it  of  defendants,  are  such  as  to 
render  the  publication  privileged,  and,  therefore,  ^>Wmayaci« 
excusable,  is  a  question  for  the  court.  {Klvnch  v.  Colby  et  al., 
supra,) 

When  the  facts  upon  which  the  defendants  base  their  claim 
of  privilege  is  challenged  by  the  plaintiff,  it  then  becomes 
the  duty  of  the  court  to  submit  the  question  to  the  jury,  under 
proper  instructions,  to  determine  the  existence  or  non-exist- 
ence of  the  &cts  upon  which  the  privilege  is  sought  to  be 
founded. 

But  where,  as  in  this  case,  the  facts  upon  which  the  claim 
of  a  privileged  communication  is  sought  to  be  established  are 
uncontradicted,  upon  the  court  rests  the  duty  of  determining, 
as  a  matter  of  law,  whether  the  communication  be  privileged 
or  not. 

Did  the  court  rightfully  determine  that  question  ?  Judge 
FoLGER  said,  in  Hamilton  v.  Eno,  that  "  the  occasion  that 
makes  a  communication  privileged  is  when  one  has  an 
interest  in  the  matter,  or  a  duty  in  respect  to  it,  or  there  is  a 
propriety  in  utterance,  and  he  makes  a  statement  in  good  faith 
to  another,  who  has  a  like  interest  or  duty,  or  to  whom  a  like 
propriety  attaches  to  hear  the  utterance."    (81  IS.  Y.  116.) 
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Such  an  occasion  is  where  a  communication  is  fairly  made 
\>j  a  person  in  the  discharge  of  some  public  or  private  duty, 
legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in  a 
matter  whore  his  interest  is  concerned.  (  White  v.  NichoUsy 
8  How.  [U.  S.]  266.) 

In  Klinch  v.  Colhy  et  al.  (supra),  the  defendants  having 
been  defrauded  of  a  large  amount  of  goods,  and  having  prob- 
able cause  to  believe  that  plaintiff  was  a  party  to  the  fraud, 
signed  a  paper,  in  which  they  stated  that  they  had  been 
^^  robbed  and  swindled "  by  plaintiff  and  others,  and  agreed 
to  bear  equally  the  expense  of  prosecuting  the  offenders 
criminally.  The  court  held,  as  a  matter  of  law,  that  the 
exhibition  of  the  paper  to  an  agent  of  one  of  the  parties 
defrauded,  for  the  purpose  of  procuring  the  signature  of  the 
principal,  was  privileged. 

In  Wren  Y.Weild  (L.  R..,  4  Q.  B.  730),  an  action  of  the  same 
general  character  as  this,  the  plaintiff  sought  to  establish  his 
case  by  showing  the  invalidity  of  the  patent,  which  defend- 
ant asserted  justified  the  publication  of  which  plaintiff 
complained. 

In  that  case  Blackbubx,  J.,  says :  ^^  But  we  think  that  as 
soon  as  it  was  shown  in  evidence  that  the  defendant  really 
had  a  patent-right  of  his  own  and  was  asserting  it,  the  occa- 
sion privileged  the  communication,  and  the  plaintiffs  were 
bound  to  prove  such  malice  as  would  support  the  action." 

In  Haver/  v.  litMer  Tip  Pencil  Co.  (fuprd),  the  court  says : 
"  If  the  defendant,  believing  itself  to  have  an  exclusive  patent^ 
issued  such  a  notice  in  good  faith  as  a  warning  to  dealers, 
against  an  invasion  of  its  rights,  it,  in  so  doing,  would  only 
have  discharged  a  moral  oblation,  and  satisfied  the  demands 
of  fair  dealing.  In  such  a  case  a  mistake  on  its  part,  as  to 
the  validity  of  its  right,  would  not  have  rendered  it  liable  to 
an  action." 

If,  in  an  action  for  slander  of  title,  the  defendant  produce 
the  deed  under  which  he  made  the  assertion  of  title,  the 
communication  is  privileged  and  the  plaintiff  must  fail,  unless 
he  goes  further  and  proves  that  the  defendant  knew  that  the 
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deed  was  worthless,  and  made  the  publication  with  such 
knowledge. 

So,  if  an  author  or  book  publisher  obtain  a  copyright,  and 
thereafter  asserts  that  the  same  book  published  by  some  other 
person  is  unauthorized,  such  publication  will  be  held  to  be 
a  privil^ed  communication,  and  its  privileged  character  can 
not  be  taken  away  by  proof  that  it  was  not  the  subject  of  a 
copyright. 

The  actual  existence  of  a  copyright^  under  which  the  claim 
is  made,  will  afford  protection  to  the  claimant  until  the  plaintiff 
shall  have  proven  that  the  claimant  had  knowledge  of  its 
invalidity,  and  therefore  acted  in  bad  faith.  In  the  case 
before  us  the  plaintiff  proved  that  in  the  year  1882  it  pub- 
lished cheap  editions  of  "  Hyperion  "  and  "  Outre-Mer."  That 
immediately  thereafter,  the  defendants  published  an  advertise- 
ment in  the  Evening  Post  and  Publishers'  Weekly,  charging 
that  the  plaintiff's  books  infringed  a  copyright  which  they 
claimed  still  existed  in  later  editions  of  such  works.  The 
result  of  such  publication  greatly  diminished  plaintiff's  sales. 
On  the  part  of  the  defendants  it  appeared  that  they,  and  their 
predecessors,  had  been  for  a  long  time  the  publishers  of  the 
works  of  Mr.  Longfellow,  under  contract  with  him  with 
respect  to  the  same,  and  the  copyrights  thereof.  That  at  the 
time  of  the  publication  complained  of  they  were  publishing 
editions  of  "Hyperion"  and  "Outre-Mer"  as  revised  by 
Mr.  Longfellow,  and  for  which  a  copyright  had  been  obtained 
in  the  year  1869.  That  before  making  the  publication  com- 
plained of  4:hey  caused  an  examination  of  the  books  issued  by 
plaintiff  to  be  made,  and  found  them  to  contain  words  and 
expressions  which  were  not  in  the  original  editions,  but  were 
in  the  revised  editions.  Words  and  expressions  which,  with 
others,  formed  the  basis  for  Mr.  Longfellow's  claim  for  the 
copyright  obtained.  It  is  quite  clear  that  such  proof  privi- 
lege the  communication,  and  the  learned  court  was  right  in 
so  deciding. 

The  plaintiff  could  not  destroy  the  privilege  by  proof  that 
the  copyright  was  improperly  allowed  or  that  the  works  as 
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revised  were  not  the  subject  of  copyright.  The  fact  that  the 
copyright  actually  existed,  and  that  Mr.  Longfellow  and  his 
publishers  claimed  exclusive  rights  thereunder,  and  asserted 
them,  privileged  the  occasion,  and  the  plaintifE  thereupon 
became  burdened  with  the  necessity  of  proving  express  malice. 
This  we  think  it  failed  to  do.  It  did  not  attempt  to  prove 
that  the  defendants  knew  that  the  revision,  so-called,  was  not 
the  subject  of  a  copyright,  and  that,  therefore,  their  assertion 
of  a  right  as  against  the  plaintiff  was  made  in  bad  faith. 
Or  that  they  had  any  other  motive  than  that  of  protecting 
their  supposed  interest  and  that  of  Mr.  Longfellow.  On  the 
other  hand,  the  defendants'  positive  testimony  is  to  the  effect 
that  they  believed  they  had  a  copyright,  that  they  acted  with- 
out malice,  and  their  sole  object  was  to  protect  their  own 
rights  and  those  of  Mr.  Longfellow's  family. 

It  seems  to  be  quite  apparent  from  the  testimony  that,  not 
only  did  the  defendants  believe  in  the  efficacy  of  the  copyright 
to  protect  the  alterations  and  changes  contained  in  the  revised 
editions,  but  that  the  plaintiff  at  the  time  of  publication 
entertained  the  same  opinion. 

"Hyperion"  was  originally  published  in  1839,  "Outre- 
Mer"  in  1835,  so  that  in  1882  the  terms  of  copyright  had 
expired.  The  limit  of  the  time,  with  renewal  permitted, 
being  forty-two  years.  Plaintiff  determined  to  publish  cheap 
editions  of  these  works.  It  could  not  find  a  copy  of  the  early 
edition  of  "  Hyperion  "  in  New  York  city. 

A  copy  of  the  later  edition  was  thereupon  obtained,  and  the 
plaintiff's  president  sent  his  brother  to  the  library  of  Harvard 
University  where  a  copy  of  the  edition  of  1839  was  preserved, 
with  instructions  to  so  alter  the  later  edition  as  to  make  it  an 
exact  copy  of  the  first. 

This  he  attempted,  but,  as  it  subsequently  appeared,  not 
very  successfully,  to  do.  Why  did  the  plaintiff  take  so  much 
trouble  in  order  to  procure  an  exact  copy  of  the  early  edition? 
But  one  answer  is  suggested  by  the  testimony  before  us. 
For  the  reason  that  the  plaintiff,  as  well  as  the  defendants, 
believed  in  the  existence  and  validity  of  the  copyright,  in  so 
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far  as  the  later  alterations  and  revisions  as  made  by 
Mr.  Longfellow  were  concerned.  Unfortunately,  Mr.  Lovell 
did  not  accomplish  the  task  assigned  him  with  thoroughness, 
and  when  plaintiffs  edition  was  published  it  was  found  to 
contain  one  hundred  and  eighty-three  variations  from  the 
original  edition.  They  had  been  made  by  Mr.  Longfellow, 
and  constituted  a  part  of  the  ground  of  his  claim  for  copy- 
right. They  were  at  once  discovered  by  the  defendants,  who, 
because  of  their  relations  to  the  subject,  were  privileged  to 
make  the  publication  complained  of.  And  the  plaintiff  is 
without  redress  in  the  absence  of  proof  of  express  malice 
on  the  part  of  the  defendants  in  its  publication. 

The  case  is  barren  of  facts  justifying  or  permitting  an 
inference  of  express  malice. 

Had  it  been  submitted  to  the  jury  with  such  a  result,  it 
would  have  been  the  duty  of  the  court  to  have  set  the  verdict 
aside  as  against  the  weight  of  evidence. 

The  rule  is  that,  under  such  conditions,  the  court  should 
refuse  to  submit  a  case  to  the  jury.  (  Wilds  v.  S,  H.  B.  R. 
Co.,  24  N.  T.  433.) 

There  are  no  exceptions  to  the  admission  or  rejection  of 
evidence  which  call  for  a  reversal 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
SiCKELS — ^VoL.  LXXL    67 
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Statement  of  case. 


Jane  M.  Eeid,  Respondent,  v.  Heney  S.  Tebwilugeb, 
Impleaded,  etc.,  Appellant. 

The  provision  of  the  Civil  Damage  Act  (Chap.  646,  Laws  of  1873),  allow 
log  a  recovery  in  a  case  specified  "  for  all  damages  sustained  and  for 
exemplary  damages,"  made  no  change  in  the  rules  as  to  ascertaining 
damages. 

The  statute  creates  new  causes  of  action  for  acts  which  are  made  wrongs, 
and  stamps  them  with  the  same  character  as  other  wrongs,  making  them 
subject  to  the  existing  rules  governing  damages  in  actions  for  torts  or 
wrongs. 

In  such  an  action,  therefore,  exemplary  or  punitive  damages  are  not 
recoverable  except  upon  proof  of  aggravating  circumstances  with  which 
defendant  is  connected. 

The  fact  that  the  act  gives  to  the  injured  party  the  right  to  bring  a 
joint  action  against  the  vendor  of  the  liquor  which  caused  the  intoxication 
and  the  owner  of  the  premises  where  it  was  sold,  does  not  subject  the 
owner  to  exemplary  damages,  although  the  circumstances  proved  would 
justify  a  recovery  of  them  against  the  vendor,  unless  the  proof  connects 
the  owner  with  those  circumstances. 

Where,  therefore,  in  an  action  by  a  wife  to  recover  damages  for  the  death 
of  her  husband  caused  by  his  intoxication,  there  was  evidence  sufficient 
to  justify  a  recovery  of  exemplary  damages  against  the  vendor  of  the 
liquors,  i.  «.,  that  he  had  been  requested  by  the  plaintiff  not  to  sell  or 
give  intoxicating  liquors  to  her  husband,  but  there  was  no  evidence 
bhowing  or  tending  to  show  that  the  owner  of  the  premises  where  the 
liquor  was  sold  knew  that  his  tenant  had  been  forbidden  to  sell  to  the 
deceased,  or  that  he  knew  that  any  such  sales  had  been  made  at  anytime, 
held,  that  a  charge  of  the  court  that  the  jury  might  award  exemplary 
damages  against  both  defendants  was  error. 

Beid  V.  Terwilliger  (42  Hun,  810)  reversed. 

(Argued  October  29,  1889;  decided  November  26, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  14, 1886,  which  affirmed  a  judgment  in  favor 
of  the  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

3f.  H.  Hirschberg  for  appellant  There  was  no  proof  that 
the  defendant  Henry  S.  Terwilliger  had  any  knowledge  that 
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McLaughlin  sold  intoxicating  liquors.  {Mead  v.  Stratton^ 
8  Hun,  148,  151.)  It  was  error  to  charge  the  jury  that  Ter- 
williger  was  liable  for  exemplary  damages.  {RatolinsY,  Vid- 
vard,  34  Hun,  205 ;  KetcJiam  v.  Fox^  52  id.  284 ;  Neu  v. 
McKechnie^  95  K  Y.  632 ;  Mayne  on  Damages,  §  769 ;  Clark 
V.  Newmm^  1  Exch.  140 ;  C leghorn  v.  If.  T.  C.  <&  H.  R. 
R.  R.  Co.,  56  K  Y.  44.) 

Gideon  Hill  for  respondent.  The  defendants  were  not 
entitled  to  separate  trials.  (Laws  of  1873,  chap.  646,  §  1.) 
The  appellant  had  knowledge  that  intoxicating  liquors  were 
to  be  sold  on  the  premises  at  the  time  he  leased  them  to 
McLaughlin,  and  knew  that  liquors  were  being  sold  after  the 
lease  was  made.  (2  Pothier's  Treatise,  295 ;  Wright  v.  Maaeras, 
56  Barb.  521,  524,  532 ;  Bush  v.  Zathrqp,  22  N.  Y.  535, 550 ; 
Starin  v.  Kelly,  88  id.  421.)  PlaintiflE  was  entitled  to  exem- 
plary damages.  {Fra^iklin  v.  Schermerhom,  8  Hun,  112 ; 
Davis  V.  Standiah,  26  id.  615,  616 ;  Hoa/rd  v.  Peek,  56  Barb. 
202 ;  Neu  v.  McKechnie,  95  N.  Y.  632 ;  Laws  of  1857,  chap. 
628,  §  20 ;  Baker  v.  Pope,  2  Hun,  556 ;  Oaussly  v.  Perkins, 
30  Mich.  492 ;  Abb.  Trial  Ev.  781.)  A  joint  action  may  be 
maintained  against  the  owner  and  tenant  for  all  damages  sus- 
tained, and  for  exemplary  damages.  [Bertholf  v.  0  Reilly, 
8  Hun,  16 ;  HackeU  v.  Smelsley,  77  111.  109,  123 ;  Jackson  v. 
Brookine,  5  Hun,  533,  534.) 

Potter,  J.  This  action  was  brought  by  the  plaintiif  to 
recover  damages  under  the  act,  chapter  646,  Laws  of  1873, 
known  as  the  civil  damage  law,  to  her  means  of  support,  occa- 
sioned by  the  death  of  her  husband  in  consequence  of 
intoxication  produced  by  drinking  intoxicating  liquors  sold 
to  the  deceased  by  the  defendant,  McLaughlin,  in  a  hotel  stand 
owned  and  leased  to  him  by  the  defendant  Terwilliger.  The 
defendant  Terwilliger  alone  appealed  from  the  judgment. 
The  facts  appearing  upon  the  trial  showed  that  the  hotel,  at 
which  the  liquors  were  sold  and  drank,  was  in  WallkiU,  Ulster 
county ;   that  the  defendant  Terwilliger  lived  some  twelve 
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miles  from  the  hotel ;  that  he  leased  the  hotel  stand  to  the 
defendant  McLaughlin  in  1884,  and  had  so  leased  it  for  the 
three  years  preceding ;  the  rent  was  payable  quarterly,  and 
the  defendant  Terwilliger  used  to  come  to  the  hotel  to  collect 
the  rent. 

Evidence  was  introduced  by  plaintiflE  showing  these  facts, 
and  that  the  plaintiff  was  dependent  upon  the  deceased  for 
her  support ;  that  she  had  given  the  defendant  McLaughlin 
notice,  and  requested  him  not  to  sell  or  give  her  husband 
liquors,  and  defendant  McLaughlin  had  promised  compliance 
with  her  request ;  that  on  or  about  the  8th  day  of  November, 
1884,  the  deceased  drank  at  tliis  hotel  and  became  very  much 
intoxicated,  and  that  in  consequence  fell  from  a  wagon, 
receiving  injuries  thereby  which  caused  his  death  in  a  daj 
or  two  thereafter. 

I  am  satisfied  the  case  was  sufficiently  proved  against  the 
defendant  McLaughlin  to  sustain  a  verdict  including  exemplary 
damages,  and  that  there  was  competent  evidence  sufficient  to 
warrant  the  fi.nding  by  the  jury  that  the  defendant  knew  the 
premises  were  used  and  were  to  be  used  for  the  purpose  of  sell- 
ing intoxicating  liquors.  There  was  no  evidence  showing,  or 
tending  to  show,  that  Terwilliger  knew  of  McLaughlin  selling 
intoxicating  liquors  to  the  deceased,  at  any  time,  or  that  he 
had  been  forbidden  by  the  plaintiff  to  sell  to  the  deceased. 
The  jury  rendered  a  verdict  against  both  defendants  under  a 
charge  that  the  jury  might  award  exemplary  damages  against 
both  defendants.  The  defendant  TerwilHger  duly  excepted 
to  that  part  of  the  charge. 

The  question  upon  this  appeal  is  whether  the  plaintiff  in  this 
case,  as  presented  by  the  court  to  the  jury,  is  entitled  to  recover 
exemplary  damages  against  the  defendant  Terwilliger.  The 
statute  under  which  the  question  in  this  appeal  arises  is 
chapter  646,  Laws  of  1873,  and  is  as  follows : 

"  Section  1.  Every  husband,  wife,  child,  parent,  guardian, 
employer,  or  other  person  who  shall  be  injured  in  person,  or 
property,  or  means  of  support,  by  any  intoxicated  person,  or 
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in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  any 
person,  shall  have  a  right  of  action  in  his  or  her  name,  against 
any  person  or  persons  who  shall,  by  selling  or  giving  away 
intoxicating  liquors,  caused  the  intoxication,  in  whole  or  in 
part,  of  such  person  or  persons,  and  any  person  or  persons 
owning  or  renting  or  permitting  the  occupation  of  any  build- 
ing or  premises,  and  having  knowledge  that  intoxicating 
liquors  are  to  be  sold  therein,  shall  be  liable,  severally  or 
jointly,  with  the  person  or  persons  selling  or  giving  intoxicating 
liquors  aforesaid,  for  all  damages  sustained,  and  for  exem- 
plary damages ;  and  all  damages  recovered  by  a  minor  under 
this  act  shall  be  paid  either  to  such  minor  or  to  his  or  her 
parent,  guardian  or  next  friend  as  the  court  shall  direct ;  and 
the  unlawful  sale  or  giving  away  of  intoxicating  liquors  shall 
work  a  forfeiture  of  all  rights  of  the  lessee  or  tenant  under  any 
lease  or  contract  of  rent  upon  the  premises." 

A  critical  examination  of  the  language  of  this  statute  will 
suggest  to  a  mind  familiar  with  legal  principles,  that  the  legis- 
lature has  created  a  cause  of  action  or  a  right  to  recover  dam- 
ages for  an  injury  where  one  did  not  exist  before  and  to  apply 
to  such  new  cause  of  action  an  existing  remedy.  (  Volans  v. 
Owen,  74  K  Y.  526  ;  Mead  v.  Stratum,  87  id.  493.) 

The  substance  of  the  statute  is  that,  whenever  the  person, 
property  or  means  of  support  of  certain  classes  of  persons  shall 
be  injured  by  any  intoxicated  person,  or,  in  consequence  of 
the  intoxication  of  any  person,  such  classes  of  persons  shall 
have  a  right  of  action,  and  that  the  person  who  shall  have  sold 
or  given  the  liquors  causing  the  intoxication  in  any  degree, 
and  any  person  owning,  renting  or  permitting  the  occupancy 
of  the  premises  having  knowledge  that  liquors  were  to  be  sold 
therein,  shall  be  liable  severally  and  jointly  for  all  damages 
sustained,  and  for  exemplary  damages. 

The  legislature  have,  in  this  statute,  defined  the  elements  of 
a  new  cause  of  action  and  who  may  be  liable  for  it.  The  legis- 
lature, however,  made  no  change  in  the  rules  of  ascertaining 
and  determining  the  damages,  or  the  limits  of  liability  in  the 
newly  created  causes  of  action,  but  left  them  subject  to  the 
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existing  rules  of  damages,  and  to  the  facts  established  upon  the 
trial. 

The  damages  recoverable  in  actions  for  torts  or  wi*ongshave 
long  since  been  classified  into  compensatory  and  punitive  or 
exemplary.  Compensatory  damages  were  not  recoverable, 
except  upon  proof  of  certain  facts,  and  punitive  damages  were 
not  recoverable  without  proof  of  facts  additional  to  the  facts 
required  to  recover  compensatory  damages. 

The  distinction  between  the  two  kinds  was  quite  as  well 
defined  and  are  as  essential  as  the  distinction  between  different 
causes  of  action.  Compensatory  damages,  as  indicated  by  the 
word  employed  to  characterize  them,  simply  make  good  or 
replace  the  loss  caused  by  the  wrong.  Exemplary  damages, 
as  also  indicated  by  the  word  employed  to  characterize  them, 
besides  making  good  the  loss,  serve  to  punish  and  make  an 
example  of  the  wrong-doer.  (  Volts  v.  Blackmar^  64  N.  T. 
440-444 ;  Fisher  v.  Met  EL  li.  E.  Co.,  34  Hun,  433 ;  Haw- 
tins  V.  Vidvard,  Id.  205,  and  the  authorities  cited  by  the  justice 
in  delivering  the  opinion  of  the  General  Term  at  page  208.) 

Compensatory  damages  proceed  from  a  sense  of  natural 
justice,  and  are  designed  to  repair  that  of  which  one  has  been 
deprived  by  the  wrong  of  another.  To  this  species  of  dam- 
age the  legislature  or  tlie  courts  have  from  time  to  time,  in 
certain  classes  of  wrongs,  added  another  kind  of  damage  when 
tlieir  commission  was  prompted  or  characterized  by  motives  of 
malice,  cruelty,  oppression,  wantonness  or  recklessness.  It 
may  be  reasonably  presumed  that  the  legislature,  knowing 
tliat  it  was  giving  a  cause  of  action  for  an  additional  wrong, 
and  wishing  to  stamp  this  wrong  with  the  same  character  as 
other  wrongs,  declared  from  the  outset,  without  waiting  the 
doubtful  or  dilatory  action  of  the  courts,  that  exemplary  dam- 
ages might  be  recovered  in  this  class  of  actions.  It  cannot  be 
supposed  the  legislature  intended  to  go  further  than  to  place 
this  wrong  upon  the  same  plane  with  other  wrongs  where 
exemplary  damages  may  be  recovered  when  the  evidence  upon 
the  trial  will  justify  such  damages  in  accordance  with  well 
established  and  recognized  rules. 
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A  contrary  conclusion  would  render  one,  who  rents  a  build- 
ing or  permits  it  to  be  occupied  without  reward,  knowing  that 
liquors  are  to  be  sold  therein  under  a  license  from  the  public 
authorities,  and  with  no  other  connection  with  the  statutory 
wrong-doers,  and  without  other  personal  fault  or  misconduct, 
Uable,  at  least  in  part,  to  the  punishment  inflicted  for  a  viola- 
tion of  the  criminal  laws.  I  am  not  wilUng  to  give  such  con- 
struction to  the  statute  in  question.  Neither  its  language  nor 
its  purpose  require  or  would  justify  it.  It  is  better  when 
established  legal  principles  are  to  be  so  far  departed  from,  or 
so  radically  changed  in  pronouncing  or  affirming  a  judgment, 
that  it  should  be  done  by  the  law-making  rather  than  the  law- 
interpreting  power. 

All  the  adjudicated  cases  save  one,  and  that  one  by  a  divided 
court,  so  far  as  I  have  been  informed,  have  held  in  harmony 
with  these  views.  {Rawlins  v.  Vidvard^  3i  Ilun,  205), 
before  referred  to  in  a  very  well  considered  opinion  of  the 
General  Term,  fourth  department,  holds  that  where  an  action 
is  brought  against  the  owner  of  premises  under  the  civil 
damage  act  by  a  wife  to  recover  damages  for  injuries,  etc., 
through  a  sale  of  intoxicating  liquors  by  the  tenant  to  her  hus- 
band, exemplary  damages  cannot  be  awarded  by  the  jury  with- 
out proof  of  aggravating  circumstances  with  which  the  defend- 
ant is  connected.  {Davis  v.  St(mdish^26  Hun,  608-6 1 5 ;  Jackson 
V.  Brookinsy  5  id.  530,  535 ;  Ketcham  v.  Fox^  52  id.  284.) 

Franklin  v.  ScJiemerhom  (8  Hun,  112)  holds  that "  although 
the  jury  in  this  class  of  cases  have  the  right  to  give  exemplary 
damages,  yet  they  should  only  be  given  where  there  are  cir- 
cumstances of  abuse  and  aggravation  proved  against  the 
vendor  of  the  liquor," 

The  question  under  consideration  was  before  this  court  in 
one  aspect  in  Neu  v.  MoKechniey  et  al.  (95  N.  Y.  632). 

It  was  in  relation  to  what  was  proper  evidence  to  warrant 
a  recovery  of  exemplary  damages  in  an  action  under  this 
statute  against  the  vendor.  The  case  recognizes  the  estab- 
hshed  rule  that  in  order  to  recover  exemplary  damages 
legitimate  evidence  must  be  given  for  that  purpose. 
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All  the  cases  which  have  been  decided  require  such  proof 
to  be  given  against  tlie  vendor,  to  authorize  such  recovery,  not- 
withstanding the  peculiar  phraseology  of  the  statute,  and  yet 
it  may  be  just  as  reasonably  argued  from  that  wording,  that 
a  recovery  of  exemplary  damages  may  be  had  against  the 
vendor  without  any  proof  of  the  facts  requiring  it  in  other  cases. 
The  statute  after  declaring  the  wrong,  specifies  the  persons 
who  may  have  an  action  and  the  persons  liable  therefor,  viz., 
the  vendor  and  owner  in  the  circumstances  specified,  severally 
or  jointly  for  all  damages  sustained  and  for  exemplary  damages. 
If  this  language,  alike  applicable  to  both  vendor  and  owner  does 
not  relieve  the  plaintiflf  from  proving  the  requisite  personal 
facts  for  exemplary  damages  against  the  vendor,  why  should 
it  relieve  plaintiff  from  proving  the  necessary  personal  facts  to 
recover  exemplary  damages  against  the  owner  ? 

I  do  not  think  the  fact  that  the  legislature  has  enabled  the 
injured  party  to  bring  a  joint  action  against  the  vendor  of  the 
liquor  and  tlie  owner  of  the  premises  affects  the  decision  of 
the   question  under  consideration. 

But  it  is  claimed  in  behalf  of  the  respondent  that  even  if 
the  charge  in  relation  to  the  right  of  the  plaintiff  to  recover 
in  this  case  exemplary  damages  against  the  owner  of  the  prem- 
ises was  erroneous,  yet  the  verdict  in  this  case  embraced  no 
exemplary  damages.  Perhaps  that  may  be  so.  The  verdict  was 
quite  moderate  in  amount,  but  how  is  this  court  to  be  assured  of 
the  tnith  of  the  statement  that  the  verdict  contained  no 
exemplary  damages.  This  court  cannot  resolve  itself  into  a 
jury,  or  an  inquisition  to  investigate  the  evidence  presented 
in  the  appeal  book.  This  court  has  jurisdiction  to  pass  upon 
questions  of  law,  and  in  respect  to  the  directions  of  the  trial 
court  to  juries,  to  determine  whether  the  action  was  tried 
upon  correct  legal  principles. 

Being  satisfied  that  the  charge  by  the  trial  court  was 
erroneous,  we  must  reverse  the  judgment  and  grant  a  new 
trial,  costs  to  abide  event. 

All  concur,  except  Haioht  and  Pabkkb,  JJ.,  not  sitting. 

Judgment  reversed. 
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Maby  J.  Dareow,  Respondent,  v.  Family  Fund  Society,      ii«  537 

A  Hi.  laO    942 

Appellant.  == 

181    878 

Defendant,  an  insurance  association,  organized  under  theact  of  1888  (Chap. 
175,  Laws  of  1883),  admitted  D  as  a  member  and  issued  to  him  a  certifi- 
cate whereby  it  agreed  to  pay  plaintiff,  upon  proofs  of  D.s  death,  (5,000 
from  its  "  death  fund."  In  case  the  death  fund  should  prove  insufficient 
to  meet  the  existing  claims  by  death,  defendant  agreed  that  ''a  call  shall 
be  made  upon  this  entire  class  of  membership  in  force."  Tliese  assess- 
ment calls  upon  the  members  they  were  required  to  pay  within  thirty 
days  from  the  call.  In  an  action  upon  the  contract  it  appeared  that  a 
single  assessment  of  the  members  liable  to  call  at  the  time  of  D.s  death 
at  the  rates  prescribed,  would  have  produced  a  sum  in  excess  of  the 
amount  called  for  by  the  policy.  Ileld,  that  the  action  was  maintainable; 
that  the  failure  of  defendant  to  perform  the  duty,  in  case  the  death  fund 
was  insufficient,  of  assessing  its  members  as  provided  rendered  it  liable; 
that  plaintiff's  remedy  was  not  limited  to  an  action  in  equity  to  compel 
the  performance  of  that  duty. 

The  contract  provided  that  it  should  be  void  if  the  member  shall  die  *'  in 
violation  of  or  attempt  to  violate  any  criminal  law  of  the  United 
States  or  of  any  state  or  country  in  which  the  member  herein  named 
may  be."  D.  died  in  this  state  and  defendant  offered  to  prove  that  he 
died  from  the  effects  of  poison  taken  by  him  with  intent  to  take  his  life. 
The  evidence  was  excluded.  Held,  no  error;  that  the  fact  that  D.  com- 
mitted suicide  was  no  defense  within  the  conditions  of  the  policy,  suicide 
not  being  a  crime  within  this  state,  although  the  attempt  to  comniit 
suicide  is. 

For  the  purpose  of  upholding  a  contract  of  insurance  its  provisions  will 
be  strictly  construed  as  against  the  insurer,  when  its  terms  permit  more 
than  one  construction  that  will  be  adopted  which  supports  its  validity. 
It  is  only  when  no  other  is  permissible  by  the  language  used  that  a  con- 
struction which  works  a  forfeiture  will  be  given  to  it. 

Bradley  v.  Mut.  B,  X.  Ins,  Co,  (45  N.  Y.  4i2);  Gluff  v.  Mut.  B,  L.  Ins. 
Co,  (18  Allen,  808);  Murray y,N,  T,  LJns,Co,  (06 N.  Y.  614) distinguished. 

Reported  below,  42  Hun,  245. 

(Argued  October  29, 1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  1,  1886,  which  affirmed  a  judgment  in  favor 
of  the  plaintiff,  entered  upon  a  verdict. 
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Statement  of  case. 


This  was  an  action  on  a  policy  of  insurance  or  certificate 
of  membership  issued  by  defendant  upon  the  life  of  James 
H.  Darrow,  brought  by  plaintiff  as  the  beneficiary  named 
therein. 

The  facts  are  suflBciently  stated  in  the  opinion. 

George  ]Fi7c<?aj  for  appellant.  This  action  at  law  cannot  be 
maintained  against  the  defendant  without  proof  of  sufficient 
money  in  the  death  fund  of  the  association  to  pay  the  claim. 
(Bliss  on  Life  Ins.  766 ;  Brown  v.  01 M.  JS.  Asm.,  33  Hun,  265.) 
Where  there  is  a  promise  to  pay  out  of  a  particular  fund,  the 
promisee  is  restricted  to  the  fund  thus  specified,  and  has  no 
remedy  if  the  fund  does  not  come  into  the  promisor's  pos- 
session. (1  Whart.  on  Cont.  §  598 ;  Hunger  v.  Shannon^ 
61  N.  T.  251,  260 ;  Snell  v.  Cheney,  88  111.  258 ;  Atkinson 
V.  MauJcSj  1  Cow.  691,  707 ;  1  Ed  w.  on  Bills  and  Notes,  §  157 ; 
BaiUy  v.  31.  B.  Assn.,  27  N.  W.  Rep.  770  ;  Smith  v.  C.  F. 
B.  Assn.,  24  Fed.  Rep.  685  ;  Eberle  v.  Kauffeld,  2  How.  Pr. 
[N.  S.]  488.)  It  was  error  to  exclude  evidence  as  to  the  cir- 
cumstances attending  the  death  of  Darrow.  {Bradley  v.  J/1 
B.  L.  Ins.  Co.,  45  K  Y.  422;  Penal  Code,  §§  174,  178; 
Fitch  V.  A.  P.  L.  Ins.  Co.,  59  N.  T.  557.)  The  manner  of 
the  death  of  the  said  Darrow  was  material,  and  the  letter 
offered  in  evidence  was  admissible  as  part  of  the  res  gef<tm, 
(  Wilcox  V,  Oreen,  23  Barb,  639,  642 ;  Newton  v.  M.  B.  Ins. 
Cb.,  2  Dillon,  154 ;  Ins.  Co.  v.  MosUy,  8  Wall.. 397,  4()4; 
Howe  V.  Brundage,  1  T.  &  C.  429 ;  Moore  v.  HamUion^ 
44  K  T.  673;  1  Phil.  Ev.  [4th  Am.  ed.]  185;  1  Green,  on 
Ev.  108;  1  Whart.  onEv.  259.) 

Edgar  T.  Brackett  for  respondent.  The  claim  of  the 
defendant  that  tha  plaintiff  should  have  instituted  some  pro- 
ceeding, equitable  or  otherwise,  to  compel  it  to  levy  an 
assessment  to  pay  her  claim,  instead  of  bringing  an  action,  is 
not  tenable.  {Freeman  v.  If.  B.  Society,  42  Hun,  252 ; 
O'Brien  v.  H.  B.  Society,  51  id.  495 ;  Fulmer  v.  U.  M.  A. 
Soc,  12  N.  T.  S.  R.  347 ;  Ilankinson  v.  Page,  12  N.  Y.  Civ. 
Pro.  Rep.  279,  288 ;  Fitzgerald  v.  E  .R.F.  L.  A.y  24  N.  Y. 
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S.  R  493;  Smith  v.  Buffalo,  44  Hun,  166;  Baldwin  v. 
Oswego,  2  Keyes,  133-136;  Beard  v.  Brooklyn,  31  Barb. 
142;  Peek  v.  E.  A.  A.,  52  Hun,  253.)  The  plaintiff  fully 
made  out  her  cause  of  action.  {Boiee  v.  T.  cfe  M.  M,  Ins. 
Co.,  38  Hun,  246-250 ;  Goodwin  v.  M.  M.  L.  Ins,  Co.,  73 
N.  Y.  480;  Prentice  v.  K  Z.  Ins.  Co.,  77  id.  483.)  The 
language  of  the  policy  must  be  strictly  construed  against  the 
insurer,  and  its  effects  will  not  be  extended  to  work  a  for- 
feiture. If  the  words  are  of  doubtful  meaning  or  susceptible 
of  two  fair  interpretations,  they  should  and  will  be  construed 
to  uphold,  rather  than  avoid  the  policy.  {Dilleber  v.  R.  Z. 
Ins.  Co.,  69  N.  T.  256,  264 ;  Hoffman  v.  A.  Ins.  Co.,  32  id. 
405,413;  Griffey  ^.N.  T.  C.  Ins.  Co.,  100  id.  417,  421; 
Burleigh  v.  G.  Ins.  Co.,  90  id.  220,  225 ;  Patrick  v.  E.  L. 
Ins.  Co.,  67  Barb.  202 ;  Eitch  v.  A.  P.  L.  Ins.  Co.,  59  N.  T. 
557,  573 ;  42  Hun,  240-247 ;  Meacham  v.  X  Y.  S.  M.  B.  A., 
46  id.  363-364.)  Suicide  is  not  a  crime.  (Penal  Code, 
§§  3,  34,  173,  685.) 

Bbadlbt,  J.  The  defendant  is  an  insurance  association, 
organized  pursuant  to  chapter  175  of  the  Laws  of  1883.  On 
January  14, 1885,  James  H.  Darrow  was  admitted  as  a  member 
of  the  association  by  a  certificate  and  policy  or  undertaking, 
whereby,  upon  the  terms  and  conditions  mentioned  in  it,  the 
defendant  bound  itself  to  pay  to  the  plaintiff,  within  sixty 
days  after  the  requisite  proof  of  death  of  such  member,  $5,000 
"  from  the  death  fund  of  the  society  at  the  time  of  said  death  " 
as  in  the  policy  "  mentioned  and  provided."  This  member  died 
in  December,  1885.  The  defendant  denies  its  liability  to  the 
plaintiff.  And  one  of  the  alleged  defenses  is,  that  the  money  in 
its  death  fund,  at  the  time  of  the  death  of  Darrow,  was  not 
sufficient  to  pay  the  claim.  By  the  contract  it  is  provided 
that,  whenever  the  death  fund  is  insufficient  to  meet  the  exist- 
ing claims  by  death,  "  a  call  shall  be  made  upon  this  entire 
class  of  membership  in  force,"  in  the  manner  provided,  "for  a 
mortuary  payment  as  per  mortuary  rates "  referred  to,  "  but 
not  more  than  one  call  shall  be  made  to  meet  one  death ; " 
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and  that  eighty  per  cent  of  the  net  amount  received  from  the 
call,  shall  be  deposited  in  a  bank  and  be  used  for  payment  of 
death  claims  only,  and  the  remaining  twenty  per  cent  shall  be 
set  apart  as  a  reserve  fund  to  meet  any  contingency  that  may 
arise  by  reason  of  extra  mortality ;  and  that  such  reserve  fund 
so  accumulated  shall,  at  the  time  and  in  the  manner  men- 
tioned, be  apportioned  and  the  surviving  members  credited 
with  it. 

The  members  pay  an  admission  fee  and  annual  dues,  which 
produce  a  fund  for  expenses,  but  the  death  fund  is  supplied 
by  assessment-calls  upon  the  members,  and  they  are  required 
to  pay  within  thirty  days  from  the  date  of  the  notice  or  call 
for  payment.  Thus  the  association  is  enabled  to  make  col- 
lections, after  the  death  of  a  member,  in  time  to  meet  the 
engagement  assumed  by  the  contract,  by  which  it  may  take 
sixty  days  to  pay  the  beneficiary. 

It  is  contended  by  the  counsel  for  the  defendant  that  its 
liability  in  an  action  at  law  upon  its  contract,  is  dependent 
upon  money  being  in  the  death  fund  applicable  to  the  pay- 
ment of  the  claim,  and  that  .the  extent  of  such  liability, 
within  the  stipulated  sum,  is  measured  by  the  amount  in  that 
fund  so  applicable  at  the  time  of  the  death  of  the  member,  on 
account  of  whose  death  the  beneficiary  seeks  to  recover.  It  is 
further  argued  that  if  the  association  fail  to  make  the  call,  by 
way  of  assessment  of  the  members,  to  supply  the  death  fund 
to  meet  the  demand  upon  it,  the  remedy  of  the  beneficiary  is 
in  equity  to  require  the  defendant  to  proceed  to  make  the 
assessment. 

Wliile  the  promise  to  pay  was  to  do  so  from  the  death  fund 
at  the  time  of  the  death  of  the  member,  the  defendant  also,  by 
the  same  contract,  undertook  to  make  the  call  upon  the  mem- 
bers if  that  fund  then  was  insufficient  to  meet  the  claim.  The 
reasonable  construction  of  these  provisions,  in  view  of  the 
apparent  purpose  of  the  contract,  is  that  the  association  should 
pay  the  amount  to  which  the  beneficiary  might  be  entitled,  and 
that  it  be  paid  from  the  death  fund  if  that  is  sufficient  at  the 
time  of  death,  and,  if  not,  the  amount  should  be  produced 
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through  the  means  provided  for  assessment  of  the  members 
for  the  purpose. 

This  is  the  duty  of  the  defendant  when  the  beneficiary  is 
entitled  to  payment,  and  it  arises  upon  the  proper  information 
of  the  death  of  the  member.  This  duty  is  the  contract  under- 
taking of  the  defendant,  supported  by  the  power  without  any 
order  or  direction  of  the  court,  to  enable  it  to  perform  its  prom- 
ise to  pay.  Its  purpose  is  to  supply  the  means  to  do  so.  And 
there  is  no  well-founded  reason  to  support  the  claim  that  the 
sole  remedy  of  a  beneficiary,  entitled  to  payment,  is  in  a  court 
of  equity  to  compel  the  society  to  make  the  call  upon  the 
members.  The  only  method  by  which  the  defendant  can 
supply  itself  with  the  means  of  performing  its  engagements  to 
pay  death  claims  is  by  assessment.  And  it  is  within  the  con- 
templation of  the  parties,  as  represented  by  the  provisions  of 
the  contract,  that  the  instrumentalities  furnished  will  be 
employed  by  the  association  to  enable  it  to  do  so.  And  it 
cannot  rely  upon  its  failure  to  perform  its  plain  duty  in  that 
respect  to  defeat  a  recovery.  In  this  case,  for  reasons  which 
will  be  referred  to,  the  defendant  did  not  intend  to  pay  the 
claim  in  question  or  any  portion  of  it,  and,  therefore,  as  is 
evident,  purposely  omitted  to  exercise  the  means  provided  to 
raise  the  money  to  pay  the  plaintiff.  What  has  already  been 
said,  tends  to  some  extent  to  meet  the  contention  that  a  death 
claim  is  payable  out  of  a  particular  fund,  designated  as  the 
death  fund,  and  that  upon  it  depends  the  amount  of  recovery. 
The  principle  sought  to  be  applied  in  support  of  that  propo- 
sition, is  not  applicable  to  the  extent  essential  to  its  availability 
as  a  defense.  The  plaintiff  in  the  complaint  alleges  that 
^'  the  defendant  has  a  sum  sufficient  in  its  death  fund  to  pay 
the  said  sum  so  due  to  the  plaintiff,  or  if  it  has  not,  has 
members  enough  liable  to  call  for  assessment  to  pay  the  same 
to  the  plaintiff  in  full."  And  it  clearly  appeared  by  the 
evidence  that  a  single  assessment  of  the  members  liable  to  call 
at  the  time  of  the  death  of  Darrow,  on  account  of  this  claim, 
at  the  mortuary  rates  prescribed,  would  have  produced  a  sum 
in  excess  of  the  amount  which  the  defendant  undertook  by  the 
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policy  to  pay  the  plaintiff.  And  it  most  be  afisumed  in  this 
case  (as  nothing  appears  to  the  contrary),  that  the  collection, 
through  the  means  provided,  of  the  requisite  amount  was 
dependent  on  no  contingency,  and,  therefore,  the  funds  were 
and  are  at  the  command  of  the  defendant  to  make  the  pay- 
ment. The  assertion  of  the  defendant  that  it  has  not  sufficient 
funds,  applicable  to  that  purpose,  in  hand  to  do  so,  is  found 
upon  its  failure  to  perform  the  duty  imposed  upon  it  by  the 
contract,  and  which  it  undertook  to  perform,  provided  the 
plaintiffs  alleged  claim,  resulting  from  the  death  of  a  member, 
was  valid. 

It  was  alleged  as  a  defense,  and  the  defendant  offered  to 
prove  on  the  trial,  that  the  member,  Darrow,  died  from  the 
effects  of  poison  taken  by  him,  and  which  was  administered 
by  himself  with  intent  to  take  his  own  life.  The  evidence 
was  excluded  and  exception  taken.  The  fact  that  he  com- 
mitted suicide,  was  no  defense  unless  it  came  within  some 
condition  of  the  contract  of  insurance  relieving  the  defendant 
from  liability  in  such  case.  {Fitch  v.  A.  P.  L.  Ins.  Co.^  59 
N.  Y.  557.) 

The  provision  relied  upon  to  support  the  defense  so  alleged, 
is  the  provision  in  the  contract  that  it  should  "be  void  if  the 
member  herein  shall  die  in  consequence  of  a  duel  or  by  the 
hands  of  justice,  or  in  violation  of  or  attempt  to  violate  any 
criminal  law  of  the  United  States,  or  of  any  stat«  or  country 
in  which  the  member  herein  named  may  be."  The  death  of 
Darrow  was  in  this  state.  At  common  law  suicide  was  a 
crime,  and  the  consequence  was  the  forfeiture  of  the  chattels, 
real  and  personal,  of  they^fc  de  se.  (4  Bl.  Com.  190.)  It  is  not 
a  crime  in  this  state.  (Penal  Code,  §§  2, 173.)  The  attempt 
to  commit  suicide  is  made  a  crime  by  the  statute,  which  pro- 
vides that :  "A  person  who,  with  intent  to  take  his  own  life, 
commits  upon  himself  any  act  dangerous  to  human  life,  or 
which,  if  committed  upon  another  person  and  followed  by 
death  as  a  consequence,  would  render  the  perpetrator  charge- 
able with  homicide,  is  guilty  of  attempting  suicide  (Penal 
Code,  §  174),  and  is  guilty  of  a  felony  punishable  by  imprison- 
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ment,  etc.  (Id.  §  178).  While  the  attempt  to  commit  suicide 
is  a  crim^  the  accomplishment  of  the  purpose  to  do  bo  is  not. 
It  is  with  much  force  urged,  on  the  part  of  the  defendant,  that 
the  criminally  unlawful  attempt  preceded  the  death,  and  that 
it  was  no  less  a  violation  of  law  because  such  was  the  result, 
or  consequence  of  it ;  that  whether  successful  or  unsuccessful 
there  was  an  attempt  within  the  statute.  Although  that  may 
be  so  in  some  sense,  in  common  parlance  an  attempt  to 
commit  crime  imports  a  purpose,  not  fully  accomplished,  to 
commit  it.  It  is  the  attempt  to  commit  suicide  that  is  the 
crime,  while  the  taking  one's  own  life  is  no  violation  of  the 
criminal  law.  The  attempt  in  such  case  to  commit  crime 
would  be  merely  an  unaccomplished  purpose  to  attempt 
suicide,  and,  therefore,  the  peculiarity  of  the  offense  referred 
to  is  such  that  it  cannot  come  within  the  provision  of  the 
statute  that  "  A  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  was  consummated,  unless  the  court,  in  its  discretion^  dis- 
charge the  jury  and  directs  the  defendant  to  be  tried  for  the 
crime  itself."  (Id.  §  685.)  As  the  attempt  to  commit  suicide  is 
the  only  crime  involved  in  the  purpose  and  act  of  a  party 
having  in  view  the  taking  liis  own  life,  it  is  not  seen  how 
there  can  in  the  law  be  recognized  an  attempt  to  commit  the 
crime,  for  whatever  may  be  done  with  the  intent  and  purpose 
of  suicide  is  involved  in  the  attempt  to  do  it,  and  thus 
constitutes  an  ingredient  of  the  main  and  only  offense. 

It  must,  for  the  purpose  of  the  question  here,  be  assumed 
that  Darrow  had  the  purpose  of  taking  his  own  life,  and  that 
he  fully  accomplished  such  purpose.  The  result  of  his  act 
influenced  by  such  intent,  then,  was  his  death.  By  the  act  of 
taking  his  own  life  he  violated  no  criminal  law,  unless  the 
attempt  to  do  it  may  be  distinguished  from  the  act  accom- 
plished. An  act  is  characterized  by  the  purpose,  when  ascer- 
tained, of  the  party  doing  it,  or  by  its  result.  If  the  act  fails 
to  accomplish  its  purpose,  it  constitutes  an  attempt,  but  if  the 
result  of  it  is  the  consummation  of  the  purpose,  the  act  is  not 
commonly  designated  as  an  attempt.    The  common  accepta- 
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tion  of  terms  used,  and  which  do  not  necessarily  have  a  tech- 
nical meaning,  is  entitled  to  some  consideration  in  the  con- 
struction of  contracts  where  the  intention  of  the  parties  is 
sought  for,  as  it  must  be,  in  the  language  employed.  For  the 
purpose  of  upholding  the  contract  of  insurance  its  provisions 
will  be  strictly  construed  as  against  the  insurer.  {McMaster 
V.  Ins,  Co.,  55  N.  Y.  222 ;  DiUeher  v.  Home  Life  Ins.  Co.j 
69  id.  256.)  When  its  terms  permit  more  than  one  construc- 
tion, that  one  will  be  adopted  which  supports  its  validity. 
{Coyne  v.  Weaver ,  84  N.  Y.  386.)  And  it  is  only  when  no 
other  is  permissible  by  the  language  used,  that  a  construction 
which  works  a  forfeiture  will  be  given  to  such  an  instrument. 
{Hitchcock  V.  iT.  W.  Jna.  Co.,  26  N.  Y.  69 ;  Griffey  v.  N.  Y.  C. 
Ins.  Co.,  100  id.  417.) 

The  reason  assigned  for  such  rule  of  construction  is  that  the 
insurer  is  supposed  to  have  chosen  the  language  to  express  the 
terms  of  the  contract,  and  it  has  become  a  rule  of  law  that  if 
it  be  left  in  doubt  whether  words  of  the  contract  "were  used 
in  an  enlarged  or  a  restricted  sense,  other  things  being  equal, 
the  construction  will  be  adopted  which  is  most  beneficial  to  the 
promisee."  {Hoffman  v.  uiEtna  Fire  Ins.  Co.,  32  N.  Y.  406, 
413.)  There  is  nothing  in  the  language  of  the  policy  to  indi* 
cate  that  the  defendant  had  reason  to  suppose  that  the 
promisee  understood  that  suicide  of  the  member  came  within 
its  terms.  And  words  may  easily  have  been  employed  to 
embrace  it  within  a  condition,  if  it  had  been  in  the  contem- 
plation of  the  defendant  as  an  act  of  forfeiture  of  the  claim  of 
the  beneficiary  upon  the  contract.  Inasmuch  as  suicide  is  not 
a  violation  of  the  criminal  law,  the  words  do  not  necessarily  or 
clearly  import  that  the  act  which  produces  it,  is  within  the  pro- 
vision in  question,  or  that  it  was  within  the  intention  of  the 
defendant.  And  that  is  a  suflicient  reason  why  they  should  not 
be  extended  or  their  meaning  refined  by  interpretation,  with  a 
view  to  treat  the  act  causing  death,  as  within  the  invalidating 
condition  of  the  policy.    {Griffey  v.  N.  T.  C.  Ins.  Co.,  supra.) 

Thus  far  the  question  has  not  been  considered  whether  the 
mere  consequence  or  result  of  an  act  of  the  member  in  vio- 
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lation  of  criminal  law,  would  come  within  such  provision.  If 
literally  construed,  it  might  not.  The  contract  is  rendered 
void  if  the  member  "  die,  in  violation  of  or  attempt  to  violate 
any  criminal  law."  It  is  not  death  in  consequence  of  the  vio- 
lation of  law,  but  death  in  or  during  the  act  of  violation  of  law 
that  is  expressed  by  the  words  used. 

In  Bradley  v.  Mutual  Benefit  Life  Insurance  Com/pany 
(45  N.  Y.  422)  the  conclusion  was  warranted  that,  at  the  time 
of  his  death,  the  assured  was  engaged  in  the  violation  of  law. 
And  such  was  the  case  in  Cluff  v.  Mutual  Benefit  Life  Insur- 
ance Company  (13  Allen,  308),  where  a  policy  on  the  same 
life,  and  containing  the  like  provisions,  was  the  subject  of  the 
action,  and  the  defense  was  the  same. 

In  Murray  v.  J^ew  York  Life  Insurance  Company  (96 
N.  Y.  614)  the  provision  of  the  policy  was  that,  if  the  assured 
should  "  die  in,  or  in  consequence  of,  the  violation  of  the  laws," 
etc.,  the  policy  would  be  void.  It  may  be,  if  the  mortal  injury 
is  received  while  the  assured  is  engaged  in  the  criminal  act, 
that  the  death  following  as  the  consequence,  comes  within  the 
import  of  the  provision.  But  the  view  taken  renders  it  unneces- 
sary to  consider  that  question,  and  no  opinion  is  expressed 
upon  it. 

The  conclusion  is  that  the  death  of  the  member  by  suicide 
did  not,  within  the  meaning  of  any  provision  of  the  policy, 
render  it  for  that  reason  void,  and,  therefore,  the  exclusion  of 
the  evidence  upon  that  subject  was  not  error.  No  other  ques- 
tion requires  the  expression  of  consideration. 

The  judgment  should  be  afilrmed. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 
SioKELs— Vol.  LXXL    69 
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lisw  SbP^tbiok  McDonald,  Respondent,  v.  The  Long  Island  Bail- 
^*"  road  Company,  Appellant 

In  an  action  to  recover  damages  for  injuries  received  in  alighting  from  one 
of  defendant's  cars,  in  which  plaintiff  was  a  passenger,  the  testimony  on 
his  behalf  was  to  the  effect  that  he  sat  near  the  front  door  of  the  car  and 
as  soon  as  the  train  stopped  at  the  station  to  which  he  had  taken  passage 
he  passed  out  the  front  door  and,  as  he  placed  his  foot  on  the  last  step 
of  the  car  and  was  stepping  off  he  let  go  of  the  step  rail,  and  by  a 
sudden  jerk  of  the  train  in  starting,  was  thrown  to  the  ground  and 
one  of  his  feet  run  over  and  crushed.  This  was  on  a  very  dark  night 
No  one  in  defendant's  employ  was  at  the  front  end  of  the  car.  Seld, 
that  the  facts  appearing  from  plaintiff's  testimony,  if  taken  as  true,  fur- 
nished all  the  facts  requisite  to  establish  defendant's  liability  and  no 
countervailing  deductions  could  reasonably  arise;  and  that,  therefore,  a 
charge  of  the  court  that  if  the  jury  believed  the  testimony  on  the  part 
of  plaintiff  he  was  entitled  to  recover,  was  not  error. 

It  is  the  duty  of  a  railroad  company  to  give  passengers  a  reasonable  oppor- 
tunity to  leave  its  trains  at  stations  where  they  stop. 

The  company  is  not  relieved  from  the  performance  of  this  duty  in  a 
particular  case  by  the  fact  that  the  conductor  did  not  know  the  passenger 
intended  to  leave  and  did  not  see  him  leaving  the  car,  unless  the  passenger 
was  so  situated  as  to  be  concealed  from  observation. 

The  fact  that  a  passenger  proceeds  to  leave  a  train  at  a  station  where  it  has 
stopped  ought,  for  the  purpose  of  his  protection,  to  be  known  by  the 
company  through  its  servants,  and,  therefore,  so  far  as  that  is  essential  it 
is  deemed  chargeable  with  knowledge. 

(Argued  October  31,  1889;  decided  November  26,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  15,  1887,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently 
stated  in  the  opinion. 

Edward  K  Sprague  for  appellant.  The  trial  court  erred 
in  charging  the  jury  that  if  they  believed  the  evidence  of 
plaintiff  and  his  witness  he  was  entitled  to  a  verdict.  {Oreeri^ 
wood  V.  Schurnaker,  4  Week.  Dig.  397;  82  N.  Y.  614; 
Union  Bk.  v.  Mott,  39  Barb.  180,  185  ;  Claa^ke  v.  Butcher^ 
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9  Cow.  674 ;  WorraU  v.  Parmelee^  1  N.  Y.  619 ;  Ddan  v. 
JJ.&n.  Co.y  71  id.  289,  290.)  Negligence  is  ordinarily  a  ques- 
tion of  fact,  even  where  the  evidence  is  uncontradicted. 
{Payne  v.  T.  c6  B.  R.  R.  Co.,  83  N.  Y.  574;  Yiner  v.  N.  T. 
S.  Co.,  60  id.  26 ;  Bernhardt  v.  R.  tb  S.  Co.,  23  How.  Pr.  168 ; 
Palmer  v.  N.  Y.  C.  cfe  U.  R.  R.  R.  Co.,  112  N.  Y.  245 ; 
S.  &  R  on  Neg.  8,  §  11 ;  MoOrath  v.  N.  Y.  C.  <&  H.  R. 
R.  R.  Co.,  59  N.  Y.  471.)  It  was  competent  for  the  jury  to 
find  that  the  plaintiff  did  not  show  himself  free  from  fault. 
{Reynolds  v.  N.  Y.  C  cfe  II.  It.  R.  R.  Co,,  58  N.  Y.  248 ; 
Zee  V.  T.  C.  G.  L.  Co.,  98  id.  115 ;  BecU  v.  Corlin,  92  id.  658.) 

J.  Stewart  Ross  for  respondent.  If  the  accident  happened 
as  stated  by  the  plaintiff  and  the  witness  Fox,  plaintiff  was 
entitled  to  a  verdict.  {MiUiman  v.  iT.  Y.  C.  S  H.  R.  R. 
R.  Co.,  66  N.  Y.  642 ;  Sauter  v.  iT.  Y.  C.  (&K  R.  R.  R.  Co., 
Id.  50;  Colt  V.  S.  A.  R.  R.  Co.,  31  J.  &  S.  189;  49  N.  Y. 
.671 ;  Taber  v.  D.  (6  L.  R.  R.  Co.,  71  id.  489 ;  Monroe  v. 
T.  A.  R.  R.  Co.,  18  J.  &  S.  114;  Beecher  v.  iT.  Y.  C.  <fe 
E.  R.  R.  R.  Co.,  98  N.  Y.  112;  Keating  v.  N.  Y.  C  cfe  H. 
R.  R.  R.  Co.,  49  id.  673 ;  Dickens  v.  N'.  Y.  C.  c6  S.  R.  R. 
R.  Co.,  1  Abb.  Ct.  of  App.  Dec.  504 ;  CavldweU  v.  Murphy, 

1  Duer,  233 ;  Addison  pn  Torts,  §  545.)  The  jury  had  the 
right  to  disbelieve  the  evidence  of  Klinger,  Feldman  and 
Stephenson,  if  the  jury  believed  their  statements  to  be 
intrinsically  impossible,  although  they  were  not  impeached. 
{StiUwell  V.  Carpenter,  2  Abb.  K  0. 238 ;  Stafford  v.  Leamy, 

2  J.  &  S.  294 ;  Tracy  v.  Town  of  Phelps,  1  Kan.  L.  J.  38.) 

Bbadley,  J.  The  action  was  founded  upon  the  charge  of 
negligence  of  the  defendant,  by  which  the  plaintiff  sustained 
personal  injuries.  In  the  evening  of  April  27,  1885,  the 
plaintiff  took  passage  on  a  train  upon  the  defendant's  rail- 
road, at  Flatbush,  to  ride  to  a  station  at  Rockaway  avenue, 
and  in  alighting  at  the  latter  place,  ho  received  the  injury 
complained  of.  The  evidence  on  the  part  of  the  plaintiff  was 
in  conflict  with  that  introduced  by  the  defendant  in  respect 
to  the  facts  essential  to  support  the  charge  of  negligence  of 
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the  defendant,  and  to  relieve  the  plaintiff  from  the  imputation 
of  contributory  negligence.  The  court  charged  the  jury  that : 
"  The  question  is  simply  which  story  is  true.  Is  the  story  told 
by  the  plaintiff  and  the  witness  Fox  true,  or  is  the  story  told 
by  the  passengers  who  were  called  as  witnesses  for  the  defend- 
ant true?  If  you  believe  the  plaintiff's  statement,  he  is 
entitled  to  a  verdict.  If  you  find  that  the  accident  occurred 
in  the  way  stated  by  the  defendant's  witnesses,  then,  plainly, 
the  defendant  is  not  liable,  because  the  accident  was  not 
caused  by  fault  on  the  part  of  the  railroad  company's  servants." 

The  defendant's  counsel  excepted  to  the  charge  that :  "  If 
the  jury  believe  the  testimony  of  the  plaintiff  and  Mr.  Fox, 
the  plaintiff  is  entitled  to  recover ; "  and  requested  the  court 
to  charge  "  that  it  is  for  the  jury  to  draw  that  inference." 
The  justice  presiding  then  added :  "  I  will  leave  it  for  the 
jury  to  say  whether  it  would  not  be  negligence  if  he  started 
to  get  off  the  train  while  in  motion."  The  question  presented 
on  this  review  arises  upon  such  exception  to  the  charge. 

If  there  was  any  opportunity  for  inference  upon  this  testi- 
mony on  the  part  of  the  plaintiff,  taken  as  true,  that  negli- 
gence of  the  defendant  or  the  freedom  of  the  plaintiff  from 
contributory  negligence  was  not  established  by  it,  the  charge 
was  error,  and  although  the  exception  was  not  taken  to  the 
charge  precisely  as  made,  it  may  be  treated  as  fairly  raising 
the  question  whether  the  instruction  was  warranted  by  the 
facts  as  represented  by  the  testimony,  on  the  part  of  the 
plaintiff,  to  which  the  court  referred,  which  was  to  the  effect 
that  the  plaintiff  sat  near  the  front  door  of  the  car ;  that  as 
soon  as  the  train  stopped  at  the  Eockaway  avenue  station,  he 
arose  from  his  sea:  and  proceeded  to  leave  the  car  by  going 
out  of  that  door ;  that  when  he  had  placed  one  foot  on  the  last 
or  lowest  step,  and  was  proceeding  to  step  off  the  car  with  the 
other  foot,  which  was  on  the  next  step  above,  he  was,  by  a 
sudden  jerk  of  the  train  in  starting,  thrown  to  the  ground  and 
one  of  his  feet  was  run  over  and  crushed. 

It  is  the  duty  of  a  railroad  company  to  give  passengers  a 
reasonable  opportunity  to  leave  its  train  at  stations  where  it 
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stops,  and  reasonable  diligence  on  the  part  of  its  passengers 
in  alighting  from  it  is  also  required.  In  this  instance  npon 
the  testimony  as  given  on  the  part  of  the  plaintiff,  if  taken  as 
true,  the  conclusion  was  required,  that  the  train  did  not  stop 
a  reasonable  or  sufficient  time  for  the  plaintiff  to  leave  it 
before  it  started,  and  for  that  reason  that  the  defendant  was 
chargeable  with  negligence  in  that  respect  unless  there  was 
some  other  fact  bearing  upon  that  question  for  the  considera- 
tion of  the  jury.  It  is  argued  that  the  defendant  may  have 
been  relieved  from  this  charge  of  negUgence  by  the  fact,  if 
so  found,  that  the  conductor  had  no  knowledge  that  the 
plaintiff  desired  to  leave  the  train  at  that  station.  It  may  be 
that  the  conductor  did  not  have  such  knowledge,  and  that  he 
did  not  see  the  plaintiff  when  he  left  his  seat,  and  thus  failing 
to  observe  that  any  passenger  was  leaving  the  train,  he  may 
have  deemed  delay  unnecessary.  The  conductor  may  have 
been  at  the  rear  end  of  the  car,  and  it  appears  that  no  one  in 
the  employ  of  the  defendant  was  at  the  front  end  of  it.  The 
fact  that  the  conductor  did  not  know  that  the  plaintiff  intended 
to  leave,  and  did  not  see  him  leaving  the  car,  cannot  furnish 
the  defendant  with  an  excuse  for  not  giving  the  plaintiff  a 
reasonable  time  to  get  from  the  train,  unless  the  latter  was  so 
situated  as  to  conceal  himself  from  observation. 

He  was  sitting  on  a  seat  in  the  car,  designed  for  passengers, 
until  he  started  to  leave.  He  was  entitled  to  time  to  get  off ; 
and  if  the  injury  was  occasioned  by  reason  of  the  failure  of 
the  defendant  to  give  him  such  time  before  the  train  was 
started,  it  was  guilty  of  negligence.  Such  opportunity  to 
alight  from  a  train  is  within  the  undertaking  assumed  by  a 
railroad  company,  and  the  safety  of  travel  requires  the  observ- 
ance of  that  duty.  The  fact  that  a  passenger  proceeds  to 
leave  a  train  at  a  station  where  it  has  stopped  ought,  for  the 
purpose  of  his  protection,  to  be  known  by  the  company, 
through  its  servants,  and,  therefore,  so  far  as  that  is  essential,  it 
is  deemed  chargeable  with  knowledge;  and  if  the  proper 
discharge  of  duty  in  that  respect  requires  more  means  of 
observation  or  precaution  it  should  be  furnished.     The  defense 
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cannot  succesgfullj  rest  upon  the  inference  that  the  con- 
ductor was  in  a  situation  where  he  could  not  or  did  not  observe 
the  purpose  of  the  plaintiff  to  depart  from  the  train.  It  is 
also  urged  that  the  circumstances  were  such  as  to  permit  the 
finding,  upon  the  plaintiff's  testimony,  that  he  was  not  free 
from  negligence.  It  is  not  claimed  that  the  plaintiff  did  not 
proceed  with  reasonable  diligence  to  alight,  but  it  is  insisted 
that  the  inference  was  permitted  that  he  did  not  use  reason- 
able care  in  doing  so,  upon  the  statement  given  by  him  of  the 
circumstances.  He  having  the  burden  of  proof  to  establish 
such  care,  is  entitled  to  the  benefit  of  no  presumption  in 
support  of  his  diHgence  or  caution. 

It  was  very  dark.  lie  says :  "  I  took  hold  of  the  rail  and 
stepped  down  on  the  first  step,  then  I  had  my  foot  on  the  last 
step,  and  was  going  to  step  off,  and  the  train  started  and  the 
jerk  of  the  car  knocked  me  over.  There  is  a  platform  and  two 
steps,  and  then  from  there  off  the  car.  Before  the  car  started 
I  was  off  the  platform,  my  right  foot  was  on  the  last  step,  and 
my  other  foot  on  the  other ;  my  left  foot  was  on  the  middle 
step  of  the  platform,  and  my  right  foot  on  the  last  step.  I  was 
about  to  step  off  the  car  on  the  platform ;  I  let  go  to  step 
down ;  as  soon  as  I  let  go  it  started  ;  I  did  not  have  hold  of 
anything  when  the  car  started  ;  I  had  no  warning  that  the  car 
was  about  to  start."  The  plaintiff  had  the  right  to  assume 
that  he  would  have  reasonable  opportunity  to  get  off  the  train 
before  it  started.  And  it  is  not  seen  that  his  omission  to  retain 
his  hold  onto  the  railing,  if  it  were  practicable  to  do  so,  at  the 
moment  he  was  about  to  step  from  the  car  onto  the  platform 
of  the  station,  could,  under  such  circumstances,  furnish  any 
imputation  of  negligence  on  the  part  of  the  plaintiff.  While 
the  darkness  called  for  the  exercise  of  caution  on  the  part  of 
the  plaintiff,  his  statement  was  to  the  effect  that  he  proceeded 
in  the  usual  manner  to  get  off.  He  sought  to  go  down  the 
steps  provided  for  the  purpose,  which  he  would,  as  appears 
by  his  evidence,  have  safely  accomplished  if  he  had  been  per- 
mitted. His  failure  to  seek  the  conductor  and  inform  him  of 
the  purpose  to  leave  the  train  at  that  station,  or  his  failure 
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to  see  that  his  movement  to  do  so  was  not  observed  by  the 
conductor,  furnished  no  fact  for  the  jury  for  the  reasons  before 
given.  The  leading  fact  litigated  upon  tlie  trial  was,  whether 
the  plaintiff  proceeded  to  alight  from  the  train  as  soon  as  it 
stopped  at  the  station,  or  delayed  doing  so  until  it  started. 
If  he  thereafter,  and  after  a  reasonable  opportunity  to  get  up, 
remained  in  his  seat,  the  conductor  may  have  had  the  right 
to  assume  that  he  did  not  intend  to  leave  there.  The  court, 
upon  that  subject,  charged,  to  which  there  was  no  exception, 
that  "  this  whole  case  depends  simply  on  one  question  of  fact : 
Did  the  passenger,  as  he  says,  attempt  to  alight  from  the  train 
as  soon  as  it  was  stopped  ?  If  he  did,  then  there  was  no  negli- 
gence upon  his  part,  and  the  defendants  were  to  blame  in  not 
giving  him  an  opportunity  to  get  off."  And  after  thus  stat- 
ing the  evidence  of  the  plaintiff  and  its  effect,  and  referring 
to  that  on  the  part  of  the  defendant  in  conflict  with  it,  he 
added  the  portion  of  the  charge  first  before  mentioned. 
Although  the  question  of  negligence  is  dependent  upon  facts 
which  must  go  to  the  jury,  when  any  inference  may  arise  from 
the  evidence  either  to  support  or  defeat  the  charge,  there  may 
be  a  state  of  facts  so  unqualified  as  to  justify  the  determination 
of  the  fact  as  matter  of  law.  The  facts  as  represented  by  the 
evidence  of  the  plaintiff,  if  taken  as  true,  furnished  all  the  ele- 
ments of  fact  requisite  to  the  liability  of  the  defendant,  and  no 
countervailing  deductions  could  reasonably  arise  from  it. 

These  views  lead  to  the  conclusion  that  the  exception  to  the 
charge  was  not  well  taken. 

The  question  of  the  weight  of  evidence  arising  upon  the 
very  decided  conflict  of  it,  as  to  the  essential  facts,  was  dis- 
posed of  in  the  court  below,  and  is  not  the  subject  of  consider- 
ation on  this  review. 

The  judgment  should  be  affirmed. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 
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Sahusl  Morris,   Respondent,   v.   The  Atlantic   Ayekue 
Railroad  Company  of  Brooklyn,  Appellant. 

Plaintiff  took  passage  on  one  of  defendant's  cars,  paying  the  usual  fare. 
A  rule  of  the  company  imposed  an  extra  charge  for  each  package  **  too 
large  to  be  carried  on  the  lap  of  the  passenger  without  incommoding 
others."  Plaintiff  carried  two  packages  of  picture  frames  about  two 
feet  in  length  and  twenty  inches  wide,  and,  because  of  alleged  refusal 
to  pay  an  additional  charge  therefor  or  to  leave  the  car,  was  forcibly 
ejected  therefrom.  In  an  action  for  assault  and  battery,  held,  that  the 
question  as  to  whether  the  packages  came  within  the  rule  was  one  of 
fact  for  the  jury;  that  the  determination  of  the  conductor  in  reference 
thereto  was  not  conclusive. 

The  conductor  was  called  as  a  witness  for  defendant.  On  his  cross-exami- 
nation he  was  asked  whether  he  testified  on  a  former  occasion  that  he 
told  the  plaintiff  at  the  time  of  the  occurrence  in  question  that  he  could 
'  not  ride  inside  the  car  because  it  was  against  the  rules  unless  he  paid  for 
the  packages;  he  answered  in  the  affirmative.  A  witness  called  by  the 
plaintiff,  for  the  purpose  of  contradicting  the  conductor,  was  asked, 
and  permitted  to  answer  under  objection  and  exception,  this  question: 
*'  Did  he  testify  that  he  demanded  that  the  plaintiff  should  pay  for 
frames  and  that  he  refused  to  pay  ? "  His  answer  was  to  the  effect 
that  the  conductor  did  not  so  testify.  Held,  that  the  reception  of  the 
testimony  was  error;  that  the  answer  in  the  affirmative  by  the  conduc- 
tor closed  the  inquiry,  as  there  was  nothing  legitimately  to  contradict. 

(Argued  November  1,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December  27, 
1886,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict. 

This  action  was  for  an  alleged  assault  and  battery. 

In  March,  1886,  the  plaintiff  took  passage  on  one  of 
defendant's  cars,  and  after  having  paid  the  usual  fare  of  five 
cents  and  after  riding  some  distance  was  forcibly  ejected  from 
the  car  by  the  conductor  and  driver,  by  which  the  plaintiff 
alleged  that  he  sustained  a  personal  injury.  The  alleged 
reason  for  putting  him  off  was  that  the  plaintiff  had  packages 
80  large  as  to  require  the  payment  of  additional  fare  pur- 
suant to  a  rule  or  regulation  of  the  company,  of  which  the 
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following  is  a  copy:  "Trunks,  baskets,  bundles,  conductors 
will  charge  as  follows:  Trunks,  twenty  cents;  baskets  or 
boxes  of  fruit  or  vegetables,  ten  cents  each ;  for  each  valise, 
basket  or  package,  too  large  to  be  carried  on  the  lap  of  the 
passenger  without  incommoding  others,  five  or  ten  cents, 
according  to  size."  The  packages  consisted  of  three  picture 
frames  done  up  in  two  parcels  which  were  about  two  feet  in 
length  and  nearly  twenty  inches  in  width.  The  plaintiff, 
when  requested,  refused  to  go  on  to  the  platform  of  the  car 
or  to  leave  it. 

The  further  material  facts  are  stated  in  the  opinion. 

W.  IF.  MdcFarland  for  appellant.  The  intendment  of 
law  is  that  an  error  in  the  admission  of  evidence  is  prejudicial 
to  the  party  objecting  and  will  be  ground  for  the  reversal  of 
the  judgment,  unless  the  intendment  is  clearly  repelled  by  the 
record.  The  error  must  be  shown  conclusively  to  be  innocuous. 
{Coleman  v.  Feopfe,  58  N.  Y.  561,  562 ;  Carroll  v.  Dientel^ 
95  id.  252.)  The  error  in  the  admission  of  the  evidence  was 
not  cured  by  the  fact  that  the  charged  implied  that  it  was 
unimportant.  {Erben  v.  LorUlard^  19  N.  Y.  303.)  When  a 
ruling  has  once  been  made  and  an  exception  has  been  duly 
taken,  the  party  must  stand  by  the  position  taken,  and  his 
adversary  has  the  right  to  hold  him  to  it  and  insist  upon  his 
exception.  {Furst  v.  S,  A,  R.  JR.  Co.,  72  N.  Y.  546.)  The 
statement  of  the  conductor  sought  to  be  contradicted  had  been 
drawn  out  by  the  plaintiff  on  cross-examination  and  was 
irrelevant  to  the  case,  and,  therefore,  the  endeavor  to  contra- 
dict it  was  an  attempt  to  raise  a  collateral  issue,  which  is  not 
permissible.    {Furat  v.  S.  A,  R.  R.  Co.,  72  K  Y.  545.) 

F.  L.  Backus  for  respondent.  The  verdict  was  not  excessive. 
{Leeds  v.  M.  O.  L.  Co.,  90  ^N".  Y.  29.) 

Bbadlby,  J.  The  action  was  brought  for  an  alleged  assault 

and  battery,  committed  upon  the  plaintiff  by  the  servants  of  the 

defendant,  in  forcibly  removing  him  from  one  of  its  cars  on 

which  he  had  taken  passage.     The  defendant  relied,  for  justifi- 
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cation  of  the  ejection  of  the  plaintiflE  from  the  car,  upon  his 
alleged  refusal  to  pay  the  additional  fare  required  by  the 
regulations  of  the  company  when  a  passenger  takes  into  its 
car  a  package  too  large  to  be  carried  on  the  lap  of  the 
passenger  without  incommoding  others ;  and  it  is  claimed  that 
the  plaintiff  had  a  package  which  brought  him  within  the 
operation  of  that  regulation ;  and  that  he  refused  to  pay  such 
additional  fare  as  well  as  to  leave  the  car,  on  request,  before 
force  was  applied  to  remove  him.  It  may  be  assumed  that 
the  regulation  referred  to  was  a  reasonable  one,  and,  therefore, 
if  the  facts  were  as  claimed  on  the  part  of  the  defendant,  the 
use  of  the  requisite  force  for  the  removal  of  the  plaintiflE  from 
the  car  was  justified.  Such  was  the  view  of  the  trial  court 
But  there  was  a  controversy,  in  respect  to  facts,  presented  by 
conflicting  evidence.  It  appears  that  the  plaintiflE  paid  to  tlie 
conductor,  and  the  latter  received  from  him,  the  usual 
passenger  fare  of  five  cents.  The  testimony  of  the  plaintiflE 
was  that  he  was  not  asked  to  pay  any  additional  fare,  but  all 
that  was  required  of  him  by  the  conductor,  before  he  was 
taken  out  of  the  car,  was  that  he  either  go  out  on  to  the  plat- 
form or  leave  the  car.  The  questions  were  presented  whether 
the  package  came  within  the  rule  which  entitled  the  defendant 
to  the  additional  fare,  and  if  it  did,  was  the  plaintiflE  requested 
or  did  he  refuse  to  pay  such  fare  before  his  ejection  from  the 
car.  These  were  by  the  trial  court  treated  as  questions  of 
fact  and  submitted  to  the  jury  as  such.  The  negative  of  either 
fact  would  entitle  the  plaintiflE  to  recover.  The  latter  was 
clearly  a  question  of  fact  upon  the  evidence. 

In  respect  to  the  other  proposition,  the  court  was  requested 
to  hold,  as  matter  of  law,  and  charge  the  jury,  that  the  bundles 
were  too  large  to  be  carried  on  the  lap  of  the  passenger  without 
incommoding  others.  Exception  was  taken  to  the  refusal  to 
so  ch::,rge.  And  the  court  was  further  requested,  and  declined, 
to  charge  that  "  the  question  as  to  whether  the  packages  were 
too  large  was  not  a  matter  to  be  decided  by  the  plaintiflE,  but 
is  to  be  decided  by  the  defendant,  and  if  its  agents  in  the 
exercise  of  fair  judgment,  and  in  good  faith,  determine  that  a 
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package  is  too  large  and  requires  pay,  the  passenger  must 
comply  with  a  request  to  pay  or  leave  the  car,"  and  exception 
was  taken  to  such  refusal.  For  the  successful  operation  of 
the  road,  and  for  the  accommodation  and  comfort  of  its  pas- 
sengers, certain  regulations  are  evidently  essential.  The  one 
in  question  was  reasonable,  but  that  portion  of  it  relating  to 
the  present  case  is  indefinite  in  so  far  that  it  does  not  in  terms 
furnish  all  the  infonnation  necessary  to  its  execution,  which 
is  dependent  upon  the  fact  that  the  package  is  too  large  to  be 
carried  in  the  lap  of  the  passenger  witliout  incommoding 
others.  A  package  may  be  such  and  so  large  as  to  require 
the  conclusion  that  it  is  within  the  rule,  which  entitles  the 
company  to  demand  the  increased  fare,  and  in  such  case  the 
court  might,  as  matter  of  law,  so  determine.  When  it  does 
not  necessarily  so  appear,  the  question  arising,  in  that  respect, 
becomes  one  of  fact  to  be  otherwise  disposed  of.  In  the 
present  case  the  court  could  not  hold  that  the  package  was 
within  the  meaning  of  those  referred  to  in  the  regulation. 
The  right  of  the  plaintiff  was  dependent  upon  the  application 
of  the  regulation  to  his  package,  and  not  upon  the  judgment 
of  the  conductor.  The  ability  of  the  latter  to  construe  the 
regulation,  and  to  determine  whether  the  package  justified 
the  demand  of  more  fare,  may  have  been  greater  than  that  of 
the  plaintiflE,  but  their  right  to  exercise  their  judgments  in 
that  respect,  subject  to  the  consequences,  was  not  unequal. 
The  question  was  for  the  jury  to  determine  whether  the 
extent  of  the  plaintiffs  package  was  such  as  to  be  embraced 
within  the  meaning  of  the  regulation.  The  question  is  one 
of  the  weight  of  evidence,  which  was  solely  for  the  consid- 
eration of  the  court  below.  If  the  execution  of  this  portion 
of  the  regulation  is  liable  to  be  attended  with  embarrassment, 
it  is  because  its  terms,  descriptive  of  the  packages  referred 
to,  are  not  sufficiently  definite  to  furnish  a  certain  guide  to 
the  company's  servants,  who  are  required  to  execute  it. 

There  was  no  error  in  the  reception  of  evidence  of  the 
number  of  passengers  in  the  car  when  the  plaintiff  entered. 
While  that  fact  had  no  bearing  upon  the  question  of  the  right 
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of  the  plaintiff  to  ride  Mrithout  paying  additional  fare,  it  was 
descriptive  of  the  situation.  If  all  the  seats  had  been  fall, 
there  would  have  been  some  demonstration  of  the  fact,  whether 
any  of  the  others  were  incommoded  by  the  package,  as  bear- 
ing upon  the  question  on  the  trial  in  that  respect.  And  it 
was  not  improper  to  show  the  number  present  who  saw  the 
transaction,  which  resulted  in  the  removal  of  the  plaintiff 
from  the  car.  The  court  distinctly  charged  the  jtiry  that  the 
number  of  passengers  in  the  car,  or  the  opportunity  to  carry 
a  package  because  the  number  was  small,  had  no  bearing 
on  the  question  of  the  right  of  the  defendant  to  require  of  the 
plaintiff  the  observance  of  the  regulation,  and  on  his  refusul 
to  do  so  to  expel  him  from  the  car  if  his  package  was  such  as 
to  justify  it. 

After  this  occurrence,  and  upon  the  complaint  of  the 
plaintiff,  the  matter  of  policeman  Campbell,  who  had  been 
called  upon  by  the  conductor  to  assist  in  the  removal  of  the 
plaintiff  from  the  car,  was  brought  to  a  hearing  on  that  account 
before  the  police  commissioners  of  Brooklyn,  and  the  con- 
ductor and  driver  there  testified  as  witnesses.  On  their  cross- 
examination,  on  the  trial  of  the  present  case,  they  were  by 
the  plaintiff's  counsel  asked  whether  they  made  certain  state- 
ments on  the  hearing  before  the  commissioners,  and,  after  their 
answers,  evidence  was  given  that  they  testified  otherwise  there. 
This  evidence  was  not  competent  on  the  merits  as  against  the 
defendant,  but  so  far  as  the  facts  embraced  within  those  state- 
ments were  material  to  the  issue  on  trial,  the  contradictory  evi- 
dence was  competent  solely  for  the  purpose  of  affecting  the 
credibility  of  the  witnesses.  It  must  be  assumed  that  it  was 
received  for  that  purpose  only,  and,  therefore,  competent.  It 
is  for  such  purpose  permitted,  in  that  manner,  to  prove  that  a 
witness  has  made  prior  statements  contradictory  to  those  which 
he  states  on  the  trial,  as  bearing  upon  his  credibility  or  reliability 
as  a  witness.  The  plaintiff  not  only  did  this  but  went  further. 
The  conductor  on  his  cross-examination  was  asked  whether  he 
testified  before  the  commissioner  that  he  told  the  plaintiff,  on 
the  occasion  in  question,  that  he  could  not  ride  inside  the  car 
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because  it  was  against  tlie  roles,  unless  he  paid,  referring  to 
the  additional  fare  on  account  of  the  package.  The  witness 
answered  in  the  affirmative.  Then,  by  way  of  contradiction, 
another  witness,  who  was  present  and  took  the  notes  of  evi- 
dence on  that  hearing,  was  asked,  did  he  testify  that  he 
demanded  that  the  plaintiff  should  pay  for  the  frames,  and 
that  he  refused  to  pay?  To  which  objection  was  made  on  the 
ground,  that  the  question  was  not  asked  the  witness,  that  it 
was  immaterial  and  collateral,  and  that  the  issue  on  the  hear- 
ing was  different  from  the  one  in  this  action.  The  objection 
being  overruled  and  exception  taken,  the  witness  answered, 
to  the  effect  that  the  conductor  did  not  so  testify,  or  testify 
to  anything  about  paying  for  the  package.  This  evidence 
was  not  contradictory  ofany  thing  which  the  conductor  stated 
on  the  hearing  before  the  commissioner,  and,  therefore,  did 
not  come  within  the  rule  which  permits  evidence  of  that 
character  to  impeach  the  credit  of  a  witness.  The  question, 
to  which  the  objection  was  taken,  was  not  whether  the  con- 
ductor had  made  any  particular  statement  prior  to  the  trial, 
in  conflict  with  that  made  by  him  on  this  trial,  or  whether  he 
had  made  one  which  he  on  cross-examination  denied  having 
made,  but  whether  on  the  former  hearing  he  had  stated  what 
on  this  trial  he  said  he  had  there  stated.  The  fact  whether  he 
had  or  not  so  testified  on  that  hearing,  was  not  relevant  to  the 
issue  in  this  action,  although  the  fact  whether  he  did  demand 
payment  was  a  material  one  upon  such  issue.  The  answer  in 
the  affirmative,  by  the  conductor,  of  the  question  put  to  him 
by  the  plaintiffs  counsel,  closed  the  inquiry  in  respect  to  the 
statement  embraced  in  it.  There  was  nothing  to  legitimately 
contradict.  The  witness  by  such  answer  testified  that  he  had 
upon  such  hearing  made  the  statement  to  which  his  attention 
was  called  by  the  question.  And  inasmuch  as  the  fact  whether 
or  not  he  had  so  testified,  was  collateral  and  irrelevant  in  this 
action,  the  plaintiff  was  concluded  in  his  inquiry  by  the  answer 
given  by  the  witness.  The  evidence  was,  therefore,  incom- 
petent {Comrnonwealth  v.  Hawhens^  3  Gray,  463 ;  Height 
V.  People^  60  K  Y.  392 ;  HaH  v.  //.  R,  B.  Co.,  84  id.  56.) 
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The  question  whether  the  plaintiff  was  by  the  conductor 
asked,  and  refused  after  he  was  asked,  to  pay  the  additional  fare 
before  he  was  put  off  the  car,  was  in  dispute  upon  the  conflicting 
evidence.  And  it  cannot  be  seen  that  the  evidence  that  the 
conductor  made  no  statement  to  that  effect  on  his  examination  as 
a  witness  before  the  police  commissioner  shortly  after  the  occur- 
ence, may  not  have  been  prejudicial  to  the  defendant  upon 
that  question  of  fact.  For  that  reason,  and  for  that  error,  the 
judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  reversed. 


^__^     Frances  W,  Pettengill,  Respondent,  u  The  Cttt  or 
185  m  YoNKEBs,  Appellant. 

It  is  the  duty  of  a  municipal  corporation  to  keep  its  streets  in  a  safe  con* 
dition  for  public  travel,  and  it  is  bound  to  exercise  reasonable  diligence 
to  accomplish  that  end;  this  is  so  as  well  where  an  obstruction  rendering 
travel  unsafe  is  caused  by  a  third  person,  as  where  it  is  the  act  of  the 
corporation. 

Where,  therefore,  public  or  private  improvements  are  being  made  in  a  city 
street  causing  an  obstruction,  it  is  the  duty  of  the  city  to  guard  them  so 
as  to  protect  travelers  on  the  street  from  receiving  injuries  therefrom. 

The  municipality  is  not  absolved  from  liability  by  the  fact  that  the 
obstruction  was  caused  by  a  contractor  with  the  city,  who  by  his  contract, 
is  bound  to  properly  guard  it  or  to  place  warning  lights. 

A  person  using  a  public  street  is  not  required  to  be  vigilant  to  discover 
dangerous  obstructions,  but  may  walk  or  drive  in  day  or  night-time,  rely- 
ing upon  the  assumption  that  the  corporution  has  performed  its  duty  and 
in  that  respect,  he  is  exposed  to  no  danger  from  its  neglect. 

In  an  action  to  recover  d:  -^ages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  the  complaint  alleged  that  "  by  and 
under  the  direction  of  the  defendant"  a  trench  was  excavated  and  a 
dangerous  embankment  therefrom  thrown  up  in  one  of  its  streets  and 
was  negligently  suffered  to  remain  exposed  and  without  proper  protec- 
tion or  notice  to  travelers;  that  a  carriage,  in  which  plaintiff  wcjs  riding 
on  a  dark  night  ran  against  such  embankment  and  was  upset,  causing 
the  injuries  complained  of.  Held,  that  under  the  complaint,  plaintiff 
was  not  confined  to  proof  that  the  obstruction  was  created  by  defend- 
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ant,  but  was  entitled  to  show  that  it  was  the  work  of  a  third  person  and 
was  left  unguarded  by  defendant  after  notice  of  its  existence;  also,  that 
upon  the  question  of  notice  it  was  competent  to  show  the  condition  of 
the  street  and  the  absence  of  lights  in  the  night-time  ptior  to  the  acci- 
dent and  on  the  srjne  night  thereafter. 

It  appeared  that  the  dangerous  condition  of  the  street  had  existed  for  two 
months  prior  to  the  accident,  ffdd,  that  defendant  was  chargeable  with 
notice  thereof. 

The  improvement  causing  the  obstruction  was  being  done  under  a  contract 
with  defendant's  board  of  water  commissioners  in  performance  of  the 
duty  devolved  upon  it.'  Beldy  that,  although  said  board  was  created  by 
special  statute  (Chap.  86,  Laws  of  1878),  yet  as  it  Is  recognized  as  a 
department  of  the  city  government  (Chap.  184,  Laws  of  1881)  and  its 
duties  defined,  and  as  it  exists  solely  for  the  benefit  of  the  city  in  doing 
the  work,  it  was  engaged  in  the  discharge  of  a  municipal  duty,  and  for 
its  negligence  in  the  performance  thereof  the  city  was  responsible. 

(Argued  October  81, 1880;  decided  November  26,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  at  the  December  Term,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently 
stated  in  the  opinion. 

Joseph  F.  Daly  for  appellant.  If  the  city  caused  the 
excavation  and  failed  to  protect  it,  it  is  liable  for  any  conse- 
quences that  happened  from  such  neglect.  {Storra  v.  Ciiy 
of  Uticay  17  N.  T.  104.)  The  cause  of  action  being  for 
making  an  excavation  in  the  street,  and  failing  to  properly 
protect  and  guard  it,  it  was  error  for  the  learned  trial  judge 
to  permit  plaintiff  to  prove  that  on  other  occasions  the  street 
was  out  of  order  and  improperly  protected.  ( Warner  v. 
ir.  Y.  a.  R,  R.  Cfe.,  44N.  Y.  465, 472, 473 ;  MaiUer  v.  E.  P. 
Line,  61  id.  316 ;  Shnith  v.  G.  S.,  etc.,  R.  R.  Co.,  11  Abb. 
N.  C.  62 ;  Storr.9  v.  City  of  Utica,  17  N".  T.  104 ;  Dressel  v. 
City  of  Einffston,  32  Hun,  533 ;  Brvsso  v.  Oity  of  Buffalo^ 
90  N.  T.  679.)  The  fact  of  insufficient  protection  on  other 
nights  had  nothing  to  do  with  this  action,  and  only  tended  to 
create  a  prejudice  in  the  mind  of  the  jury,  and  invite  punitive 
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damages,  not  directly  arising  from  the  occurrence.  (  Warn^ 
V.  K  Y.  a  B.  R.  Co.,  44  N.  T.  472.)  Jury  trials  should  be 
strictly  confiqed  to  the  issues  made,  and  to  the  legitimate  facts 
bearing  upon  them,  and  the  practice  of  dragging  in  extraneous 
matters  to  influence  the  jury  cannot  be  too  strongly  con- 
demned. {aHagan  v.  DiUon,  76  N.  T.  72.)  The  law  will 
not  impute  to  a  person  the  negligence  of  another,  unless  the 
relation  of  master  and  servant  existed.  {King  v.  N.  Y.  C.  & 
H.  a.  R.  R.  Co.,  66  N.  Y.  181 ;  Pack  v.  Mayor,  etc.,  3  id. 
489 ;  Kelly  v.  Mayor,  [etc.,  11  id.  432 ;  Blake  v.  Ferris^ 
5  N.  Y.  48.)  When  the  legislature  gives  a  corporation  the  right 
to  enter  upon  a  street  and  use  it,  the  municipal  authorities  are 
not  responsible  for  accidents  to  travelers  resulting  from  such 
use.  {Roe  v.  Elmmdorf,  52  How.  232.)  The  board  of 
water  commissioners  in  supplying  the  inhabitants  of  the  city 
of  Yonkers  with  water  was  doing  a  private  act  and  was  not 
carrying  out  any  corporate  duty  of  the  city  of  Yonkers,  and 
the  city  was  not  liable  for  its  negligence.  {Ham  v.  Mayor 
etc,,  70  N.  Y.  459  ;  MaxirriiUum  v.  Mayor,  etc.,  62  id,  160 ; 
Donovan  v.  Bd.  of  Ed,,  85  id.  117  ;  Heiaer  v.  Mayor,  etc., 
104  id.  68 ;  iV^.  r.  cfe  B.  S.  M  Z.  Co.  v.  City  of  Brooklyn, 
71  id.  580 ;  2  Dillon  on  Mun.  Corp.  [1st  ed.]  §§  772,  974.) 
A  city  is  not  liable  for  negligent  acts  of  its  policemen. 
{McKay  v.  Buffalo,  9  Hun,  401.) 

James  M.  Hunt  for  respondent.  .  A  general  all^ation  of 
negligence,  without  specifying  the  particulars  thereof,  has 
been  held  by  this  court  to  be  sufficient.  {Oldfield  v.  If.  Y.  cfe 
H.  R.  R.  Co.,  14  N.  Y.  310,  314 ;  Saioyer  v.  City  of  Amster- 
dam, 20  Abb.  K  C.  227,  236  ;  Parsons  v.  iT.  Y.  C.  dk  H.R. 
R.  R.  Co.,  113  N.  Y.  335, 361 ;  EhrgoU  v.  Mayor,  etc.,  96  id. 
264,  273  ;  Nelson  v.  VU.  of  Canisteo,  100  id.  89,  93.)  A  muni, 
cipal  corporation  is  bound  to  keep  its  streets  safe  for  travelers, 
and  upon  failure  so  to  do  is  liable  for  damages  sustained  by 
reason  of  such  failure.  {Turnery.  City  of  NeioburgK,  109 
N.  Y.  301 ;  Jeijohurst  v.  City  of  Syracuse,  108  id.  303 ;  Kum 
V.  City  of  Troy,  104  id.  344 ;   Pomfrey  v.  VU.  of  Saratoga 
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Springsj  Id.  459 ;  EhrgoU  v.  Mayor^  eto.^  96  id  271 ;  Rehr 
herg  v.  Mayor^  etc.j  91  id.  137.)  The  city  i8  primarily  liable, 
although  it  have  a  right  of  action  against  its  agent,  whose 
hands  caused  the  obstruction,  and,  although  against  such  agent 
the  party  injured  might  have  maintained  an  action.  (  VU.  of 
Part  Jervis  v.  First  Noit.  Bk.^  96  N.  Y.  550  ;  McMahon  v. 
8.  A.  R.  R.  Co.,  75  id.  231,  235  ;  City  of  Rochester  Y.Mont^ 
gomery,  72  id.  65.)  Where  public  or  private  improvements 
are  being  made  in  its  streets,  it  is  the  duty  of  the  city  to  guard 
and  protect  such  improvements.  {Creed y.  Ha/rtman,  29 N.  Y. 
596 ;  nines  v.  CUy  of  Lockport,  50  id.  236 ;  Masterton  v. 
VU.  of  ML  Vernon,  58  id.  394 ;  Brusso  v.  City  of  Buffalo^ 
90  id.  679 ;  Saulshury  v.  ViUage  of  Ithaca,  94  id.  27 ; 
t)(wenport  v.  Ruckma/n,  37  id.  568,  573 ;  Russell  v.  ViUage 
of  Canastota,  98  id.  496,  502 ;  WiUard  v.  Town  of 
Newberry,  22  Vt  458 ;  McOuvre  v.  Spence,  91  N.  Y.  303, 
306.)  The  fact  that  the  contractor  who  did  the  work  con- 
tracted to  keep  guards  and  signals  about  the  works  does  not 
relieve  the  city  from  liability  to  plaintiff,  although  it  may 
give  the  city  a  right  of  action  against  the  contractor.  {Brusso 
V.  City  of  Buffalo,  90  N.  Y.  679,  680 ;  Storrs  v.  City  of 
Utica,  17  id.  W)4,  108, 109.)  The  required  notice  is  simply 
of  the  existence  of  the  obstruction,  and  not  necessarily  of  its 
dangerous  character.  {Rehberg  v.  Mayor,  etc.,  91  N.  Y. 
137-144;  Goodfellow  v.  Mayor,  etc.,  100  id.  15,  18;  Weed 
V.  Ballstan,  76  id.  329,  336;  Todd  v.  City  of  Troy,  61  id. 
506-509.)  The  city  had  sufficient  notice.  {Requa  v.  City 
of  Rochester,  45  N.  Y.  129,  136 ;  Todd  v.  City  of  Tray,  61 
id.  506-509 ;  Pomfrey  v.  VU.  of  Saratoga  Springs,  104  id. 
459 ;  Weed  r.  VU.  of  BaUston  Spa,  76  id.  329,  332,  336 ; 
Kum  V.  City  of  Tray,  104  id.  344.)  The  city  of  Yonkers  is 
responsible  for  the  misfeasance  as  well  as  the  nonfeasance  of 
the  board  of  water  commissioners  of  the  city  of  Yonkers, 
when  engaged  in  work  necessary  to  supply  said  city  or  any 
part  thereof  with  water.  .(Laws  of  1881,  chap.  184;  Laws  of 
1868,  chap.  673;  Laws  of  1871,  2078;  Ehrgott  v.  Mayor ^ 
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etc.,  96  N,  Y.  273.)  The  duty  of  supplying  its  citizens  with 
water  is  a  municipal  duty.  (Laws  of  1881,  chap.  184,  §§  4,  6 ; 
Laws  of  1879^  chap.  28 ;  Laws  of  1875,  chap.  181;  92  N.  Y. 
368 ;  66  id.  413 ;  41  Barb.  381 ;  4  Week.  Dig.  538 ;  96  X.  Y. 
271,  273;  Dillon  on  Mun.  Corp.  [3d  ed.]  §  1027;  Sage  v.  City 
of  Brooklyn^  89  N.  Y.  197 ;  Barnes  v.  Diat.  of  Uoluinbiay 
91  U.  S.  540 ;  Comrs.  v.  GlennoHy  21  Hun,  244 ;  Grant  v. 
OUy  of  Brooklyn^  41  Barb.  381 ;  3  Den.  433 ;  MaximUlian 
V.  Mayor^  etc.,  62  N.  Y.  160 ;  Bam  v.  Mayor,  etc.,  70  id.  459 ; 
96  id.  274;  Fleming  v.  Suspension  Bridge,  92  id.  368.) 
Defendant's  motion  for  a  nonsuit  was  properly  denied.  {Todd 
V.  CHiy  of  Troy,  61  N.  Y.  506,  508,  510 ;  Nelson  v,  Canist^o, 
100  id.  89.)  The  city  of  Yonkers  is  not  relieved  from  the 
duty  of  keeping  its  streets  safe  for  travelers,  even  though 
it  should  be  held  that  the  board  of  water  commissioners  is  not 
a  part  of  the  machinery  for  carrying  on  the  municipal  govern* 
ment.  {Nelson  v.  Ganisteo,  100  K  Y.  89,  93.)  There  is 
nothing  in  the  charter  to  relieve  the  city  of  Yonkers  from  lia- 
bility in  this  case.  {Kumy,  City  of  Troy,  104  N.Y.  344,  348.) 

Bbown,  J.  The  plaintiff  recovered  a  judgment  at  the  circuit 
for  $10,000  for  personal  injuries  received  by  her  in  conse- 
quence of  an  obstruction  in  Yonkers  avenue  one  of  the  public 
streets  in  the  city  of  Yonkers. 

The  obstruction  consisted  of  a  heap  of  dirt  and  rocks  thrown 
out  from  a  trench  dug  for  the  purpose  of  laying  water  pipes- 
The  night  of  the  accident  was  very  dark  and  misty.  The 
plaintiff  was  riding  with  her  husband  in  a  wagon  drawn  by 
one  horse  going  east,  and  coming  in  contck^t  with  the  heap  of 
dirt  and  stones  the  wagon  was  overturned  and  the  plaintiff 
injured. 

The  evidence  as  to  the  existence  of  lights  at  or  near  the 
place  of  the  accident  was  conflicting,  but  the  jury  were 
authorized  to  find,  and  on  this  appeal  we  must  assume  they  did 
find|  the  facts  in  conformity  with  the  plaintiff^s  proof. 

Upon  that  assumption  there  was  no  light  within  one  hundred 
feet  of  the  place  of  the  accident,  no  guard  or  barrier  around 
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the  heap  of  dirt,  or  the  open  trench,  and  nothing  to  warn  the 
plaintifE  or  her  husband  of  danger.  We  are  of  the  opinion 
that  the  ease  in  all  its  aspects  was  one  for  the  consideration  of 
the  jury. 

The  point  that  proof  was  admitted  which  was  at  variance 
with  the  cause  of  action  alleged  in  the  complaint  is  not  well 
taken.  The  cause  of  action  was  negligence  on  the  part  of  the 
defendant  in  permitting  one  of  the  public  streets  of  the  city  to 
be  in  a  dangerous  condition.  The  facts  which  constituted  the 
negligence  were  alleged  to  be  the  excavation  of  a  dangerous 
hole  or  trench  and  throwing  up  a  dangerous  embankment 
therefrom  in  the  street  "by  and  under  the  direction  of  defend- 
ant" and  in  suffering  the  trench  and  embankment  to  be 
without  protection  or  notice  to  travelers  on  the  night  of  the 
accident. 

These  facts  were  denied  by  the  answer,  and  under  the  issue 
thus  made  the  plaintiff  was  entitled  to  recover  by  showing,  to 
the  satisfaction  of  the  jury,  either  a  dangerous  obstruction 
created  by  the  city  and  left  unguarded  or  an  obstruction 
created  by  some  third  person  and  left  unguarded  by  the  city 
after  notice  of  its  existence.  Upon  the  latter  branch  of  the 
case  all  the  evidence  relating  to  the  condition  of  the  street, 
and  the  absence  of  lights  in  the  night-time  prior  to  the 
accident  was  admissible  as  it  tended  to  show  a  condition  of 
afi&iirs  from  which  the  jury  could  infer  that  the  city  had  or 
ought  to  have  had  knowledge  of  the  dangerous  condition 
of  the  street. 

The  evidence  as  to  the  non-existence  of  lights  at  the  trench 
after  the  accident  was  confined  to  the  night  in  question,  and  was 
admissible  to  contradict  the  testimony  of  the  contractors  that 
a  light  was  there.  It  may  not  have  been  strictly  in  rebuttal 
but  its  admission  was  discretionary  with  the  trial  court. 

Even  if  the  appellant's  contention,  that  it  was  not  responsible 
for  the  negligent  acts  of  the  water  board,  was  sound,  that 
would  not  relieve  it  from  liability  in  this  case. 

The  dangerous  condition  of  the  street  had  existed  for  two 
months  or  more  before  the  accident,  and  the  defendant  must 
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be  deemed  to  have  had  knowledge  of  it  Its  duty  was  to  keep 
the  streets  iu  a  safe  condition  for  public  travel,  and  it  was 
bound  to  exercise  reasonable  diligence  to  accomplish  that  end, 
and  the  rule  is  now  well  established  to  be  applicable  whether 
the  act  or  omission  complained  of  and  pausing  the  injury  is 
that  of  the  municipal  corporation  or  some  third  party.  [Ndson^ 
V.  VU.  of  Cantsteo,  100  N.  T.  89.) 

Where  public  or  private  improvements  are  being  made  in 
a  street,  it  is  the  duty  of  the  city  to  guard  and  protect  them 
so  as  to  protect  travelers  on  the  street  from  receiving  injury 
therefrom.  {Turner  v.  Citi/  of  IS^ewhurgh,  109  N.  Y.  301.) 
And  if  necessary  to  prevent  accidents  it  should,  by  some  bar- 
rier, close  the  street  against  the  public  so  that  no  harm  may 
happen  if  the  work  on  the  street  is  delayed.  (Sussell  v.  FtZL 
(f  Cafiastotay  98  N.  Y.  496.) 

A  person  using  a  public  street  has  no  reason  to  apprehend 
danger,  and  is  not  required  to  be  vigilant  to  discover  dangerous 
obstructions,  but  he  may  walk  or  drive  in  the  daytime  or 
m'ght-time,  I'elying  upon  the  assumption  that  the  corporation 
whose  duty  it  is  to  keep  the  streets  in  a  safe  condition  for 
travel  have  performed  that  duty,  and  that  he  is  exposed  to  no 
danger  from  its  neglect. 

Although  the  street  where  tliis  accident  happened  had  been 
in  a  dangerous  condition  for  weeks,  the  proof  does  not  show 
the  slightest  effort  on  the  part  of  the  city  to  warn  travelers  of 
its  condition.  It  appeared  to  have  relied  upon  the  contractor 
to  maintain  the  warning  lights  at  the  excavation,  which,  under 
his  contract,  he  was  Iwund  to  do.  But  the  city  was  not 
absolved  from  its  liability  by  this  provision  of  the  contract. 
{Turner  v.  (Hty  of  Nexohurgh^  9upra.) 

We  think,  however,  that  the  board  of  water  commissioners 
was  one  of  the  instrumentalities  of  the  government  of  the  city, 
and  that  the  defendant  is  liable  for  its  negligent  acts. 

In  Ehrgott  v.  Mayor ^  etc,  (96  N.  Y.  273),  this  court  said : 
**  To  detennine  whether  there  is  municipal  responsibility,  tlie 
inquiry  must  be  whether  the  department  whose  misfeasance  or 
nonfeasance  is  complained  of  is  a  part  of  the  machinery  for 
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carrying  on  the  municipal  government,  and  whether  it  was 
at  the  time  engaged  in  the  discharge  of  a  duty  or  charged 
with  a  duty  primarily  resting  upon  the  municipality." 

The  duty  of  supplying  the  citizens  of  Yonkers  with  water 
is  by  statute  made  a  municipal  duty,  and  the  board  of  water 
commissioners  exists  for  that  purpose. 

While  this  board  is  created  by  special  statute  it  is  recognized 
as  a  department  of  the  city  government  in  the  charter,  and 
charged  with  the  duty  of  "  making  the  necessary  surveys,  etc., 
and  preparing  a  general  plan  and  system  of  sewers  for  the 
city,"  also  "of  preparing  and  approving  specifications  for  con- 
structing all  sewers,  drains,  wells,  fire  cisterns,  laying  water 
pipes  and  erecting  hydrants." 

The  board  exists  solely  for  the  benefit  of  the  city.  It  can 
own  no  property  and  do  no  act  that  has  not  reference  to  the 
well-being  of  tlie  city.  It  is  given  the  power  to  purchase  and 
acquire  land,  but  the  title,  when  acquired,  vests  in  the  city. 
For  its  contracts  the  city  is  liable  and  judgments  recovered 
against  it  are  judgments  against  the  city.  When  the  water 
rents  collected  by  it  are  more  than  sufficient  to  meet  its 
expenses  the  surplus  must  go  to  the  benefit  of  the  city.  It  is 
denominated  the  "  board  of  water  commissioners  of  the  city 
of  Yonkers."  It  is  not  an  independent  body  acting  for  itself 
but  is  a  department  of  the  city  and  one  of  the  instruments  of 
the  municipal  government.  Being  such,  when  engaged  in 
digging  the  trench  for  the  purpose  of  laying  water  pipe  iii 
Yonkers  avenue,  it  was  engaged  in  the  discharge  of  a 
municipal  duty,  and  it  was  obligatory  upon  it,  in  so  doing,  to 
so  protect  and  guard  the  work  that  it  should  not  endanger 
persons  using  the  street,  and  if  that  was  impossible,  with  a 
due  and  diligent  prosecution  of  the  work,  the  street  should,  by 
suitable  barrier,  have  been  closed  against  the  public. 

For  its  failure  so  to  do  and  for  injuries  resulting  from  such 
failure  the  defendant  is  liable.  {ErgJioU  v.  Mayor^  etc.,  96 
N.  Y.  265 ;  Walsh  v.  Mayor,  etc.,  107  id.  220 ;  Barnes  v. 
Dist.  of  Columbia,  91  IJ.  S.  540 ;  Brusso  v.  City  of  Buffalo, 
90  N.  Y.  679.) 
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None  of  the  exceptions  to  the  charge  oi  the  learned  judge 
who  presided  at  the  trial  are  well  taken  and  the  judgment 
should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


{lie  M\      Ibabelle  K.  Arnold  et  al.,  Appellants,  v.  Geobgb  A.  Green, 
'*    — *  Kespondent. 

Where  one,  who  pays  a  mortgage  upon  land  in  which  he  has  an  interest, 
stands  in  such  a  relation  thereto  that  his  interest,  whether  legal  or 
equitable,  cannot  otherwise  be  adequately  protected,  the  transaction  will 
be  treated  in  equity  as  an  assignment,  and  he  is  entitled  to  enforce  it  for 
his  own  reimbursement  and  the  protection  of  his  interest. 

Defendant  was  the  owner  of  land  subject  to  a  mortgage,  for  the  payment 
of  which  he  was  not  personally  liable;  he  contracted  to  seU  the  land  to 
A.,  one  of  the  plaintiffs,  subject  to  the  mortgage.  Prior  to  the  time  of 
the  performance  of  the  contract  the  mortgage  became  due;  the  holder 
refusing  to  assign  it,  defendant  paid  it  and  received  and  recorded  the 
satisfaction  thereof,  and  upon  a  tender  by  the  vendees  of  the  purchase^ 
price  and  interest  due  thereon  and  on  the  mortgage,  refused  to  convey. 
In  an  action  brought  to  compel  a  specific  performance  of  the  contract* 
A«^d,  that  a  judgment  was  proper  granting  the  relief,  with  the  condition, 
however,  that  the  mortgage  be  reinstated,  its  discharge  canceled  of 
record  and  defendant  subrogated  to  the  rights  of  tlie  mortgagee  at  the 
time  of  its  payment;  and  that  plaintiffs  have  three  months  after  entry  of 
judgment  or  the  final  determination  of  any  appeal  to  pay  or  procure  a 

-  purchaser  of  the  mortgage  and  tliat  defendant  pay  costs;  that  the  pay- 
ment of  the  mortgage  did  not  satisfy  its  lien,  but  defendant  then 
became  the  equitable  assignee  of  the  mortgage  and  was  entitled  to 
enforce  it  for  his  own  reimbursement  and  the  protection  of  his  interest 
in  the  land;  but  that,  as  it  appeared  that  liis  method  had  been  under^ 
handed  and  not  simply  a  fair  effort  to  protect  his  property,  this  gave  the 
court  jurisdiction  to  require  him  to  so  handle  his  security  as  not  to 
impair  the  plaintiffs,  and  therefore  to  defer  for  a  reasonable  time  the 
enforcement  of  the  mortgage;  that  plaintiffs  seeking  equity  from 
defendant  must  do  equity. 

(Argued  October  31, 1880;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  at  the  March  Terra,  1886,  which  modified,  and  as 
modified,  affirmed  a  judgment  in  favor  of  plaintiffs,  rendered 
on  a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  to  compel  the  specific  performance  of  a 
contract  to  convey  land. 

On  the  11th  of  July,  1879,  the  defendant  entered  into  an 
agreement  with  Isabelle  K.  Arnold,  one  of  the  plaintiffis, 
whereby  he  covenanted  to  convey  to  her  one  hundred  and 
ninety  acres  of  land,  known  as  the  Arnold  homestead,  in  the 
town  of  Mt.  Morris,  Livingston  county,  "  subject  to  all  exist- 
ing liens  now  on  said  property,"  upon  the  payment  by  her  of 
the  sum  of  $1,400,  with  interest  thereon  payable  semi-annu- 
ally, together  with  interest  on  the  incumbrances  then  existing 
on  said  farm  and  the  taxes  thereon,  all  of  which  she  duly 
agreed  to  pay  on  her  part.  The  liens  existing  on  the  premises 
at  the  date  of  said  contract  were  (1),  a  mortgage  dated  April 
17,  1877,  given  by  Kussell  G.  Arnold  to  William  A.  Wads- 
worth  to  secure  the  payment  of  $6,000,  in  three  years  with 
semi-annual  interest,  no  part  of  which  had  been  paid  when 
this  action  was  commenced,  except  the  interest  up  to  April 
2,  1883 ;  and  (2),  a  decree  in  the  Surrogate's  Court  of  said 
county  for  the  payment  of  the  debts  of  Ashbel  Arnold, 
deceased,  a  former  owner  of  said  land,  amounting  to  the  sum 
of  $527.47  with  interest  from  February  21,  1881.  This 
decree  was  a  charge  upon  the  land  subsequent  to  the  Wads- 
worth  mortgage,  but  prior  to  the  interest  of  the  defendant, 
who  at  the  date  of  said  contract  was  the  owner  of  the  equity 
of  redemption.  An  appeal  had  been  taken  from  said  decree 
and  was  pending  at  the  time  of  the  trial.  The  plaintiff,  Susie 
K.  Arnold  subsequently,  by  assignment,  acquired  an  interest 
in  said  land  contract  upon  which  there  is  still  unpaid  the 
whole  of  the  principal,  besides  interest  from  May  10,  1883. 
The  plaintiffs  have  been  in  the  possession  of  the  premises 
since  the  date  of  the  contract.  On  Saturday,  December  8, 
1883,  the  defendant  demanded  of  the  plaintiffs  payment  of 
the  interest  due  on  the  contract,  and  was  told  that  it  would 
be  paid  by  the  middle  of  the  following  week.     He  gave  them 
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until  the  next  Saturday.  They  also  informed  him  that  they 
would  get  the  money  and  pay  him  and  that  they  should  want 
a  deed,  to  which  he  made  no  reply.  On  Monday,  December 
eleventh,  they  told  him  that  they  would  be  ready  at  eleven 
o'clock  to  pay  him  and  take  a  deed,  and  he  said  that  he  would 
be  at  home  at  that  hour,  but  before  it  arrived  he  left 
Mt.  Morris,  where  he  resided,  and  went  to  the  residence  of  said 
Wadsworth,  at  Geneseo,  and  proposed  to  pay  said  mortgage 
and  take  an  assignment  of  it.  Mr.  Wadsworth  refused  to 
assign,  whereupon  the  defendant  paid  him  the  amount  of  the 
mortgage,  $6,231.50,  and  received  a  discharge  of  the  same 
which  he  placed  upon  record.  In  the  afternoon  of  the  same 
day  the  plaintiffs  offered  to  pay  defendant  the  sum  unpaid 
on  the  contract  and  requested  him  to  give  them  a  deed,  but 
he  refused.  He,  however,  offered  to  sell  the  farm  to  the 
plaintiff,  Isabelle,  for  the  amount  of  the  incumbrances  thereon, 
provided  she  would  ^^pay  up  to  six  or  seven  thousand  dol- 
lars," and  to  give  a  deed  and  take  a  mortgage  payable  in  six 
years.  Said  Wadsworth  held  the  mortgage  as  an  investment 
and  had  not  called  for  the  principal,  and  did  not  wish  that  it 
should  be  paid,  but  he  had  stated  to  the  defendant  that  unless 
payments  were  promptly  made  he  should  proceed  to  collec- 
tion. On  several  occasions  the  defendant  had  spoken  to  the 
agent  of  Mr.  Wadsworth  about  unpaid  interest,  and  had 
informed  him  that  he  wanted  it  kept  up  because  he  had  some 
interest  in  it.  On  December  29,  1883,  the  plaintiffs  made  a 
formal  tender  and  demand,  but  the  defendant  again  refused 
and  thereupon  tliey  brought  this  action  to  compel  a  specific 
performance. 

The  defendant  by  his  answer  claimed  that  he  was  the  equi- 
table owner  of  the  Wadsworth  mortgage  and  asked  that  it  be 
adjudged  a  valid  and  subsisting  lien  upon  the  premises. 

The  trial  court,  after  finding  the  facts  substantially  as  stated, 
found  as  a  conclusion  of  law  that  said  facts  constituted  no 
defense  or  counter-claim  to  the  plaintiffs'  cause  of  action,  and 
ordered  judgment  for  specific  performance  and  for  convey- 
ance by  the  defendant,  ^'subject  to  all  liens  existing  upon  said 
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property  on  the  eleventh  of  July,  1879,  upon  bemg  paid  the 
sum  of  $1,400,  and  interest  thereon  from  May  10,  1883." 
Judgment  having  been  entered  accordingly,  the  defendant 
appealed  to  the  General  Term,  which  modified  the  decree  by 
inserting  therein,  after  "  July,  1879,"  the  following  provision : 
**  And  particularly  to  the  lien  of  the  Wadsworth  mortgage 
so-called,  being  a  mortgage  to  secure  the  payment  of  the  sum  of 
$6,000,  and  interest  thereon  from  April  21,  1883 ;  that  said 
George  A.  Green  be  declared  subrogated  to  the  rights  of  the 
mortgagee  in  said  mortgage  at  the  time  of  its  payment  and 
discharge,  with  the  riglit  to  enforce  the  payment  of  the  prin- 
cipal and  interest  due  and  unpaid  thereon ;  and  that  the  dis- 
charge of  said  mortgage,  made  by  Wadsworth,  the  mortgagee, 
and  recorded  in  the  office  of  the  clerk  of  the  county  of 
Livingston,  be  by  said  clerk  canceled  of  record;  that  the 
defendant,  on  the  plaintiffs'  election  at  any  time  within  three 
months  after  entering  this  judgment,  or  the  final  determina- 
tion of  any  appeal  taken  in  this  action,  on  payment  to  him  of 
the  amount  secured  to  him  by  said  bond  and  mortgage  as 
reinstated,  be  required  to  assign  to  such  person  or  persons  as 
the  plaintiffs  may  direct  all  rights  and  interests  taken  by  him 
under  said  Wadsworth  bond  and  mortgage  as  reinstated,  and 
tliat  the  plaintiffs  have  tlie  same  time  in  which  to  pay  and 
satisfy  said  mortgage  if  they  elect  to  pay  the  same." 

Lucius  If.  Bcmga  for  appellants.  Green  held  the  title  simply 
as  security  for  the  payment  of  money  to  himself,  and  when 
that  claim  was  satisfied  his  interest  in  the  lands  ceased. 
{Frost  V.  T.  S.  Bk.,  70  K  Y.  553-557.)  Subrogation  is  the 
creature  of  equity,  and  it  will  never  be  enforced  against  the 
superior  equities  of  third  persons.  (1  L,  C.  m  Equity,  118.) 
If  the  right  of  subrogation  exists,  it  is  no  defense  to  this  action. 
(1  Jones  on  Mortgages,  §§  874,  878 ;  Sanford  v.  McLean^ 
8  Paige,  Oh,  117-122;  Banta  v.  Oarmo,  1  Sand.  Oh.  383; 
Cde  V.  Mdlcam,  66  N.  Y.  363-366 ;  Twomhly  v.  Cassidy, 
«2  id.  155-159;  Bryant  v.  A.  T.  Co.,  1  Daly,  575-581; 
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Bancroft  v.  Abbott^  3  Allen,  524 ;  Ilun  v.  Van  Dyhe^  26  IIuDy 
567,  572  ;  Swan  v.  Paiterson^  7  Md.  164;  Douglass  v.  Fogg, 
8  Leigh,  602 ;  92  K  Y.  660  ;  Burr  v.  Smith,  21  Barb.  262 ; 
Bk.  of  U.  S.  V.  Winston,  2  Brock.  254 ;  Herman  v.  Clarh- 
son,  64  N.  Y.  171 ;  WUIces  v.  Harper,  1  id.  586;  Ellsworth 
V.  Lochwoodj  42  id.  89.)  The  right  of  subrogation  and  assign- 
ment are  inconsistent.  {Ellsworth  v.  Lockwood,  42  N.  Y.  89, 
97 ;  Twombly  v.  Cassidy,  82  id.  155, 160 ;  Frost  v.  G.  S.  Bk^ 
70  id.  553,  557;  Vandercook  v.  C.  S.  InsL,  5  Ilun,  641; 
Nat.  Bk.  V. Cushing, 53  Vt.  231, 326 ;  SwanY.  Patterson,  7 Md. 
164 ;  Bk.  of  U.  S.  v.  Winston,  2  Brock.  252,  254;  Bun  v. 
Smith,  21  Barb.  262  ;  Sa^fardy.  McLean,  3  Paige,  117-122; 
Banta  v.  Garmx),  1  Sand.  Ch.  384;  Wilkes  v.  Harper^ 
1  N.  Y  586 ;  Douglass  v.  i^ajrjr,  8  T^igh,  588-602 ;  1  Jones  on 
Mortgages,  §  874;  Hugh  v.  ^.  Z.  Ins.  Co.,  57  111.  318; 
Bean)er  v.  Slanker,  94  id.  175.)  It  is  only  in  the  cases  where 
the  person  paying  the  debt  stands  in  the  relation  of  a  surety^ 
or  is  compelled  to  pay  in  order  to  protect  his  own  interests^ 
or  in  virtue  of  legal  process,  that  equity  substitutes  him  in 
place  of  the  creditor.  {Richm/md  v.  Marsten,  15  Ind.  134 ; 
Spring  v.  Rodman,  43  id.  225 ;  McGlure  v.  Andrews,  68  id» 
97;  1  Jones  on  Mortgages,  §  874;  Bayard  v.  McGram^ 
1  Brad.  134;  Moore  v.  Burrows,  34  Barb.  173-174;  Haihc^ 
way  V.  Payne,  34  X.  Y.  92-103 ;  Germond  v.  H.  Ins.  Go.^ 
5  T.  &  C.  120.)  Plaintiff's  were  simply  bound  to  take  the 
title  subject  to  and  charged  with  the  Wadsworth  mortgage, 
{Matthews  v.  Aiken,  1  N.  Y.  595 ;  Twomily  v.  Cassidy,  83 
id.  155-159.)  Suretyship  or  the  enforcement  of  a  prior  claim 
is  essential  to  the  right  to  compel  an  assignment  or  to  be  sub- 
rogated. (2  Jones  on  Mortgages,  §  1064 ;  Frost  v.  Y.  S.  Bk.^ 
70  N.  Y.  553  ;  Ellsworth  v.  Lockwood,  42  id.  89 ;  Biglaw  v. 
Cassidy,  26  N.  J.  Eq.  557-560;  Tioombly  v.  Cassidy,  83 
N.  Y.  155;  Wilkes  v.  Harper,  1  id.  586;  MaUhewsy.  Aiken^ 
1  id.  602.) 

E.  A.  Nash  for  respondent.     The  owner  of  land,  or  a  per- 
son having  an  interest  in  or  lien  upon  land  which  he  is  entitled 
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to  protect,  may  redeem  from,  or,  for  his  better  security,  pay  a 
prior  mortgage  and  resort  to  the  land  as  a  fund  out  of  which 
to  be  reimbursed  or  to  satisfy  such  prior  mortgage.  (2  Story's . 
Eq.  Juris.  §  1023 ;  4  Kent's  Com.  162 ;  Thomas  on  Mort.  222 ; 
Pardee  v.  Van  Auken,  3  Barb.  534;  JSUsworthv. Zochu)Oodj 
42  N.  Y.  96  ;  AveriU  v.  Taylor,  8  id.  44,  61 ;  Frost  v.  Y.  S. 
Banky  70  id.  557 ;  Johnson  v.  Zinkj  51  id.  333 ;  Cole  v.  JUal^ 
colm,  66  id.  363^  Robinson  v.  Ryan,  25  id.  320 ;  Halsey  v. 
Reed,  9  Paige,  446  ;  Marsh  v.  Pike,  10  id.  595  ;  MoLeam,  v» 
Towle,  3  Sandf.  Ch.  117.)  It  cannot  be  said  that  Green  had 
not  such  an  interest  ae  would  entitle  him  to  the  right  to  pay 
the  Wadsworth  mortgage  and  be  subrogated  to  the  rights 
of  the  mortgagee.  {Johnson  v.  Zink,  51  N.  Y.  338 ;  Jumei  v. 
Jurnel,  7  Paige,  591.) 

Vann,  J.  This  appeal  presents  the  single  question  whether, 
under  all  the  circumstances  of  the  case,  the  defendant  should 
have  been  substituted  in  the  place  of  Mr.  Wadsworth  as  the 
owner  of  the  mortgage  in  question.  Did  he  by  the  fact  of 
payment  become  the  equitable  assignee  of  the  security  and 
entitled  to  enforce  it  for  his  own  reimbursement  and  the  pro- 
tection of  his  interest  in  the  land?  Under  some  circum- 
stances the  payment  of  a  mortgage  does  not  satisfy  it  or 
destroy  its  lien,  because  equity  regards  the  person  making  the 
payment  as  the  owner  thereof  for  certain  definite  purposes 
and  keeps  it  alive  and  preserves  its  lien  for  his  benefit  and 
security.  According  to  the  well-established  principles  upon 
which  the  doctrine  of  equitable  assignment  by  subrogation 
rests,  if  the  person  paying  stands  in  such  a  relation  to  the 
premises  that  his  interest,  whether  legal  or  equitable,  c&nnot 
otherwise  be  adequately  protected,  the  transaction  will  be  treated 
in  equity  as  an  assignment.  (Sheldon  on  Subrogation,§§  1,  3, 
14,  16 ;  3  Pomeroy's  Equity  Jur.  §  1211  ;  Jones  on  Mortgages, 
§  874.)  The  remedy  of  subrogation  is  no  longer  limited  to 
sureties  and  quasi  sureties,  but  includes  so  wide  a  range  of  sub- 
jects that  it  has  been  called  the  "  mode  which  equity  adopts 
to  compel  the  ultimate  payment  of  a  debt  by  one  who  in 
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josticey  equity  and  good  conscience  ought  to  pay  it**  (Harris 
on  Subrogation  §  1 ;  Barnes  v.  Mott,  64  N.  Y.  397,  401 ; 
Stevens  v.  Ooodenough^  26  Vt.  676 ;  Harvsherger  v.  Yancey y 
33  Gratt.  527;  Smith  v.  Cmam.,  42  Conn.  244.)  WMle 
a  mere  volunteer,  with  no  obhgation  to  pay  or  interest  to 
protect,  is  not  entitled  to  its  aid,  it  is  frequently  applied  in 
favor  of  a  vendee  of  encumbered  real  estate,  who,  although 
not  personally  liable,  has  paid  the  debt  of  another  which  is  a 
charge  upon  the  land,  and  which,  if  not  paid,  might  cause 
him  to  lose  his  interest  therein.  Under  such  circumstances 
the  debt,  althoagh  paid  and  satisfied  in  iorm,  is  regarded  in 
equity  as  neither  paid  nor  satisfied  in  fact,  but  by  operation 
of  law  the  former  holder  ceases  to  be  the  creditor,  while  the 
person  paying  takes  his  place  as  owner  of  the  debt  and  security 
unimpaired.  Where,  within  the  limitations  suggested,  benefit 
may  result  to  the  person  paying  without  injury  to  the  person 
who  should  pay,  equity  casts  the  burden  upon  the  latter,  who 
ought  in  fai'Tiess  to  bear  it,  provided  it  will  not  work  injustice 
or  disturb  the  rights  of  other  creditors  of  a  common  debtor. 
(Id.;  Johnson  v.  ZinJc,  51  K".  Y.  333;  Cole  v.  Malcolm,  66 
id.  363 ;  Twombly  v.  Cassidy,  82  id.  155 ;  Gans  v.  Thieme^ 
93  id.  225,  232 ;  AveHll  v.  Taylor,  8  id.  44,  61.) 

These  principles,  when  appUed  to  the  facts  of  this  case,  sus- 
tain the  judgment  as  modified  by  the  General  Term.  The 
defendant  was  the  purchaser  of  land  subject  to  two  incum- 
brances, the  earlier  of  which  was  a  mortgage  for  a  large  sum 
past  due,  and  the  other  a  decree  in  Surrogate's  Court,  the  6ul> 
ject  of  which  was  still  in  litigation.  He  was  tlie  vendor  of 
the  same  land,  subject  to  the  same  incumbrances,  but  no  part 
of  the  principal  of  the  purchase-price  had  been  paid,  and 
interest  thereon  was  past  due  and  unpaid.  The  land  itself 
was  the  primary  fund  for  the  payment  of  said  incumbrances, 
neither  of  which  was  the  personal  debt  of  the  defendant,  but 
either  of  which,  if  enforced,  would  require  him  to  raise  the 
money  and  pay  it,  or  else  lose  his  interest  in  tlie  premises. 
He  held  the  legal  title  to  the  land  as  security  for  the  payment 
of  the  purchase-price,  and  as  tructee  for  the  plaintiffs,  the 
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equitable  owners.  It  did  not  appear  that  the  land  was 
adequate  security  for  the  amount  there  was  against  it,  includ- 
ing the  demand  of  the  defendant  It  is  clear,  therefore,  that 
he  was  not  a  mere  volunteer  or  stranger,  because  he  had  an 
actual  interest  to  protect  against  two  prior  liens,  either  of 
which  might  be  enforced  at  any  time,  involving  trouble,  • 
expense  and  the  possible  loss  of  his  claim.  The  danger 
of  interference  may  have  been  remote,  but  there  was 
nothing  to  protect  him  against  a  change  of  mind  on  the  part 
of  the  holder  of  the  mortgage  or  on  the  part  of  the  plaintiffs. 
Freedom  from  interference  depended  upon  moral  assurance, 
not  upon  legal  right.  How  can  he  be  called  a  stranger  to  & 
debt  whose  land  is  the  primary  fund  for  the  payment  of  such 
debt  ?  A  stranger  or  volunteer,  as  those  terms  are  used  with 
reference  to  the  subject  of  subrogation,  is  one  who,  in  no  event 
resulting  from  the  existing  state  of  affairs,  can  become  liable  for 
the  debt,  and  whose  property  is  not  charged  with  the  payment 
thereof  and  cannot  be  sold  therefor.  A  payment  made  by 
one  who  was  liable  to  be  compelled  to  make  it,  or  lose  his 
property,  will  not  be  regarded  as  made  by  a  stranger.  Where 
the  person  paying  has  an  interest  to  protect  he  is  not  a 
stranger.  Even  if  he  holds  the  title  to  land  merely  as  security, 
still  he  has  an  interest  that  is  insecure,  in  a  legal  sense,  as  long 
as  the  prior  lien  is  past  due  and  held  by  another.  (Harris  on 
Subrogation,  §§  795-798;  Sheldon  on  Subrogation  §§  245, 
246 ;  Jones  on  Mortgages,  §  877.) 

It  is  insisted,  however,  that  the  payment  made  by  the 
defendant  was  not  a  fair  effort  to  protect  his  property,  but 
that  his  method  was  underhanded  and  his  object  uncertain. 
This  is  doubtless  true,  and  it  gave  the  court  jurisdiction  to 
require  the  defendant  to  so  handle  his  security  as  not  to  injure 
the  plaintiffs,  and  to  place  them  as  nearly  as  possible  in  the 
same  position  as  if  he  had  not  paid  the  mortgage.  Owing  to 
his  misconduct  he  was  properly  compelled  not  only  to  defer 
the  enforcement  of  his  security  until  the  plaintiffs  had  had  a 
reasonable  time  to  find  another  holder  for  the  mortgage,  but 
also  to  pay  the  entire  costs  of  the  litigation.     The  plaintiffs. 
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cannot,  with  propriety,  complain  of  tlie  decree  as  modified, 
because  they  lose  nothing  by  it*  They  are  substantially 
situated  as  they  were  before  the  payment  was  made.  They 
should  not,  therefore,  be  permitted  to  take  advantage  of  the 
defendant  by  insisting  that  an  eflEect  be  given  to  the  payment 
which  was  not  intended  and  which  would  be  inequitable. 
They  come  into  a  court  of  equity  seeking,  among  other  things, 
relief  from  their  own  default  in  not  paying  the  interest  upon 
the  law  day.  {Stevenson  v.  Maxwell^  2  N".  Y.  408.)  As  they 
seek  equity  from  the  defendant,  they  must  do  equity  toward 
him ;  and  when  they  receive  all  that  they  contracted  for,  it 
would  not  be  equitable  for  them  to  avoid  paying  for  it  as  they 
agreed.  Equity  will  not  permit  them  to  receive  the  equiva- 
lent of  $6,000  for  nothing  and  at  the  same  time  to  demand  its 
aid  for  further  relief  against  the  person  who  parted  with  that 
sum  for  their  benefit,  even  if  his  methods  were  indirect  and 
his  object  questionable.  On  the  other  hand,  it  will  give  to 
each  party  his  own ;  to  the  plaintifb  the  laud,  and  to  the 
defendant  the  money  and  security,  but,  under  the  circum- 
stances, will  require  him  to  so  use  the  latter  as  not  to  take  any 
advantage  of  his  vendees. 

If  the  plaintiffs  had  made  a  tender  before  the  defendant 
made  the  payment,  or  if  they  could  not  have  been  placed  in 
the  same  situation,  substantially,  that  they  were  in  before  the 
payment  was  made,  different  questions  would  have  arisen  for 
consideration  in  relation  to  which  we  express  no  opinion. 

We  think  that  the  judgment  should  be  affirmed,  but,  under 
the  circumstances,  without  costs. 

All  concur,  except  Bkown,  J.,  dissenting,  and  Bradley  and 
Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


1889.]  Kelly  v.  Doodt.  575 

Statement  of  case. 


Sadib  M.  Kelly,  Respondent,  t\  Daniel  Doody,  Appellant. 

B.,  the  owner  of  certain  premises  in  the  city  of  B.,  built  thereon  a  block 
of  houses  and  contracted  with  W.  to  plumb  them  and  connect  with  the 
water  main.  B.,  becoming  involved,  failed  to  make  the  payments  due  W. 
B.  had  consented  that  the  rents  of  one  of  the  houses  which  had  not  yet 
been  connected  with  the  street  main  might  be  paid  over  to  defendant's 
firm  to  apply  upon  a  debt  he  owed  them;  the  tenant,  threatening  to 
leave  the  house  unless  the  water  connection  was  made,  defendant  spoke  to 
W.  in  regard  thereto  and  was  informed  that  the  failure  to  make  the  con- 
nection was  for  want  of  laborers  to  dig  the  trench;  upon  defendant  promis- 
ing to  find  him  a  laborer,  W.  agreed  to  make  the  connection.  Defend- 
ant told  one  D.,  who  applied  to  him  for  work,  that  bethought  W.  would 
give  him  a  job  at  digging.  D.  went  to  W.,  who  sent  one  of  his  employes 
with  him  to  show  where  and  how  to  dig  the  trench,  and  D.  afterwards 
did  the  digging,  reported  it  to  W.  and  was  sent  back  to  cover  up  the 
hole;  he  claimed  of  W.  payment  for  the  work,  W.  did  not  deny  his 
liability  to  pay,  but  did  not  pay  him  until  after  the  first  trial  of  this 
action.  D.,  some  time  after  doing  the  digging,  went  to  work  for  defend- 
ant's firm.  W.  applied  and  paid  for  the  necessary  permit  to  make  the 
connection.  During  the  interval  between  the  digging  and  covering  the 
ditch  plaintiff  fell  into  it  and  was  injured.  In  an  action  to  recover 
damages,  ?ield,  that  defendant  was  not  liable;  that  it  was  not  enough  to 
render  him  liable  to  show  that  he  desired  the  work  done  or  was  interested 
in  having  it  done,  or  that  the  contractor  was  moved  to  have  it  done  by 
his  suggestion;  it  must  appear  that  the  person  doing  it  or  the  contractor 
directing  it  was  defendant's  servant  and  subject  to  his  direction  and 
control. 

Plain tiflf  lived  in  the  building  adjoining  the  one  being  connected  with  the 
main,  saw  the  trench  dug  and  knew  of  its  existence.  She  testified  that 
Bhe  passed  over  it  about  an  hour  before,  but,  at  the  time  of  the  accident, 
her  attention  was  diverted  by  a  card  in  the  window  of  the  house. 
The  court,  upon  plaintiff's  request,  charged  that  plaintiff's  negligence 
was  not  in  the  case;  if  she  had  been  negligent,  it  would  be  no  defense. 
Held,  error.  , 

Clifford  V.  Dam  (81  N.  Y.  52)  distinguished. 

The  court  also  charged  that  the  jury  were  not  bound  to  conclude  from  the 
fact  that  W.  took  out  the  permit  to  make  the  connection  that  he  intended 
to  make  it  under  his  contract  with  B.  if  they  could  find  in  the  evidence 
any  other  motive.     Held,  error. 

Defendant  offered  to  prove  by  W.  that  the  digging  was  done  under  the 
contract  with  B.  and  that  W.  had  no  contract  with  anyone  else  when  it 
was  done.  This  was  excluded  under  plaintiff's  objection.  Held,  error. 
(Argued  November  1,  1889;  decided  November  26,  1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  ortler  made  February  28, 
1887,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict,  and  affirmed  an  order  denying  a  motitm  for  a 
new  trial. 

This  action  was  brought  to  recover  damages  which  plaintiff 
alleges  she  sustained  through  the  negligence  of  the  defendant'^ 
servants  in  digging  a  trench  in  the  sidewalk  on  Seventeenth 
street  in  the  city  of  Brooklyn,  and  leaving  the  same  without  suffi- 
cient guard  or  warning,  by  reason  of  which  the  plaintiff,  on  the 
5th  day  of  April,  1886,  and  without  any  fault  or  negligence 
upon  her  part,  in  passing  along  the  sidewalk  fell  into  the  pit 
and  was  injured. 

The  answer  was  a  denial,  and  allegations  that  the  injury  was 
due  to  plaintiff's  fault  and  negligence. 

The  evidence  upon  the  trial  showed  this  state  of  facts :  One 
Bush  built  a  block  consisting  of  live  tenements,  and  had  con- 
tracted with  one  Warren  to  plumb  the  tenements  and  connect 
them  with  the  water-main  in  the  street ;  he  had  finished  the 
plumbing  and  connections  with  three  of  the  tenements  under 
the  contract,  and  was  proceeding  with  some  degree  of  dilatori- 
ness  with  the  plumbing  and  making  the  water  connections  with 
the  other  two.  All  that  remained  to  be  done  to  perform  the 
entire  contract  was  to  make  the  connection  between  two  of 
the  houses  and  the  main ;  the  cost  of  these  connections  would 
be  about  $50.  Mr.  Bush  had  made  default  in  making  pay* 
ments  in  proportion  to  the  progress  of  the  work ;  the  contract- 
price  was  $625  and  Bush  had  paid  some  $325.  He  was  embar- 
rassed and  had  mortgaged  the  block  to  secure  his  creditors  or 
some  of  them ;  he  was  also  owing  defendant's  firm  for  some 
of  the  materials  in  the  block.  The  tenements,  or  all  save  one, 
were  leased  by  Bush  or  his  agent.  Bush  had  consented  that 
the  collector  of  the  rents  of  the  house  into  which  the  water 
was  yet  to  be  conducted  might  pay  it  over  to  defendant's  firm 
upon  the  debt  Bush  owed  them.  The  tenant  of  that  house 
complained  that  the  water  was  not  conducted  into  it,  and 
talked  of  leaving  the  house  for  that  reason.    Bush's  collector 
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communicated  this  to  the  defendant ;  he  replied  he  would  see 
the  owner  of  the  block  or  the  contractor  upon  the  matter  and 
see  if  it  could  not  be  remedied.  Defendant  spoke  to  Warren 
and  inquired  why  he  did  not  make  the  connection;  the 
reply  was  that  his  failure  to  do  so  was  for  want  of  laborers  to 
dig  the  channel  to  receive  the  water  pipe.  Defendant  asked 
him  if  he  would  do  it  if  he  would  find  a  laborer  for  him  to  dig  the 
trench  and  the  contractor  promised  he  would  then  make  the 
connection.  Shortly  after,  a  laborer,  Thomas  Donovan  applied 
to  defendant  to  drive  the  team  of  defendant's  firm  in  its  busi- 
ness, or  to  do  some  labor  for  the  firm,  and  defendant  informed 
him  that  the  firm  did  not  want  his  labor  at  the  present  time, 
but  he  thought  he  could  have  a  job  at  digging  if  he  went  to 
Warren ;  this  he  did  and  Warren  sent  one  of  his  employes 
with  Donovan  to  show  where  and  how  to  dig  the  trench. 
Donovan  did  the  digging  and  afterwards  reported  it  to  Warren, 
who  sent  him  back  to  cover  the  hole  he  had  dug.  Donovan 
claimed  of  Warren  for  one  and  a  half  days  labor  in  so  doing ; 
he  did  not  deny  his  liability  to  pay,  but  did  not,  until  after  the 
first  trial,  pay  him,  and  defendant  never  paid  him  for  the  dig- 
ging. Some  little  time  after  doing  the  digging  Donovan 
went  to  work  for  defendant's  firm,  and  was  so  employed 
when  the  first  trial  took  place,  but  not  when  the  last  trial 
was  had.  The  contractor,  Warren,  applied  to  the  authorities 
for  the  necessary  permit  to  tap  and  connect  the  block  of 
tenements  with  the  water-main  in  the  street.  In  May  fol- 
lowing, Warren  re-opened  the  hole  and  connected  the  water 
pipes.  Mr.  Sush  spoke  to  Warren  about  finishing  up  in  the 
summer  after  the  accident,  when  he  finally  finished  it  up. 
Further  facts  appear  in  the  opinion. 

W.  W.  MacFarlcmd  for  appellant.  Whether  Warren  did 
or  did  not  do  the  work  under  his  contract  was  a  question  of 
intention,  and  when  that  is  relevant  and  material  it  is  a  pure 
question  of  fact  as  to  which  the  witness  may  be  asked  directly. 
{Tracy  y,  McManus^  58  N.  Y.  57 ;  Kerrams  v.  People^  60  id. 
SioKELS— Vol.  LXXI.    78 
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221.)  It  was  error  to  exclude  the  testimony  of  Donovan  (1),  as 
to  the  person  for  whom  he  did  the  digging ;  (2)  whether  the 
defendant  told  him  to  do  it  or  not ;  (3)  and  whether  the  defend- 
ant hired  him  or  not.  {Knapp  v.  Smithy  27  N.  Y.  277 ; 
Nicolay  v.  Unger^  80  id.  54.) 

Josiah  T.  Ma/reau  for  respondent.  If  Donovan,  in  making 
the  excavation,  was  the  servant  of  the  defendant,  the  defend- 
ant was  liable;  for  the  excavation,  not  having  been  filled 
on  the  day  it  was  made,  was  a  nuisance,  the  license  to  make  it, 
if  any,  available  to  the  defendant  being  expressly  conditioned 
on  its  not  being  left  open  over  night,  and  there  being  no  alle- 
gation or  proof,  and  the  defendant  not  claiming,  that  the 
plaintiff  wantonly  or  purposely  subjected  herself  to  danger. 
{Clifford  V.  Dam,  81  K  Y.  52 ;  Irvine  v.  Wood,  51  id.  228  ; 
Congreve  v.  Smith,  18  id.  78 ;  Congreve  v.  Morgan,  18  id.  84 ; 
Creed  v.  Ilartnum,  29  id.  591.)  The  interpretation  of  a  written 
instrument  is  usually  for  the  court,  but  the  meaning  to  be 
assigned  to  spoken  words  is  always  for  the  jury  when  they  are 
capable  of  two  meanings.  (Wells  on  Questions  of  Law  and 
Fact,  §  75.)' 

PoTTKB,  J.  From  the  foregoing  statement  of  the  evidence 
it  will  be  seen,  that  the  plaintiff  sought  to  establish  a  liability 
upon  the  part  of  the  defendant  for  the  damages  she  had  sus- 
tained, by  disregarding  the  real  and  ordinary  relations  between 
the  parties  to  this  transaction  and  substituting  others  some- 
what inconsistent.  Bush  had  erected  and  was  the  owner  of  tlie 
block  embracing  five  houses  or  tenements  and,  as  such,  had 
made  a  contract  with  one  Warren  to  plumb  and  connect  the 
same  with  the  water  main  in  the  street  to  furnish  the  same 
with  water,  and  Warren  had  obtained  the  proper  permit  of 
the  authorities  for  that  purpose,  and  which  I  apprehend  is 
usually  granted  to  plumbers.  The  plumber  had  plumbed  the 
houses  and  connected  all  of  them  with  the  main,  except  two, 
and  had  been  paid  upon  the  contract  about  one-half  of  the 
price  agreed  upon  for  the  entire  work.  The  defendant  was  a 
creditor  of  the  owner,  and,  by  consent  of  the  -owner,  was 
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receiving  the  rent  of  the  tenements,  or  of  some  of  them,  to 
apply  upon  the  debt  due  his  finn  from  the  owner.  The  con- 
sent to  receive  and  apply  the  rent  was  verbal  and  for  no  speci- 
fied period  of  time.  One  Donovan  dug  the  trench  for  the  pipe 
to  connect  the  main  pipe  with  one  of  the  houses.  The  excava- 
tion was  not  sufficiently  covered  during  the  interval  of  time, 
some  ten  days,  between  the  digging  and  the  filling  of  it,  and 
during  that  period  the  plaintiflE,  who  resided  in  the  tenement 
of  the  block  next  to  the  one  to  be  connected  with  the  main 
through  the  excavation,  and  who  saw  it  dug  and  was  well 
aware  of  its  existence  and  condition,  while  passing  after  dark 
along  the  sidewalk  across  which  the  excavation  had  been 
made,  fell  into  it  and  sustained  a  very  painful  and  permanent 
injury. 

It  is  sought  in  this  action,  passing  by  the  owner  who  had  a 
permanent  interest  to  be  served  and  had  contracted  to  pay  for 
the  work,  the  contractor  who  agreed  to  do  it,  to  furnish  the 
material  and  had  nearly  completed  it,  and  had  the  permit,  and 
the  digger,  who  dug  and  left  the  excavation  insufficiently 
protected,  to  fix  the  liability  for  the  injury  and  damages  to 
the  plaintiflE  upon  the  defendant.  The  theory  upon  which  it 
is  sought  to  fix  this  liability  upon  the  defendant  is  that  he 
was  the  employer  and  principal  of  Donovan,  who  dug  the 
trench,  and  perhaps  also  of  Warren,  the  plumber,  and  that 
having  dug  the  trench  it  was  his  duty  to  fill  it,  for  the  negli- 
^nce  causing  the  injury  was  in  not  replacing  rather  than 
removing  the  filling. 

The  evidence  of  the  employment  of  the  digger  and  of  the 
plumber  by  defendant  to  put  in  the  service  pipe  is  of  a  very 
slight  and  unsatisfactory  character,  and  is,  moreover,  quite 
inconsistent  with  the  contractual  relations  existing  between 
the  owner  of  the  buildings  and  the  plumber.  It  became  very 
manifest,  in  the  progress  of  the  trial,  that  this  theory  might 
not  certainly  fix  the  liability  upon  the  defendant,  and  so  resort 
was  had  to  another,  which,  while  it  resembles  the  master-and- 
^servant  theory,  is  much  attenuated,  and  seems  to  me  to  be  some- 
what extraordinary  in  this  class  of  cases ;  and  that  is  this,  in 
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the  language  of  the  learned  judge's  charge.     "  If  Doody,  for 
his  own  interest,  in  order  that  he  might  realize  rent,  desired 
that  Warren  should  make  the  connections,  and  if  that  desire 
was  communicated  by  him  to  Warren,  with  the  intention  to 
set  Warren  in  motion  to  make  it,  tliat  is,  make  the  connection 
(the  mere  form  of  words  usftd  is  not  material),  and  if  that 
communication  of  his  desire,  together  with  his  active  agency 
in  finding  and  sending  a  man  to  do  the  digging,  if  that,  and 
not  the  <)l)Hgatiou  of  the  contract  with  Bush,  was  the  sole 
effective  procm'ing  cause  which  moved  Warren  to  dig  the 
hole,   or  to  set  Donovan  to  dig  it,  then   Doody  was   the 
responsible  author  of  the  hole.     I  will  stop  here  a  moment. 
If  this  conununication  of  his  desire,  and  his  active  agency  in 
sending  a  man,  was  not  the  promoting  cause,  but  the  contract 
with  Bush ;  if  Warren  did  it  because  he  had  a  contract  with 
Bush  to  do  it,  and  that  was  what  moved  him  to  do  it,  then 
Mr.  Doody  would  not  be  responsible.     You  understand,  I 
think,  but  I  call  your  attention  specially  to  tliat.     Then   the 
counsel  proceeds  with  his  proposition :    ^And  if  in  that  case 
Doody  knew,  or  had  good  reason  to  believe,  that  the  hole  had 
been  dug,  it  was  his  duty  to  see  that  it  was  filled  up  at 
farthest  within   twenty-four  hours  after  such  notice,  or  it 
became  a  public  nuisance,  of  which  he  was  the  responsible 
author  or  maintainer,  and  liable  for  the  consequences  to  the 
plaintiff.'     That  is  a  proposition  of  law  which  I  will  submit 
to  you,  and  you  are  to  apply  it  to  the  facts,  whether  this  was 
caused   in  the  way  contemplated  by  that  question  or  some 
other." 

It  is  not  necessary,  in  the  result  I  have  reached,  to  analyze 
this  theory  of  the  charge  or  to  apply  it  to  the  evidence  in  this 
case,  or  to  decide  that  it  was  erroneous  in  law ;  but  I  am 
quite  sure  it  will  impress  every  experienced  trial  judge  who  is 
conversant  with  the  proneness  of  human  nature,  whether  inside 
or  outside  of  the  jury  box,  to  sympathize  with  the  sufferings 
of  another,  and  to  bestow  benefits  upon  them,  if  not  out  of 
their  own,  then  out  of  another's  pocket,  and  if  out  of  another's, 
then  out  of  that  one  who  is  most  able,  though  perhaps  the 
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least  liable,  to  pay  it.  But  I  am  satisfied  tliat  there  were  in 
the  working  out  of  the  plaintiflfs  theories  several  fatal  errors 
committed  both  in  the  charge  and  the  rulings  upon  the  evi- 
dence, and  to  which  exceptions  were  duly  taken. 

The  court,  upon  the  request  of  plaintiff,  charged  that 
"  Plaintiff's  negligence  was  not  in  the  case.  If  she  had  been 
negligent  it  would  be  no  defense."  This  was  error.  The 
complaint  charged  the  defendant  with  negligence  through  his 
servant  in  making  and  maintaining  this  hole,  and  that  plaintiff, 
without  fault  on  her  part,  fell  into  it.  Moreover,  the  action 
does  not  belong  to  that  class  of  actions  where  the  obstruction  in  a 
street  is  without  authority  and  wholly  wrongful,  such  as  the  case 
of  {^Clifford  V.  Dam^  81  N.  Y.  62.)  and  the  cases  there  cited. 

In  this  case  the  excavation  was  permitted  by  the  public 
authorities,  and  the  party  making  or  maintaining  the  obstruc- 
tion only  becomes  liable  for  his  negligence  in  the  use  of  the 
privilege.  The  pleadings  show  that  this  action  is  based  upon 
and  involves  the  care  and  negligence  of  both  parties  to  the 
action.  Besides,  evidence  was  given  by  the  plaintiff  herself 
that  she  saw  the  man  at  work  digging  the  trench,  and  saw  the 
trench  daily  or  nearly  so,  and  had  safely  passed  over  the  trench 
only  an  hour  or  two  before,  but  that  her  attention  was  diverted 
from  it  on  the  occasion  of  the  accident  by  a  card  in  the  window 
of  the  house  near  the  excavation. 

The  same  error,  or  kind  of  error,  occurred  when  the  court 
charged  the  jury  "  that  if  it  was  mere  inattention  or  negli- 
gence, that  does  not  preclude  her  recovery." 

The  charge,  in  many  respects,  if  not  positively  erroneous, 
was  entirely  misleading  to  the  jury  in  a  case  of  this  character. 
*'The  jury  are  not  bound  to  conclude  from  the  fact  that  War- 
ren, on  February  9,  1885,  took  out  a  permit  to  make  this  con- 
nection, that  he  intended  to  make  it  under  his  contract  with 
Bush,  if  they  can  find  in  tlie  evidence  any  other  motive  for 
taking  out  the  permit." 

What  other  motive  could,  from  the  evidence  in  the  case, 
have  been  operating  upon  the  mind  of  Warren  to  take  out  the 
permit  other  than  the  contract  for  the  plumbing  with  Bush, 
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the  owner,  unless  plumbers  in  the  city  of  Brooklyn  are  in  the 
habit  of  taking  out  and  paying  some  $35  for  a  permit  for 
houses  generally  that  have  not  been  connected  with  the  water 
service,  and  trusting  to  the  chance  of  getting  a  contract  later  on 
for  the  plumbing  ?  The  tendency,  if  not  the  object  of  the 
remark,  was  to  remove  the  force  of  the  fact  that  Warren  was 
bound  by  the  contract  with  Bush,  for,  at  the  date  of  the  permit, 
there  is  no  evidence  that  defendant  ever  saw  Warren. 

The  charge  was  also  erroneous  or  misleading,  "  whether  the 
tenant  in  this  tenement  was  the  tenant  of  Boody  or  of  Bush. 
The  material  question  is,  whether  Doody  had  an  interest  to 
serve  in  getting  the  connection  made,  about  which  the  parties 
agree,  since  he  was  entitled  to  the  rent  of  the  house." 

The  court  was  balancing  the  interest  of  Bush,  the  owner, 
and  who  had  concededly  made  a  contract  with  Warren  to 
plumb  the  house,  against  that  of  defendant,  who  had  no  l^ai 
right  to  the  rent  that  he  could  enforce,  and  to  lead  the  jury  to 
think  that  defendant  might  have  made  such  a  contract. 

It  was  error  to  refuse  defendant's  request  to  charge  *'  that 
it  is  not  enough  to  render  the  defendant  liable  for  the  injury 
in  question  to  show  that  he  desired  or  wished  the  work  to  be 
done,  or  that  he  was  interested  in  having  it  done,  or  that 
Warren,  the  plumber,  was  moved  to  make  the  connection  by 
the  suggestion  of  the  defendant,  but  it  must  appear  that  the 
person  doing  the  work  was  the  servant  of  the  defendant." 

It  was  error  to  refuse  the  defendant's  request  "  to  render  the 
defendant  liable  for  the  act  of  Warren  in  opening  the  street,  it 
must  appear  that  in  doing  so  he  was  the  agent  or  servant  of 
the  defendant,  was  in  his  employ,  and  subject  to  his  direction 
and  control,"  and  the  charge  made  instead  of  that  requested 
was,  if  not  erroneous,  misleading  to  the  jury. 

The  modified  charge  suggests  that  the  defendant  might 
have  moved  Warren,  as  the  contractor  with  Bush,  to  make  the 
excavation,  that  is,  to  do  what  he  had  agreed  with  Bush  to  do. 
Now,  I  apprehend  tliat  Bush  himself  would  not  be  liable  for 
the  improper  manner  in  which  Warren,  his  independent  con- 
tractor, might  do  the  work.     Much  less  would  the  defendant 
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be  liable  for  the  manner  in  which  the  independent  contractor 
of  Bush  should  perform  his  contract  with  Bush,  either  to 
Bush  or  anyone  else. 

The  case,  as  presented  by  the  charge,  is  liable  to  lead  the 
jury  to  think  that  Donovan  was  the  defendant's  servant  in 
digging  the  hole,  but  if  not,  then  Warren  was  tlie  defendant's 
servant,  although  Warren  had  a  contract  with  Bush  to  do  the 
entire  job,  including  the  digging  of  the  hole,  and  which  con- 
tract was,  at  the  time,  in  force,  so  far  as  the  evidence  discloses. 

The  defendants  sought,  in  order  to  meet  these  theories  of 
the  plaintiff,  to  show  by  Donovan  that  he  did  not  employ  or 
direct  Donovan,  in  regard  to  digging  the  trench,  to  ask 
Donovan  who  did  employ  him  to  dig  the  hole,  and  by  his  own 
testimony,  that  he  did  not  employ  or  direct  Donovan  in  that 
regard  or  say  anything  to  anybody  about  opening  the  street ; 
and  by  Warren  that  when  he  set  Donovan  to  work  digging, 
he  was  acting  under  the  Bush  contract,  or  whether  he  (Warren) 
had  any  contract  with  any  other  than  Bush,  to  connect  the 
water  main  with  the  house.  All  these  questions  were  objected 
to  by  plaintiff  and  overruled.  Some  of  them,  at  least,  were, 
it  seems  to  me,  improperly  overruled  within  the  principle 
decided  in  ICnapp  v.  Smith  (27  N.  Y.  277-281).  In  that 
case  it  was  held  (Judge  Denio  writing  the  opinion  of  the  court) 
that  overruling  this  question,  "  For  whom  did  your  husband  do 
what  business  he  did  after  you  took  the  deed,"  etc.,  was  error. 
In  Sweet  v.  Tuttle  (14  N.  Y.  465-472)  it  was  held  (Judge 
CoMSTOCK  writing  the  opinion  of  the  court)  that  this  question 
"  on  the  part  and  behalf  and  for  whom  did  the  defendant  do 
what  he  did  that  fall  in  relation  to  the  wreck  of  the  Phoenix  ?  '* 
was  proper.  Clearly,  within  these  decisions,  it  was  competent 
for  Warren  to  testify  that  the  digging  was  done  under  the  Bush 
contract  and  that  Warren  had  no  contract  with  any  other  than 
Bush  when  it  was  done. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed. 
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"^iijB  684  Elviba  J.  Bennett,  Eespondent,  v.  Oliver  Bennett, 

-iS2-i22,  Appellant 

A  wife  may  maintain  an  action  under  the  Code  of  Civil  Procedure  (§  450), 
in  her  own  name  and  for  her  own  benefit,  without  joining  her  husband 
as  a  party,  against  one  who  has  enticed  him  from  her,  alienated  his 
affection  and  deprived  her  of  his  society. 

Van  Arnam  v,  Ayers  (67  Barb.  544)  overruled. 

This  right  is  not  taken  away  or  affected  by  the  repeal  in  and  by  the  general 
repealing  act  of  1880  (g  1,  subs.  86, 88,  chap.  245,  LawB  of  1880)  of  the 
provisions  of  the  acts  of  1860  and  1863  in  relation  to  married  women 
(Chap.  90,  Laws  of  1860;  chap.  172,  Laws  of  1862).  which  provided  that 
a  married  woman  may  maintain  an  action  in  her  own  name  to  recover 
damages  for  injuries  to  her  person  or  character. 

It  aeems  that  at  common  law  the  right  of  action  for  a  tort  committed  upon 
a  married  woman  belonged  to  her,  but  she  could  not  sue  therefor  with- 
out joining  her  husband:  when,  by  statute,  she  was  authorized  to  prose- 
cute alone,  it  cut  off  the  right  of  the  husband  and  permitted  her  to  sue 
and  recover  for  herself. 

The  English  authorities  declaring  the  rule  of  the  common  law  upon  the 
subject,  collated. 

^gued  June  8,  1889;  decided  December  8,  1889.) 

Appbax  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  J.uly  1,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial 

The  nature  of  the  action  and  the  facts  are  sufficiently 
stated  in  the  opinion. 

Alexander  Cmnmiiiga  for  respondent.  This  action  is  one 
affecting  the  property  rights  of  plaintiff  separately  and 
independently  of  her  husband.  (Code  Civil  Pro.  §  450.) 
To  destroy  all  that  a  woman  expects  from  the  marriage 
relation  must  l^e  a  wrong  done  her;  that  wrong  must  have  its 
remedy,  and  there  can  be  none  unless  it  be  in  her  right  to 
recover  pecuniary  damages  for  such  trespass  upon  her  rights. 
{Searlea  v.  Cronh^  38  How.  324 ;  Ormes  v.  Brigga^  6  Abb. 
N.  a  41 ;  41  Barb.  186,  188 ;  Ashby  v.  WhUe,  2  L.  Ray. 
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966 ;  Bigelow  on  Torts,  163  ;  WesUalce  v.  WesOalce,  34  Ohio, 
621 ;  Clark  v.  HarUnd,  1  Ciiiii.  418 ;  Cooley  ou  Torts,  227 ; 
1  Addison  on  Torts  [4th  ed.]  36 ;  Brieman  v.  Paaach^  7  Abb. 
K.  C.  249 ;  Jaynes  v.  Jaynea^  39  Hun,  40.)  The  action  of 
the  husband  is  not  based  on  the  loss  of  services  of  his  wife, 
but  may  be  maintained  where  the  only  loss  sustained  is  the 
loss  of  fiociety  and  companionship.  {Hermance  v.  JameSy  47 
i  Barb.  120;  Bigastiette  v.  PauleUy  134  Mass.  123;  Michael 

V.  Dunkel,  84  Ind.  544 ;  Baker  v.  Baker,  16  Abb.  N.  C.  293.) 
I  Married  women  may  maintain  actions  for  assault  and  battery, 

j  «lander,  etc.,  as  actions  affecting  their  separate  estate,  and 

I  actions  by  the  husband  for  criminal  conyersatiou,  actions  for 

reduction,  etc.,  are  actions  for  injuries  to  the  person.  {Dele- 
mater  V.  Bnsaelly  4  How.  233 ;  Bc^le  v.  Decker,  44  Barb. 
577 ;  Taylor  v.  Norih,  3  Code  Eep.  9 ;  Steinberg  v.  Zasker, 
50  How.  432.)  In  this  class  of  cases  the  amount  of  damages 
is,  of  necessity,  entirely  left  to  the  judgment  and  discretion 
of  the  jury,  and  in  the  absence  of  any  improper  influence, 
passion,  prejudice  or  disregard  of  law,  their  finding  as  to 
amount  is  conclusive.  {Coleman  v.  Sottthwick,  9  Johns.  45  ; 
Southwick  V.  Stevens,  10  id.  443 ;  Travis  v.  Barger,  24  Barb. 
614 ;  Walker  v.  Erie  R.  Co.,  63  id.  260  ;  Rockwell  v.  T.  A. 
R,  R.  Co.,  64  id.  438.) 

E.  K.  Clark  for  appellant.  The  novelty  of  a  particular 
action  or  defense,  where  the  facts  on  which  it  is  founded  are 
of  common  occurrence,  is  a  strong  argument  that  it  cannot  be 
upheld.  {Duke  v.  Clark,  8  Taunt.  609,  621 ;  Rused  v.  ]IIe7i 
<if  Doven,  2  Term  K.  673.)  The  right  to  maintain  the  action 
is  inconsistent  with  the  well  known  and  well-accepted  relations 
of  man  and  wife.  {Robins  v.  McClure^  100  N.  Y.  842.) 
The  courts  have  expressly,  or  by  implication,  said  the  action 
would  not  lie  at  common  law.  {Mehrhoff  v.  Mehrhoff,  26 
Fed.  Rep.  14 ;  Logan  v.  Logan^.  77  Ind.  558 ;  Lynch  v. 
Lynch,  9  H.  L.  677 :  Clark  v.  Harlan,  1  Cinn.  418 ;  West- 
lake  V.  WesUake,  84  Ohio,  418  ;  Jaynes  v.  Jaynes,  39  Hun, 
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40,  42.)  The  statutes  of  the  state  of  New  York  have  not 
abolished  the  comnioii  law  unity  of  husband  and  wife. 
{Bertles  v.  Ntman,  92  N.  Y.  169, 160 ;  Fitzgeraldy.  Quann^ 
109  id.  441 ;  Mangain  v.  Pechy  111  id.  404.)  The  common 
law  unity  of  husband  and  wife  has  not  been  altered  by  the 
statutes  beyond  the  exact  letter,  and  that  a  strict  construction 
is  to  be  given  to  the  letter  of  the  statute.  {Bertlea  v.  JVtinan, 
92  N.  Y.  160 ;  Fitzgerald  v.  Quann^  109  id.  441,  445 ; 
Zabrisiie  v.  Smithy  18  id.  333.)  The  action  does  not  lie  by 
the  common  law.  {Mehrhoff  v.  Ifehrhoffj  26  Fed.  Rep.  14 ; 
WesHalce  v.  WestlaJcey  34  Ohio,  621 ;  Logan  v.  LogaUy  77 
Ind.  564.)  The  decisions  in  the  state  of  New  York  sus- 
taining the  right  of  action  proceed  on  the  theory  that  the 
common-law  is  so  changed  by  statute  as  to  now  permit  the 
action.  {Jaynes  v.  JayneSy  39  Hun,  42,  44.)  The  law,  as 
laid  down  by  the  Court  of  Appeals,  is  to  the  effect  that  the 
common-law  rule  has  not  been  sufficiently  changed  by  statute 
in  the  state  of  New  York.  {Fit2ge7*ald  v.  Qucmfiy  109  N.  Y. 
441 ;  Manga/n  v.  Pecky  111  id.  403.)  Even  if  actions  by 
wives  for  alienation  of  the  affections  of  their  husbands  should 
be  permitted,  the}*  should  be  restricted  to  such  cases  as  clearly 
and  fundamentally  destroy  tliis  marriage  relation.  {Mehrhoff 
V.  Mehrh/offy  26  Fed.  Rep.  15 ;  Bneman  v.  Paaechy  7  Abb. 
N.  C.  240 ;  Clark  v.  Harlan,  1  Cin.  418 ;  Westlake  v.  West- 
lakey  34  Ohio,  418.)  There  is  no  proof  on  which  to  base  a 
claim  that  the  husband  was  enticed  from  the  wife.  {Hutchin- 
son V.  Pecky  5  Johns.  207.) 

Vann,  J.  The  plaintiff,  a  married  woman,  brought  tbifl 
action  to  recover  damages  from  the  defendant  for  enticing 
away  her  husband,  and  depriving  her  of  his  comfort,  aid,  pro- 
tection and  society.  The  defendant  insists  that  neither  at 
common  law  nor  under  the  act  concerning  the  rights  and 
liabilities  of  husband  and  wife  can  such  an  action  be  main- 
tained. It  was  provided  by  that  statute  that  any  married 
woman  might,  while  married,  sue  and  be  sued  in  all  matters- 
having  relation  to  her  sole  and  separate  property,  and  that 
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eho  might  maintain  an  action  in  her  own  name,  for  damages,, 
against  any  person  or  body  corporate,  for  any  injury  to  her  per- 
son or  character,  the  same  as  if  slie  were  sole.  (Laws  of  I860,, 
chap.  90,  p.  J58,  §  7,  as  amended  by  chap,  172,  Laws  of  1863, 
p.  343.}  An  injury  to  the  person,  within  the  meaning  of  the 
law,  includes  certain  acts  which  do  not  involve  physical  con- 
tact with  the  person  injured.  Thus  criminal  conversation 
with  the  wife  has  long  been  held  to  be  a  personal  injury  U> 
the  husband.  {Ddamater  v.  Rv^aeU^  4  How.  234 ;  S^avs  v. 
Schwarzwadden^  4  Bosw.  627.)  And  the  seduction  of  a 
daughter  a  like  injury  to  the  father.  {Taylor  v.  Northy 
3  Code  Rep.  9 ;  Steinberg  v.  Lasher  50  How.  432.)  The  Code 
of  Civil  Procedure,  in  defining  "  personal  injury,"  includes, 
under  that  head,  libel,  slander,  "  or  other  actionable  injury  to 
the  person."    (§  8843,  sub.  9.) 

It  is  well  settled  that  a  husband  can  maintain  an  action 
against  a  third  person  for  enticing  away  his  wife  and  depriving^ 
him  of  her  comfort,  aid  and  society.  {Sutcheson  v.  Peck^ 
5  Johns.  196 ;  Barnes  v.  AUeuy  1  Abb.  Ct  Ap.  Dec.  111.^ 
The  basis  of  the  action  is  the  loss  of  consortiumy  or  the 
right  of  the  husband  to  the  conjugal  society  of  his  wife.  It 
is  not  necessary  that  there  should  be  proof  of  any  pecim- 
iary  loss  in  order  to  sustain  the  action.  (Jlerrnance  v.  Jamiee^ 
32  How.  142;  Rinehart  v.  BiUe,  82  Mo.  634.)  Loss  of 
services  is  not  essential,  but  is  merely  matter  of  aggravation, 
and  need  not  be  alleged  or  proved.  {Biga<meUe  v.  Patilety 
134  Mass.  125.) 

According  to  the  following  cases  a  wife  can  maintain  an 
action  in  her  own  name  and  for  her  own  benefit  against  one 
who  entices  her  husband  from  her,  alienates  his  affection  and 
deprives  her  of  his  society :  Jaynes  v.  Jaynes  (39  Hun,  40) ; 
Breiman  v.  Paasch{1  Abb.  N.  C.  249) ;  Baker  v.  Baker  (16 
id.  293) ;  Warner  v.  JUtOer  (17  id.  221) ;  Churchill  v.  Lewis 
(Id.  226) ;  Simmons  v.  Simmons  (21  id.  469). 

Tliere  appears  to  be  no  reported  decision  in  this  state  holding^ 
that  such  an  action  will  not  lie,  except  Van  Amum  v,  Ayers 
(67  Barb.  544).    That  case  was  decided  at  Special  Term  in 
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1877,  and  the  learned  justice  who  wrote  tlie  opinion  therein, 
as  a  member  of  the  General  Term  when  the  case  now  under 
consideration  was  affirmed,  concurred  in  the  result,  and  stated 
that,  owing  to  recent  authorities,  he  thought  the  right  of  action 
should  be  upheld.  Some  of  the  cases  rest  mainly  upon  tlie 
statute  already  alluded  to,  and  sustain  the  action  upon  the  theory 
that  enticing  away  the  wife  is  such  an  injury  to  the  personal 
rights  of  the  husband  as  to  amount  to  an  injury  to  the  person, 
while  others  proceed  upon  the  ground  that  the  loss  of  con- 
sortium is  an  injury  to  property  in  the  broad  sense  of  that 
word,  "which  includes  things  not  tangible  or  visible,  and 
applies  to  whatever  is  exclusively  one's  own."  Jaynes  v. 
Jaynes  {supra)  sustains  the  action  upon  either  ground,  although 
prominence  is  given  to  the  latter.  Several  of  the  cases 
justify  the  action  generally  without  allusion  to  any  statute,. 
If  the  wrong  in  question  is  an  injury  to  property  simply,  it 
would  not  abate  upon  the  death  of  the  plaintiff,  but  could  be 
revived  in  the  name  of  the  personal  representatives,  a  conse- 
quence which  suggests  the  precarious  nature  of  that  basis  for 
the  action.  {Oregin  v.  Brooklyn  Crosstown  R.  R.  Co.^  75 
N.  T.  192;  83  id.  595.) 

In  other  states  the  rule  varies.  In  Ohio  and  Kansas  recovery 
by  the  wife  is  permitted,  while  in  Indiana  the  right  thus  far 
has  been  denied,  but  by  a  court  so  evenly  divided  in  opinion 
as  to  leave  the  ultimate  rule  in  that  state  uncertain.  {Clark 
\.Ua/rlan,  1  Gin.  418  ;  WesUake  v.  WesUake,  84  Ohio  St.  621 ; 
Mehrhoff  V.  Mehrhoff^  26  Fed.  Rep.  13 ;  Logan  v.  Logan^ 
77  Ind.  558.)  In  England  the  point  does  not  appear  to 
have  been  directly  passed  upon,  but  in  one  case  the  judges 
approached  it  so  nearly  and  differed  so  widely  in  their  dis- 
cussions that  it  is  cited  as  an  authority  upon  both  sides  of 
the  question.  {Lynch  v.  Knight^  9  H.  L.  577.)  The  lord 
ehancellor  (Campbell),  in  delivering  the  leading  opinion, 
said:  "If  it  can  be  shown  that  there  is  presented  to  us  a 
concurrence  of  loss  and  injury  from  the  act  complained 
of,  we  are  bound  to  say  that  this  action  lies.  Nor  can  I  allow 
that  the  loss  of  consortium^  or  conjugal  society,  can  give  a 
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cause  of  action  to  the  husband  alone."  Lord  Cranwobth 
was  strongly  inclined  to  think  that  this  view  was  correct,  but 
did  not  feel  called  upon  to  express  a  decided  opinion,  as  it 
was  agreed  that  the  judgment  of  the  court  should  be  placed 
upon  another  ground.  Lords  Brougham  and  Wensleydalb 
thought  that  the  action  would  not  lie.  In  that  case,  it  is  to 
be  observed,  the  husband  joined  the  wife  in  bringing  the 
action  "  for  conformity,"  as  there  was  no  enabling  statute 
authorizing  her  to  sue  in  her  own  name. 

While  this  action  was  tried,  decided  at  the  General  Term 
and  argued  in  tliis  court  upon  the  theory  that  the  acts  of 
1860  and  1862,  concerning  the  rights  and  liabilities  of  hus- 
band and  wife  were  still  in  force,  in  fact  they  have  no  appli- 
cation, because  the  sections  heretofore  regarded  as  applicable 
were  repealed  by  the  general  repealing  act  of  1880.  (Laws 
of  1880,  chap.  245,  §§  36,  38.) 

The  judgment  in  this  action,  therefore,  cannot  be  affirmed 
upon  the  ground  that  the  wrong  complained  of  may  be 
redressed  under  those  statutes.  Can  it  be  sustained  upon  the 
theory  that  the  right  of  action  belongs  to  the  wife  according 
to  the  general  principles  of  the  common  law  and  that  she 
may  now  maintain  it,  being  permitted  to  sue  in  her  own 
name  ?  The  Code  of  Civil  Procedure  (§  450),  provides  that, 
a  married  woman  ^^  appears,  prosecutes  or  defends,  in  an 
action  or  special  proceeding,  alone  or  joined  with  other 
parties  as  if  she  were  single."  The  capacity  of  the  plaintiff 
to  sue  cannot  be  questioned  under  this  statute,  but  whether 
she  has  a  cause  of  action  to  sue  upon  is  the  important  inquiry. 
Can  she  maintain  an  ^tion  for  any  personal  injury,  even  for 
an  assault  and  battery,  since  the  repealing  act,  already  cited, 
went  into  effect  ?  Admitting  her  pqwer  to  assert  her  rights 
in  court,  what  right  has  she  to  assert  ?  Has  she  such  a  legal 
right  to  the  conjugal  society  of  her  husband  as  to  enable  her 
to  recover  against  one  who  wrongfully  deprives  her  of  that 
right? 

It  is  urged  that  the  novelty  of  the  action  is  a  strong  argu- 
ment that  it  cannot  be  upheld.     The  same  point  was  urged 
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in  almost  the  first  action  brought  bj  a  husband  against  one 
who  had  enticed  away  his  wife,  and  the  answer  made  by  the 
court  in  that  case  we  repeat  as  applicable  to  this :  ''  The  first 
general  objection  is  that  there  is  no  precedent  of  any  such 
action  as  this,  and  that,  therefore,  it  will  not  lie.  But  this 
general  rule  is  not  applicable  to  the  present  case.  It  would 
be  if  there  had  been  no  special  action  ou  the  case  before.  A 
special  action  on  the  case  was  introduced  for  this  reason,  that 
the  law  will  never  suffer  an  injury  and  a  damage  without  a 
remedy,  but  there  must  be  new  facts  in  every  special  action 
on  the  case.'*    (  Winsinore  v.  Crreenhank^  Willes,  577,  580.) 

Moreover,  the  absence  of  strictly  common-law  precedents 
is  not  surprising,  because  the  wife  could  not  bring  au  action 
alone,  owing  to  the  disability  caused  by  coverture,  and  the 
husband  would  not  be  apt  to  sue,  as  by  that  act  he  would 
confess  that  he  had  done  wrong  in  leaving  his  wife. 

The  actual  injury  to  the  wife  from  the  loss  of  consortium^ 
which  is  the  basis  of  the  action,  is  the  same  as  the  actual 
injury  to  the  husband  from  that  cause.  His  right  to  the 
•conjugal  society  of  his  wife  is  no  greater  than  her  right  to 
the  conjugal  society  of  her  husband.  Marriage  gives  to  each 
the  same  rights  in  that  regard.  Each  is  entitled  to  the  com- 
fort, companionship  and  affection  of  the  other.  The  rights 
of  the  one  and  the  obligations  of  the  other  spring  from  the 
marriage  contract,  are  mutual  in  character  and  attach  to  the 
husband  as  husband  and  to  the  wife  as  wife.  Any  inter- 
ference with  these  rights,  whether  of  the  husband  or  of  the 
wife,  is  a  violation  not  only  of  a  natural  right,  but  also  of  a 
legal  right  arising  out  of  the  marriage  relation.  It  is  a  wrong- 
ful interference  with  that  which  the  law  both  confers  and 
protects.  A  remedy,  not  provided  by  statute  but  springing 
from  the  flexibility  of  the  common  law  and  its  adaptability  to 
the  changing  nature  of  human  affairs,  has  long  existed  for  the 
redress  of  the  wrongs  of  the  husband.  As  the  wrongs  of  the 
wife  are  the  same  in  principle  and  are  caused  by  acts  of 
the  same  nature  as  those  of  the  husband,  the  remedy  should 
be  the  same.     What  reason  is  there  for  any  distinction }     Is 
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there  not  the  same  concurrence  of  loss  and  injury  in  the  one 
case  as  in  the  other?  Why  should  he  liave  a  right  of  action 
for  the  loss  of  her  society  unless  she  also  has  a  right  of 
action  for  the  loss  of  his  society?  Does  not  the  principle  that 
"  the  law  will  never  suffer  an  injury  and  a  damage  without  a 
remedy  "  apply  with  equal  force  to  either  case  ?  Since  her 
society  has  a  value  to  him  caj^able  of  admeasurement  in  dam- 
ages, why  is  his  society  of  no  legal  value  to  her  ?  Does  not 
she  need  the  protection  of  the  law  in  this  respect  at  least  as 
much  as  he  does  ?  Will  the  law  give  its  aid  to  him  and 
withhold  it  from  her  ? 

It  appears  from  the  cases  already  cited  that,  according  to 
the  weight  of  authority,  the  wife  can  maintain  such  an  action 
when  there  is  a  statute  enabling  her  to  sue.  The  modem 
elementary  writers  take  the  same  position.  ^^  To  entice  away 
or  corrupt  the  mind  and  affection  of  one's  consort  is  a  civil 
wrong,  for  which  the  offender  is  liable  to  the  injured  husband 
or  wife.  The  gist  of  the  action  is  not  the  loss  of  assistance, 
but  the  loss  of  consortium  of  the  wife  or  husband,  under 
which  term  are  usually  included  the  person's  affection,  society 
or  aid."  (Bigelow  on  Torts,  153.)  "  We  see  no  reason  why 
such  an  action  cannot  be  supported  where,  by  statute,  the 
wife  is  allowed  to  sue  for  'personal  wrongs  suffered  by  her." 
<Cooley  on  Torts,  22T.) 

The  question  remains  whether  a  married  woman  can  now 
maintain  an  action  in  this  state  for  an  injury  to  her  person? 
Had  a  married  woman  a  right  of  action  at  common  law  for  a 
personal  injury,  but  without  power  to  assert  it,  owing  to  her 
coverture,  or  did  the  right  itself  belong  to  the  husband  ?  If 
the  right  was  his,  she  seems  to  have  no  remedy  for  such 
wrongs  since  the  repeal  of  the  statutes  of  1860  and  1862.  If, 
however,  the  right  was  hers  but,  owing  to  the  legal  fiction  of 
the  unity  of  husband  and  wife,  she  could  not  assert  it,  she 
may  now  have  a  remedy  under  section  450  of  the  Code. 

At  common  law  the  husband  and  the  wife  were  treated  as 
one  person  and  marriage  operated  as  a  suspension,  in  Ynost 
respects,  of  the  legal  existence  of  the  latter.     From  this  sup- 
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posed  unity  of  husband  and  vfiie  sprang  all  tlie  disabilities  of 
married  women.  She  could  not  make  a  binding  contract  or 
commence  an  action,  because  either  would  imply  that  she  had 
a  separate  existence.  He  could  not  enter  into  a  covenant 
with  her,  because  it  would  be  only  a  covenant  with  himself. 
They  could  not  give  evidence  for  each  other,  because  no  one 
was  then  permitted  to  testify  in  his  own  behalf,  nor  against 
each  other,  because  no  one  could  be  compelled  to  accuse  him- 
self. But  marriage  only  suspended  her  personal  rights,  it  did 
not  annihilate  them  nor  transfer  them  all  absolutely  to  her 
husband.  While  it  was  an  absolute  gift  to  him  of  her  goods 
and  chattels,  it  was  only  a  qualified  gift  to  him  of  her  choses 
in  action,  depending  upon  the  condition  that  he  reduce  them 
to  possession  during  coverture,  as  otherwise  upon  his  death 
they  belonged  to  her.  (Bright's  Husband  and  Wife,  voL  1, 
pp.  84,  36;  Clancy  on  Women,  109 ;  Eeeve's  Domestic  Kela- 
tions  [4th  ed.]  1 ;  2  Kent's  Com.  [11th  ed.]  116.) 

'^  It  is  common  doctrine  upon  which  the  decisions  in  all  the 
states  of  our  Union  and  of  England  are  in  harmony,  that,  on 
the  death  of  the  husband,  the  wife's  choses  in  action,  not 
reduced  by  him  to  possession,  survive  to  her.  She  takes  them, 
not  as  his  heir,  personal  representative  or  administratrix,  but 
they  revert  to  her  in  her  own  right  And  we  have  seen  that 
this  doctrine  applies  as  well  to  the  wife's  post-nuptial  choses  in 
action  as  to  her  ante-nuptial  ones."  (Bishop's  Married  Women, 
§  171.)  ^  The  husband  shall  not  have  them  unless  he  and  his 
wife  recover  them."    (Co.  on  Lit.  351,  b.) 

Under  the  head  of  choses  in  action,  torts  committed  upon  a 
married  woman,  either  before  or  during  coverture,  are  included. 
"Although  the  husband  is  *  *  *  entitled  to  all  the 
property  wliich  the  wife  acquires  during  the  coverture,  yet, 
if  damages  be  claimed  for  an  injury  to  her  person  or  reputa- 
tion during  her  coverture,  those  damages  belong  to  her,  and 
she  must  be  joined  with  the  husband  in  the  suit.  When 
damages  for  such  an  injury  are  collected  they  belong  to  the 
husband,  but  in  case  of  his  death  before  they  are  reduced  to 
possession  they  survive  to  the. wife,  in  the  same  manner  as  if 
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the  injury  had  been  received  before  marriage."  (Reeves'  Dom. 
Rel.  87.) 

"  The  wife  has  capacity  to  be  a  recipient  of  wrong  as  well 
as  of  property,  the  same  as  though  she  were  sole.  If  she  is 
slandered,  or  an  assault  and  battery  is  committed  upon  her, 
or  any  trespass  or  other  actionable  wrong,  she  may,  on  becom- 
.  ing  discovert,  sue  the  wrong-doer  the  same  as  though  she 
had  been  sole  when  she  received  the  injury ;  though  if  the 
suit  is  brought  in  the  lifetime  of  her  husband,  he  must  be 
made  a  party  plaintifE  with  her,  in  consequence  of  the  general 
rule  of  law  which  places  the  wife  imder  the  protection  of  her 
husband.  When  the  result  of  the  wrong  becomes  money,  in 
the  form  of  damages  paid  by  the  wrong-doer,  the  wife,  though 
she  can  receive,  cannot  hold  it,  and  the  title  glides  to  the 
husband,  making  the  money  his."  (Bishop  on  Mar.  Womv 
§  705.)  The  authorities  are  uniform  in  supporting  the  position 
of  these  writers.  (Zataurette  v.  Williams^  1  Barb.  9 ;  I^lein  v. 
ffentz,  2  Duer,  633 ;  BaU  v.  BvUard,  52  Barb.  142 ;  Beach 
V.  RwMiey,  2  Hill,  309;  Smith  v.  Scudder,  11  S.  &  R  325^ 
Checchi  V.  Powelly  6  Barn.  &  Cress.  253 ;  Band  v.  Simmon^ 
3  Atk.  20.) 

The  cause  of  action  for  a  personal  Injury  to  a  married 
woman,  whether  committed  before  or  after  marriage,  belonged 
to  her  at  common  law,  or  else  it  would  not  survive  to  hef 
upon  the  death  of  her  husband.  If  it  was  his,  it  would  eithet 
abate  or  pass  to  his  personal  representatives.  On  the  othef 
hand,  if  she  dies,  as  Lord  Bacon  said :  "  The  action  dies  with 
her."  (Bacon's  Abr.,  Baron  and  Feme,  K.)  Unless  the 
right  was  hers,  subject  only  to  the  disability  to  sue  without 
her  husband,  why  should  it  cease  upon  her  death  ?  Why 
should  it  not  survive  to  the  husband  if  the  right  itself  was 
his  ?  So  in  the  case  of  an  absolute  divorce  such  rights  of 
action  remain  the  property  of  the  wife.  {Legg  v.  Legg^ 
8  Mass.  99 ;  Lodges.  Hamilton^  2  S.  &  E.  491.)  If  the  injury 
was  to  the  wife  only,  the  action  was  brought  in  the  name  of 
both  husband  and  wife,  and  was,  in  effeet^her  action.  If  the 
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injury  was  in  part  to  her  and  in  part  to  him,  for  the  former 
both  joined,  but  for  the  latter  he  sued  alone.  {Johnson  v. 
Dicken,  25  Mo.  580;  Hooper  v.  Easkdl^  56  Me.  261; 
LaugKLin  v.  Eaton^  54  id.  156.) 

It  is  clear,  therefore,  that  at  common  law  the  right  of  action 
for  a  tort  committed  upon  a  married  woman  belonged  to  her, 
and  it  is  in  the  light  of  this  principle  that  the  full  significance 
of  section  450  of  the  Code  becomes  apparent.  This  section 
recognizes  the  separate  existence  of  the  wife  to  the  broad 
extent  of  authorizing  her  to  sue  generally  in  her  own  name. 
By  enabling  her  to  prosecute  as  if  she  were  single,  it  removed 
the  only  obstacle  in  the  way  of  a  personal  assertion  of  her 
right  in  this  regard.  She  had  a  right  of  action  for  any 
actionable  injury  before,  but  she  could  not  set  the  law  in 
motion  unless  her  husband  joined.  When  the  legislature 
provided  that  she  could  sue  in  her  own  name,  without  this 
.  inconvenient  formality,  it  cut  off  the  right  of  the  husband 
and  permitted  her  to  prosecute  and  recover  for  herself. 

Tliis  view  is  confirmed  by  considering  the  history  of  l^is- 
lation  in  relation  to  mamed  women  since  1848.  Did  the 
legislature  suppose  that,  in  repealing  the  sections  in  question 
of  the  acts  of  1860  and  1862,  they  were  restoring  the  rule  of 
the  common  law  and  were  depriving  married  women  of  sub- 
stantial rights  ?     (Endlich's  Interpretation  of  Statutes,  §  475.) 

Every  step  in  legislation,  unless  this  is  an  exception,  has 
been  in  the  direction  of  the  complete  abrogation  of  the 
common-law  unity  of  husband  and  wife.  No  step  backward 
has  been  taken  in  that  regard,  unless  this  must  be  construed 
to  be  such. 

^  The  bar,  the  public  and  the  courts  have  thus  far  all  pro- 
ceeded upon  the  theory  that  a  married  woman  can  still  sue  in 
her  own  name  and  for  her  own  benefit  for  any  injury  to  her 
person.  It  is  a  matter  of  common  knowledge  that,  since  the 
repealing  act  of  1880,  in  nearly  every  county  of  the  state 
such  actions  have  repeatedly  been  brought  and  tried,  recover- 
ies had  and  paid,  and  other  actions  brought  that  are  now 
pending,  upoi;i  the  theory;  adopted  by  both  parties,  that  the 
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right  of  a  married  woman  to  sue  for  personal  injuries  still 
exists.  Even  the  exhaustive  brief  of  the  learned  counsel  for 
the  appellant  contains  no  suggestion  to  the  contrary.  This 
practical  construction  by  the  bar,  the  public,  the  legislature 
and  the  courts  is  of  great  value,  because  a  contemporaneous 
is  generally  the  best  construction  of  a  statute.  (Sedgwick  on 
Stat,  and  Con.  Law,  227.) 

The  disastrous  consequences  that  would  result  from  the 
opposite  construction  cannot  be  lost  sight  of,  because  for  nearly 
nine  years  the  people  have  conducted  their  business,  the 
lawyers  have  advised  their  clients  and  the  courts  have 
administered  justice,  without  exception,  so  far  as  known,  in 
unquestioned  reliance  ux)on  the  unchanged  rights  of  married 
women  with  reference  to  torts  committed  upon  them.  If  such 
a  radical  change  was  effected  by  the  repealing  act,  why  was  it 
not  sooner  discovered  i  By  section  1906  of  the  Code  of  Civil 
Procedure  an  action  for  slander  by  the  use  of  words  imputing 
unchastity  can  be  maintained  by  a  woman  without  proof  of 
special  damage,  and  "  if  the  plaintiff  is  married-,  the  damages 
recovered  are  her  separate  property." 

Was  this  section  left  simply  as  a  landmark  to  show  how  far 
the  tide  of  legislation  had  gone  in  the  direction  of  emancipating 
married  women  before  it  began  to  flow  back  toward  the  old 
level  of  the  conunon  law  ?  Is  it  not  rather  part  of  a  har- 
monious system  designed  to  permit  married  women  to  seek 
redress  in  their  own  names  and  for  their  own  benefit,  for  any 
violation  of  their  rights,  whether  of  person  or  property  ? 
According  to  the  Code  of  Procedure,  when  a  married  woman 
was  a  party,  her  husband  was  a  necessary  party  with  her, 
unless  the  action  concerned  her  separate  property,  or  it  was 
between  herself  and  husband.  (Code  Pro.  §  114: ;  Laws  of 
1849,  chap.  438,  §  114.)  It  was  not  by  virtue  of  that  Code, 
but  owing  to  the  acts  of  1860  and  1862,  that  a  married  woman 
could  sue  for  personal  injuries. 

From  1849  until  1877,  section  114  of  the  old  Code  remained 
unchanged  in  this  respect.  When  section  450  of  the  new  Code 
was  enacted  it  was  a  substitute  for  section  114,  and  the  revisers, 
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in  reporting  the  new  section  said :  "  It  is  believed  that  no 
argument  is  necessary  in  support  of  the  proposition  that  what 
is  left  of  that  section  by  the  various  married  women's  acts  should 
be  swept  away." 

The  object  of  the  repealing  act  of  1880,  as  well  as  that  of 
its  precursor  of  1877,  as  is  evident  from  an  attentive  study  of 
their  provisions,  was  to  do  away  with  statutes  and  parts  of 
statutes  regarded  as  obsolete.  (Laws  of  1877,  chap.  417; 
Laws  of  1880,  chap.  245.) 

Owing  to  the  enactment  of  the  Code  of  C5ivil  Procedure 
and  other  statutes  revising  and  changing  existing  laws  without 
repealing  or  referring  to  them,  the  legislature  sought  to  repeal 
statutes  and  sections  no  longer  regarded  as  operative.  Its  inten- 
tion was  to  formally  do  away  with  that  which  had  already  been 
practically  done  away  with,  rather  than  to  make  further  changes. 
If  the  legislature  had  intended  to  make  a  radical  alteration  in 
its  long  established  policy  of  legislation  affecting  the  rights  of 
married  women,  it  would  not  ordinarily  be  buried  in  the  midst 
of  an  act  designed  to  erase  useless  provisions  from  the  statute 
book.  One  would  not  expect  that  such  a  decided  change, 
affecting  nearly  every  family  in  the  state,  would  be  so  obscurely 
made. 

These  views  are  not  in  conflict  with  Fitzgerald  v.  Qv^nn 
(109  N.  Y.  441),  which  holds  that  in  an  action  against  the  wife 
for  a  tort  committed  by  her,  as  the  husband  is  still  liable,  he 
is  a  proper  party  defendant. 

At  common  law  the  husband  was  liable  for  the  torts  of  his 
wife,  whereas  her  choses  in  action,  including  the  right  to 
recover  for  torts  inflicted  upon  her,  never  vested  in  him, 
although  he  was  entitled  to  the  proceeds  when  collected.  As  a 
party  plaintiff,  therefore,  he  was  joined  ^'for  conformity,'' 
but  it  was  "  more  than  a  mere  necessity  to  join  him  as  a  party 
defendant."  {Fitzgerald  v.  Quann,  33  Hun,  657,  658.)  His 
joinder  in  the  one  case  was  a  mere  formality,  while  in  the  other 
it  was  on  account  of  his  liability.  While  he  had  no  cause  of 
action  in  the  former,  there  was  a  cause  of  action  against  him 
in  the  latter. 
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We  regard  the  language  of  section  450,  when  construed  in 
connection  with  the  common-law  rules  already  alluded  to,  as 
strong  enough  to  relieve  a  married  woman  of  the  formality 
of  having  her  husband  unite  with  her  in  bringing  an  action 
for  an  injury  inflicted  upon  her,  but  not  strong  enough  to 
relieve  him  of  his  absolute  liability. 

We  think  the  judgment  appealed  from  should  be  affirmed 
upon  the  ground  that  the  common  law  gave  the  plaintifE  a  right 
of  action^  and  tliat  the  Code  gave  her  an  appropriate  remedy. 

Bradley,  J.  The  embarrassment,  which  seems  to  attend 
the  disposition  of  this  case,  arises  from  the  repeal  by  Laws  of 
1880,  chapter  245,  section  1,  subdivisions  36,  38  of  the 
amendatory  section  3,  chapter  172,  Laws  of  1862,  and  the 
amended  section  7,  chapter  90,  Laws  of  1860,  which  provided 
that  a  married  woman  might  maintain  an  action  in  her  own 
name  to  recover  damages  for  injuries  to  her  person  or 
character,  and  that  the  proceeds  of  the  recovery  should  be  her 
property.  The  remaining  statutes,  which  enable  her  to 
prosecute  an  action  in  her  own  name  alone  also,  provide  that 
it  shall  be  neither  necessary  or  proper  to  join  her  husband  as 
a  party  with  her  in  any  action  affecting  her  separate  property. 
(Code,  §  450.)  This  action  is  founded  upon  the  disregard  of 
the  duties  of  the  marital  relation  by  the  husband  of  the 
plaintiff,  induced  by  the  defendant,  to  the  prejudice  of  the 
plaintiff.  Marriage  is  a  civil  contract.  (2  R.  S.  138,  §  1 ; 
Clayton  v.  Wardell^  4  N.  Y.  230.)  From  such  contract  spring 
reciprocal  duties  of  the  parties  to  it,  amongst  which  are  those 
assumed  by  the  husband,  of  her  maintenance  and  his  oansar- 
tium^  and  thus  to  contribute  to  her  comfort  and  enjoyment.  To 
these  means  of  her  happiness,  so  far  as  practicable,  she  is 
entitled.  As  appeared  by  the  verdict  of  the  jury,  tlie  plaintiff's 
husband  was  induced  by  the  defendant  to  essentially  refuse  to 
perform  his  marital  undertaking  or  to  regard  her  rights  in  that 
respect.  And  the  damages  arising  from  the  denial  to  the 
plaintiffs  of  such  rights  result  from  a  breach  by  the  husband, 
so  induced,  of  the  contractual  relation  of  marriage.     But  such 
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contract  is  sui  generis^  and  differs  from  all  other  contracts  in 
so  far  that  the  nature  of  a  recovery  of  damages  in  an  action, 
founded  upon  its  breach,  is  as  in  tort,  and  the  action  is  deemed 
as  for  a  personal  injury,  and,  consequently,  does  not  survive 
the  party  injured.  {Thorn  v.  Knappy  42  N.  Y.  474 ;  Wade 
V.  Kalijleischj  58  id.  282.)  And  while  a  right  of  action  for  a 
personal  injury  may  not  be  within  the  definition,  as  frequently 
given,  of  a  chose  in  action,  that  term  in  its  broadest  sense 
does  embrace  it.  {People  v.  Tioga  C.  P.,  19  Wend.  73,  74 ; 
Berger  v.  Jac6b%,  21  Mich.  ^\^\  C.  B,  i&  Q.  R,  R.  Co,  v. 
Dunn,  52  111.  260;  4  Am.  R.  606;  3  Am.  and  Eng.  Encyl. 
of  Law,  tit.  Chose  in  Action.) 

I  concur  in  the  result  of  the  opinion  of  Judge  Vann,  and 
in  his  view  that  a  cause  of  action  arises  against  a  party  who 
effectually  and  wrongfully  entices  a  husband  to  abandon  his 
wife,  and  that  at  common  law  its  availability  to  her  was  denied 
by  reason  of  the  disability  of  the  wife  to  seek  redress  by 
action  or  take  the  benefit  of  it.  The  cause  involves  the  mis- 
conduct of  the  husband,  and  there  is  no  propriety  in  permitting 
him  to  join  with  his  wife  in  prosecuting  an  action  for  such 
cause  and  to  realize  a  pecuniary  benefit  as  the  result  of  his 
own  wrong.  The  cause  of  action  is  the  wrongful  de])rivation 
of  the  plaintiff  of  that  to  which  she  is  entitled  by  virtue  of 
the  marital  relation.  It  arises  from  the  denial  to  her  of  that 
which  the  marriage  contract  gave  her,  and  which  she  unmo- 
lested, had  the  right  to  have  and  enjoy.  The  conjugal  society 
of  the  parties  to  it  is  an  essential  requirement  of  such  a  con- 
tract and  relation.  And  when  that  due  from  the  husband  is 
wrongfully  taken  from  her,  the  consequences  are  her  loss  and 
hers  alone.  The  plaintiff's  right  to  the  chose  in  action, 
springing  from  the  defendant's  act,  which  produced  such  loss 
to  her,  was  derived  from  the  marriage  contract.  It  belonged 
to  her,  was  her  property.  And  since  she  is  permitted,  by 
statute,  to  have  and  assert  proprietary  rights,  independently  of 
her  husband,  and  as  provided  by  the  section  of  the  Code  before 
mentioned,  to  alone  and  for  her  benefit  prosecute  actions. 
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there  seemd  to  be  nothing  in  the  way  of  the  plaintiff's  right 
to  maintain  this  action. 

The  judgment  should  be  affirmed. 

All  concur  except  Haioht  and  Faakeb,  JJ.,  dissenting, 
and  FoLLETT,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


AoALUs  L.  Palmeb  et  al.,  Eespondents,  v.  The  Great 
Western  Insurance  Company,  Appellant. 

In  an  action  upon  a  policy  of  marine  insurance  on  freight,  for  a  voyage 
from  Cuba  to  the  United  States,  which  insured  against  perils  "of  the 
seas,  winds,  rocks,  sands,  shoals  and  coasts,  collisions  and  sinking  at  sea, 
fires.  Jettisons,  loss  by  ♦  *  ♦  barratry  of  the  master  and  mariners, 
and  all  other  losses  and  misfortunes  •  *  *  occasioned  by  sea  perils/* 
it  appeared  that  on  May  5, 1879,  the  vessel  sailed  from  a  port  of  Cuba; 
that  it  filled  with  water  forty-eight  hours  after  leaving  port,  the  weather 
being  fine  during  the  whole  time;  that  it  was  abandoned  and  afterwards 
burned  by  the  captain's  order.  No  accident  occurred  except  the  cross- 
bar of  one  of  the  pumps  broke.  It  did  not  appear  whether  the  pump 
was  thereby  rendered  useless  or  whether  it  was  repaired.  It  was  proved 
that  in  December,  1878,  at  Cardiff,  Wales,  the  vessel  was  put  in  first- 
rate  seaworthy  condition  to  stand  a  winter  voyage  to  Cuba  and  thence  to 
the  United  States.  The  pilot  who  took  her  in  and  out  the  port  of 
Cardiff,  and  the  master  of  another  vessel  who  was  on  board  of  her  just 
before  sailing  from  that  port,  on  several  occasions,  swore  that  she  was 
seaworthy  for  a  voyage  with  a  full  cargo  from  that  port  for  New  York. 
It  was  stipulated  that  three  experienced  stevedores,  who  assisted  in  load- 
ing the  vessel  for  her  last  voyage,  and  the  pilot  who  took  her  out  of  the 
port,  would  testify  that,  in  their  opinion,  she  was  seaworthy.  Held, 
that  the  question  of  seaworthiness  was  one  of  fact,  as  was  also  the 
question  whether  the  vessel  was  lost  by  any  of  the  perils  insured  against; 
and  so,  were  properly  submitted  to  the  jury. 

It  teems,  that  in  such  an  action,  the  bill  of  lading  unauthenticated.  the 
master  of  the  vessel  being  alive,  is  not  comi)etent  evidence  against  the 
insurers  of  the  kind  or  quantity  of  the  cargo  or  the  amoimt  of  freight 
due  on  delivery. 

Where,  however,  the  bill  is  received  as  evidence  of  the  truth  of  the  state- 
ments contained  therein,  in  the  absence  of  an  exceptio/i,  the  objection  is 
not  available  on  appeal. 

Reported  below,  22  J.  &  S.  508. 
(Argued  October  7, 1889;  decided  December  8,  1889.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  at  the  November  Term,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  on  an  open  marine  policy  of  insur- 
ance for  the  recovery  of  the  damages  alleged  to  have  been 
sustained  by  a  loss  of  freight. 

The  policy,  No.  64118,  was  issued  by  the  defendant  October 
28,  1878,  ''  Upon  all  kinds  of  lawful  goods  and  merchandise, 
laden  or  to  be  laden  on  board  the  good  vessel  or  vessels  as 
agreed  at  time  of  indorsement."  The  risks  assumed  were  as 
follows :  "  Touching  the  adventures  and  perils  which  the  said 
Great  Western  Insurance  Company  is  contented  to  bear,  and 
takes  upon  itself  in  this  voyage,  they  are  of  the  seas,  winds, 
waves,  rocks,  sands,  shoals  and  coasts,  collisions  and  sinking 
at  sea,  fires,  jettisons,  loss  by  pirates,  rovers,  or  assailing 
thieves,  barratry  of  the  masters  and  mariners,  and  all  other 
losses  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  goods  or  merchandise  or 
any  part  thereof,  occasioned  by  sea  perils,  subject,  however, 
to  such  clauses,  terms  and  rates  of  average  as  are  contained  in 
the  memorandum  in  this  policy,  unless  otherwise  agreed  upon 
in  writing."     The  indorsement  was  as  follows : 

"Date  of  entry,  March  24,  1879. 

"  Name  of  vessel,  bark.  The  Brothers'  Pride.  To  be  insured 
from  port  in  Cuba  to  port  north  of  Hatteras.  The  risk, 
freight.  Amount  to  be  insured,  $5,000.  Eate  of  premium,  IJ. 
Amount  of  premium,  $75." 

The  plaintiffs  claimed  that  the  vessel  was  laden  with  eight 
hundred  and  sixty-three  hogsheads  of  melado  to  be  delivered 
at  New  York  for  $5.25  per  hogshead,  amounting  to  $4,530.75. 

At  the  close  of  the  plaintiffs'  case,  the  defendant  moved 
that  the  complaint  be  dismissed,  on  tlie  groimds;  (1)  That 
there  was  no  loss  of  the  vessel  proved  by  the  perils  of  the  sea 
or  by  barratry;  (2)  That  the  evidence  was  insufficient  to 
support  a  policy  on  freight,  because  it  could  not  attach  until 
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there  was  a  cargo  laden  on  board ;  (3)  That  there  was  no  evi- 
dence tha;t  the  vessel  sailed  on  the  voyage  insured  against ; 

(4)  The  vessel  having  met  with  no  sea  peril,  the  conclusive 
presumption  is  that  she  was  unseaworth j  when  she  sailed ; 

(5)  That  preliminary  proofs  of  loss  must  be  true  proofs,  and  it 
is  not  a  presentation  of  true  proofs  of  loss,  or  the  proofs  of 
loss  required  by  the  policy,  for  the  plaintijffs  to  present  a 
marine  protest,  as  here  presented,  showing  the  absolute  con- 
trary of  the  facts  in  evidence.  The  motion  was  denied  and, 
the  defendant  offering  no  evidence,  the  case  was  submitted  to 
the  jury,  which  found  a  verdict  of  $4,528.25,  with  interest, 
for  the  plaintiffs. 

Further  facts  are  stated  in  the  opinion, 

TreadweU  Cleveland  for  appellant.  The  court  erred  in 
refusing  to  dismiss  the  complaint  upon  the  ground  that  there 
was  no  proof  to  support  a  policy  on  the  freight,  and  no  proof 
that  there  was  a  cargo  laden  in  good  faith  on  board  the  vessel. 
{SUyrey  v.  Brennan,  15  N.  Y.  526 ;  Boulett  v.  iV^.  T.  cfe  H. 
R.  R.  Co.,  59  id.  365  ;  Dwight  v.  Ins.  Co.,  103  id.  358.)  No 
matter  by  whom  produced,  the  charter-party  and  bill  of  lading 
could  not  be  proof  of  their  contents  for  the  plaintiffs ;  tliey 
are  merely  declamtions  by  the  plaintiffs'  agents,  and  of  no 
force  or  effect  as  evidence  of  the  facts  therein  stated  against 
the  defendant.  {Paine  v.  Ins,  Co,,  69  Me.  568 ;  Newman  v, 
CordeU,  43  Barb.  454.) .  The  court  erred  in  refusing  to  dis- 
miss the  complaint,  and  to  direct  a  verdict  for  the  defendant 
upon  the  crround  that  there  was  no  proof  that  the  vessel  had 
encountered  a  sea  peril.  {Ahraih  v.  N.  E.  R.  R.  Co.,  L.  R., 
11  Q.  B.  Div.  449  ;  Berwind  v.  Ins.  Co.,  21  J.  &  S.  102 ; 
Ro88  V.  Hunter,  4  T.  R.  38 ;  Wright  v.  0.  Ins.  Co.,  6  Bosw. 
278,  279  ;  Allison  v.  Ins.  Co.,  57  N.  Y.  91 ;  Prescott  v.  U.  Ins. 
Co.,  1  Whart.  408  ;  Talcott  v.  C.  Ins.  Co.,  2  Johns.  129.)  The 
opinion  of  witnesses  as  to  latent  facts  to  establish  a  state  of 
things  opposite  to  that  established  by  positive  testimony  as  to 
patent  facts  was  admissible.  {Prescott  v.  U.  Ins.  Co.,  1  Whart. 
SicKELs— Vol.  LXXI.    76 
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408 :  Watson  v.  Clark,  1  Dowl.  Pr.  344 ;  Wright  v.  O.  Ins.  Co., 
6  Bosw.  269;  Van  WicJde  v.  M.  Ins.  Co.,  97  K  Y.  350; 
Allison  V.  Ins.  Co.,  57  id.  91 ;  Dudgeon  v.  Pembroke,  L.  R., 
9  Q.  B.  696.)  The  plaintiflPs  position  that  when  evidence  of 
seaworthiness  has  been  ofEered  there  arises  a  presumption  of 
loss  by  a  peril  insured  against,  which  can  be  rebutted,  is  unten- 
able. {Hugely  v.  8.  M.  Ins.  Co.,  7  La.  Ann.  603  ;  TalcoU^. 
C  Ins.  Co.,  2  Johns.  124  ;  Wright  v.  O.  Ins.  Co.,  2  Bosw. 
269 ;  Walsh  v.  W.  Ins.  Co.,  32  N.  Y.  436 ;  Van  Wickle  v. 
M.  Ins.  Co.,  97  id.  350 ;  Berwind  v.  G.  Ins.  Co.,  114  id.  232 ; 
Paddock  v.  F.  Ins.  Co.,  11  Pick.  227 ;  Prescott  v.  U.  Ins. 
Co.,  1  Whart.  399 ;  Watson  v.  Clark,  1  DowL  Pr.  344 ; 
Dupeyre  v.  W.,  etc.,  Ins.  Co.,  2  Eobt.  457.) 

W.  W.  Goodrich  for  respondents.  Tlie  vessel  was  lost  by 
barratry  or  one  of  the  perils  assured  against.  {Moores  v. 
Underwriters,  14  Fed.  Rep.  254 ;  Palmer  v.  G.  W.  Ins.  Co., 
15  J.  &  S.  457.)  All  that  is  necessary  to  show  an  insurable 
interest  in  the  freight  is  for  the  vessel  to  have  incurred  any 
expense  upon  the  voyage  towards  earning  it,  such  as  proceed- 
ing to  the  port  of  loading,  or,  if  in  port,  getting  in  berth,  and 
preparing  to  receive  the  cargo.  {Foley  v.  U.  F.  and  M.  Ins. 
Co.,  L.  R.  [5  C.  P.]  155 ;  liobinson  v.  M.  Ins.  Co.,  1  Mete 
145  ;  1  Phillips  on  Ins.  §  327 ;  Flint  v.  Fleming,  1  B  &  A. 
145.)  The  English  law  does  not  require  the  assured  to  prove 
seaworthiness,  but  the  American  law,  while  it  differs  with  the 
English  law,  and  requires  the  assured  to  prove  seaworthiness, 
still  requires  only  the  slightest  proof  upon  the  subject 
{Moses  y.  8.  M.  Ins.  Co.,  1  Duer,  159 ;  Borland  v.  J/I 
Ins.  Co,,  14  J.  &  S.  433 ;  Patrick  v.  EaUett,  1  Johns.  241 ; 
Moores  v.  Uiiderwnters,  14  Fed.  Rep.  226.) 

FoLLETT,  Ch.  J.  May  5,  1879,  The  Brothers'  Pride  sailed 
from  Cardenas,  a  port  on  the  north  side  of  Cuba,  for  New 
York,  and  was  lost  forty-eight  hours  after  leaving  port.  The 
uncontradicted  evidence  is  that  from  the  hour  of  sailing  to 
the  hour  when  wrecked  the  weather  was  fine,  with  about  a 
four-knot  wind.     She  met  with  no  accident  except  the  croee- 
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bar  to  one  of  her  pumps  broke,  but  how,  when,  or  whether 
the  pump  was  rendered  useless  or  whether  it  was  repaired 
does  not  appear.  The  vessel  filled  with  water,  it  was  testified, 
was  abandoned  and  afterwards  burned  by  the  order  of  its 
captain.  It  seems  to  be  assumed  that  the  water  came  in 
through  a  leak,  but  the  witnesses  were  silent  as  to  the  time 
when  the  leak  was  discovered  or  in  what  part  of  the  vessel  it 
occurred,  if  it  did  occur.  Upon  these  circumstances,  apart 
from  others,  the  court,  on  a  trial  by  jury  under  established 
rules,  should  presume  that  the  vessel  was  unseaworthy  when 
it  left  the  port,  and  direct  a  verdict  for  the  defendant  or  a 
dismissal  of  the  complaint.  But  the  circumstances  happening 
after  the  vessel  left  port  are  not  all  bearing  on  the  question 
of  her  seaworthiness.  In  December,  1878,  she  entered  the 
port  of  Cardiff,  in  Wales,  and  left  January  5,  1879,  laden 
with  coals  for  Cienfuegos,  a  port  on  the  south  side  of  the 
Island  of  Cuba.  A  shipwright  testified  that  while  she  lay  at 
Cardiff  he  repaired  and  put  her  in  first-rate  seaworthy  con- 
dition to  stand  a  winter  voyage  to  Cuba,  and  thence  to  the 
United  States.  The  pilot  who  took  her  in  and  out  of  the 
port  of  Cardiff  testified  that  she  appeared  quite  seaworthy. 
The  master  of  another  vessel  testified  that  while  The  Brothers* 
Pride  was  lying  in  the  port  of  Cardenas,  in  May,  1879,  he 
waa  on  board  on  several  occasions,  and  that  she  was  seaworthy 
for  a  voyage,  with  a  full  cargo  from  that  port  for  New  York. 
Three  experienced  stevedores,  who  assisted  loading  her  at 
Cardenas,  and  the  pilot  who  took  her  out  of  that  port,  testi- 
fied, or  rather  it  was  stipulated  that  they  would  testify  that, 
in  their  opinion,  she  was  seaworthy.  A  mate  employed  on 
the  vessel  testified :  "  The  vessel  was  laborsorae  in  the  rough 
weather  that  we  had  coming  out  from  Cardiff  towards  Cien- 
fuegos ;  she  rolled  a  good  deal  in  the  rough  weather ;  during 
the  rough  weather  the  pumps  were  going  nearly  all  the  time 
for  the  first  three  weeks ;  after  we  got  fine  weather  she  did 
not  make  so  much  water."  The  steward  testified  that  after  her 
cargo  was  discharged  at  Cienfuegos  she  took  in  stone  ballast, 
rocks  and  dunnage  wood,  no  cargo,  and  proceeded  to  Cardenas 
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where  the  ballast  was  discharged  and  a  cargo,  said  to  be 
melado,  was  taken  on  board. 

Under  this  state  of  the  evidence,  the  question  of  seaworthi- 
ness was  one  of  fact  for  the  jury,  and  they  found  that  she  was 
seaworthy.  This  greatly  simpUfies  the  case.  The  vessel 
being  seaworthy  when  she  left  Cardenas,  only  forty  -eight 
hours  before  loss,  the  trial  court,  under  the  circumstances  of  this 
case,  would  not  have  been  justified  in  holding  that  the  wreck 
was  not  caused  by  any  of  the  perils  insured  against,  and  very 
properly  took  thd  opinion  of  the  jury  upon  that  question. 
The  learned  counsel  for  the  defendant  did  not  ask  that  the 
jury  be  required  to  find  by  which  peril  the  vessel  was  lost, 
nor  did  he  pray  for  an  instruction  that  there  was  no  evidence 
that  she  was  lost  by  this  or  that  peril,  and  so,  by  elimination, 
hold  the  jury  to  a  definite  issue ;  nor  did  he  except  to  the 
general  instruction  that  the  jury  were  to  determine  whether 
she  was  lost  by  any  of  the  perils  insured  against,  and  so  the 
record  does  not  disclose  which  peril  caused  the  loss.  It  looks 
like  "barrdtry  of  the  master  or  mariners,"  but  that  was 
insured  against,  and  there  is  no  evidence  in  this  record  that 
would  have  sustained  a  veixlict  that  the  owners  participated 
in  the  fraud,  if  fraud  there  was. 

Was  there  a  valid  contract  under  which  the  plaintifEs  would 
have  been  entitled  to  collect  freight  equal  to  the  amount  of 
the  verdict  upon  the  delivery  of  the  cargo  in  New  York  ? 
The  record  contains  the  following :  "  Plaintiffs'  counsel  here 
offered  in  evidence  the  protest  and  bill  of  lading,  which  were 
admitted  subject  to  the  objection  that  they  were  not  proof  of 
their  contents."  But  the  case  does  not  contain  the  protest 
nor  the  bill  of  lading,  but  a  copy  of  the  latter  was  presented 
on  the  argument ;  the  counsel,  however,  disagree  as  to  whether 
the  trial  court  received  it  as  evidence  of  the  truth  of  the 
recitals  therein  or  only  as  part  of  the  preliminary  proofs  of 
loss.  A  perfect  record  would  have  prevented  a  controversy 
which  this  court  has  no  means  of  determining.  The  bill  of 
lading  was  signed  only  by  the  master  and  contained  the  words 
Weights  and  contents  unknown."    The  master    was    that 
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plaintiffs'  agent  (3  Kent's  Com.  206),  and  being  alive  when 
this  action  was  tried,  the  unauthenticated  bill  was  not  compe- 
tent evidence,  as  against  the  insurers,  of  the  kind  or  quantity 
of  the  cargo  nor  the  amount  of  freight  due  upon  its  delivery 
to  the  consignee.  {Paine  v.  M.  M,  M,  Ins.  Co,^  69  Me.  568 ; 
Dickson  V.  Lodge^  1  Stark.  180 ;  Raddoio  v.  Parry ^  3  Taunt. 
303  :  2  Arn.  Ins.  [6th.  ed.]  1154;  2  Par.  Mar.  Ins.  528-534.) 

But,  though  the  bill  was  received  as  evidence  of  the  truth 
of  the  statements  contained  in  it,  no  exception  was  taken  to  the 
ruling  and  the  record  does  not  disclose  an  error  in  this  respect 
which  the  appellant  can  avail  itself  of. 

Roberts,  a  mate  on  the  vessel,  testified :  "  We  took  on  board 
eiglit  hundred  and  sixty-three  hogsheads  of  this  stuff  at 
Cardenas."  A  shipmaster,  who  had  carried  melado,  testified : 
"  I  saw  melado  in  casks  going  on  board '  The  Brothers'  Pride.' " 
It  is  true  that  he  did  not  examine  the  contents  of  the  casks,  and 
judged  only  from  external  appearances.  He  also  testified  that 
the  freight  from  Cardenas  to  New  York  was  $5.25  per  hogs- 
head, and  on  cross-examination :  "  I  know  what  the  rate  of 
freight  was  from  what  Captain  Tower  told  me ;  he  told  me 
he  had  $5.25 ;  I  had  $5.25  myself  for  molasses ;  the  usual  rate 
for  molasses  and  melado  was  about  the  same."  The  mate  and 
steward  testified  to  the  appearance  of  the  leakage  from  some 
of  the  hogsheads,  and  their  description  would  seem  to  indicate 
that  these  casks  were  not  filled  with  melado.  While  the 
evidence,  in  respect  to  the  cargo  and  the  contract  under  which 
it  was  to  be  carried,  is  not  as  clear  and  as  satisfactory  as  we 
could  wish,  still  enough  appears  in  the  case  to  sustain  the 
submission  of  this  question  to  the  jury. 

The  record  does  not  contain  the  preliminary  proofs  of  loss  or 
the  marine  protest,and  furnishes  no  basis  for  considering  the  fifth 
ground  of  the  defendant's  motion  f  or  a  dismisal  of  the  complaint. 

The  exceptions  to  the  charge  are,  in  effect,  covered  by  the 
discussion  of  the  right  of  the  trial  court  to  submit  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Helen  D.  Adams,  Respondent,  v.  The  Ibvino  National 

1^  6^  Bank  of  New  York,  Appellant. 

iag  4M         A  wife  may  avoid  a  contract  induced  and  obtained  by  threats  of  imprison- 
'  ment  of  the  husband  and  it  is  immaterial  whether  the  tlireat  is  of  lawful 

or  unlawful  imprisonment. 
It  teems  the  same  rule  applies  to  a  husband  where  the  threat  is  of  the  arrest 
of  the  wife,  or  to  a  parent  or  child,  in  case  of  threats  to  arrest  the  other. 
Where,  therefore,  plaintiff  was  induced,  by  a  threat  of  her  husband's 
arrest,  to  pay  a  debt  due  from  him  to  defendant,  held,  that  an  action  was 
maintainable  to  recover  back  the  moneys  paid  as  obtained  by  undue 
influence;  that  it  was  immaterial  whether  or  not  there  was  a  lawful 
ground  for  the  arrest;  that  the  payment  was  not  a  voluntary  one  and  the 
defendant  obtained  no  title  to  the  money  received. 
Defendant  claimed  that  plaintiff  had  subsequently  ratified  the  payment. 
The  trial  court  charged  the  jury  that  before  there  could  be  a  ratification  to 
prevent  a  recovery  there  must  be  some  distinct  act  of  plaintiff,  after 
knowledge  of  the  facts  and  knowledge  by  her  that  she  had  a  right  to 
rescind,  to  which  defendant  took  a  general  exception.  Held,  that  the 
charge  was  correct  in  part,  at  least,  and  the  defendant  not  having  sug- 
gested any  qualification,  a  general  exception  thereto  could  not  be 
sustained. 
The  point  was  raised  on  appeal  that  the  transaction  was  the  compounding 
of  a  felony,  and  so  the  money  paid  could  not  be  recovered  back.  Heid, 
as  the  question  was  not  ndsed  upon  trial  and  was  not  presented  by  any 
appropriate  exception,  it  could  not  be  raised  here. 
Metropolitan  Ins.  Co.  v.  Meeker  (85  N.  Y.  614);  Bdpnes  y.  Budd  (88  id.  251; 
102  id.  372);  SoUingerv.  Earle  (82  id.  893);  Smithy,  Bowley  (66  Barb. 
602);  Jfhrmer  v.  Walter  (2  Edw.  Ch.  601);  Knapp  ▼.  H^de  (60  Barb.  80); 
Dunham  v.  Qritutdd  (100  N.  Y.  224);  Quineey  v.  White  (68  id.  870), 
distinguished. 

(Ajrgued  October  24,  1880;  decided  December  8, 1889 ) 
Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  in  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  December,  1886,  wliich  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  money  claimed  to  have 
been  obtained  from  the  plaintiff  by  threats,  coercion  and  undue 
influence. 

The  facts  out  of  which  it  arose  are  as  follows :  The  plaintiff 
is  the  wife  of  Jay  L.  Adams,  who  was  adjudged  a  bankrupt  in 
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1878.  The  defendant  was  a  creditor  of  Adams  to  the  amount 
of  several  thousand  dollars.  Adams'  health  was  broken  as  a 
result  of  his  misfortunes,  and  the  plaintiff  had  been  advised 
to  go  with  him  to  Europe,  and  their  passage  had  been  engaged 
for  June  17,  1879.  Shortly  prior  to  this  date  Adams  was 
examined  in  the  bankrupt  court  by  counsel  for  the  defendant 
and  the  fact  was  developed  that  an  entry  on  the  stub  of  his 
check  book,  which  read  "  F.  Munoz,  taxes  and  expenses^"  did 
not  relate  to  any  "  taxes  or  expenses,"  and  that  Munoz  was 
merely  the  messenger  who  received  the  money  from  the  bank, 
the  check  having  been  payable  to  bearer.  That  Adams  had 
received  the  money  and  had  delivered  it  to  a  Mr.  Warner 
with  a  request  that  it  be  kept  for  him,  and  at  the  time  of  the 
examination  it  was  still  in  Warner's  possession.  Adams 
claimed  that,  in  secreting  this  money,  his  intention  was  to  pay 
an  indebtedness  to  the  widow  of  his  brother.  It  had  not  been 
applied  to  that  purpose,  and  he  admitted,  had  it  not  been  dis- 
covered, he  might  have  changed  his  mind  and  applied  it  to 
other  purposes.  The  money  was  obtained  from  Warner  after 
this  disclosure  and  delivered  to  the  assignee  in  bankruptcy. 
A  few  days  before  the  date  on  which  Adams  and  his  wife 
were  to  sail  for  Europe,  Adams  heard  that  the  defendant  and 
its  attorney  were  threatening  to  arrest  him  unless  some  settle- 
ment was  made.  He  immediately  went  to  Mr.  Castre,  vice- 
president  and  a  director  of  the  defendant,  and  a  personal 
friend  of  Adams  and  his  wife,  and  talked  with  him  about  the 
arrest,  and  asked  him  if  he  would  become  his  bail.  Castre 
consented  to  do  so,  but  suggested  that  some  settlement  be 
made  with  the  bank,  and  that  the  plaintiff  had  the  means  to 
make  such  settlement,  and  advised  him  to  go  to  the  office 
of  the  counsel  of  the  bank  and  make  some  adjustment  of  the 
claim.  Adams  informed  his  wife  that  he  had  heard  he  was  to 
be  arrested,  and  she  went  to  see  Mr.  Castre.  She  testified  to 
this  interview,  in  substance,  as  follows:  That  she  asked 
Mr.  Castre  if  he  had  heard  anything  about  the  arrest,  and  he 
said  he  had ;  that  he  had  heard  it  was  the  intention  of  the 
attomev  of  the  bank  to  arrest  her  husband  on  board  the 
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steamer.  She  asked  if  her  husband  had  committed  any  crime, 
and  Castre  replied  that  he  had  not,  bnt  that  any  man  conldbe 
arrested,  and  asked  "  How  wonld  you  like  to  have  your  hus- 
band arrested  on  Saturday  night  too  late  to  obtain  bail  ? " 
That  Castre  proposed  the  settlement ;  advised  her  not  to  con- 
sult a  lawyer,  and  told  her  she  had  nearly  money  enough  in  the 
Irving  Savings  Bank,  and  that  the  pursuit  would  bo  withdrawn 
if  the  money  was  paid.  She  further  testified  that  she  was  excited, 
and  was  willing  to  make  the  payment  to  save  her  husband. 

PlaintijBF  paid  $2,000  to  the  bank  and  agreed  to  pay  $2,000 
more  in  monthly  installments  of  $50  each.  She  paid  $400, 
and  then  refused  to  pay  more,  and  subsequently  brought  this 
action  to  recover  back  the  money  paid. 

Further  facts  are  stated  in  the  opinion. 

John  E.  Parsons  for  appellant.  The  payments  were  not 
made  under  duress.  (Jf.  Ins,  Co.  v.  Meeker^  85  N.  Y.  614; 
Story  on  Contracts,  §  400;  Knapp  v.  Hyde^  60  Barb.  80; 
Alexander  v.  Pierce^  10  N.  H.  498 ;  Eddy  v.  Harrisy  17  Me. 
340;  Farmer  v.  Walker^  2  Edw.  Ch.  601 ;  Smith  v.  Rawley, 
66  Barb.  502 ;  Solinger  v.  Earh,  82  N.  T.  393 ;  Haynes  v. 
Bi^  102  id.  372 ;  83  id.  253 ;  Dunham  v.  GriewoLd^  100 
id.  224 ;  U.  S.  K.  S.  §  5132.)  The  fact  that  her  husband,  not 
herself,  was  the  debtor  did  not  entitle  the  plaintiff  to  recover 
upon  the  claim  that  it  was  paid  to  prevent  her  husband's 
arrest.  (J/.  Ins.  Co.  v.  Meeker,  85  N.  T.  614.)  What  the 
plaintiff  claims  is,  that  she  agreed  to  settle  her  husband's  debt 
to  save  her  husband  from  a  criminal  prosecution,  this  is 
compounding  a  felony.  (Penal  Code,  §  125 ;  Haynes  v.  Ruddy 
83  K  Y.  251 ;  102  id.  372.)  The  plaintiff's  conduct  subse- 
quent to  the  settlement  constituted  a  ratification  of  her  acts, 
and  should  defeat  a  recovery  in  this  case.  {Flower  v.  Lance, 
69  N.  Y.  603;  Schiffer  v.  Dietz,  83  id.  300,  308;  Acer  v. 
Eotchhissy  97  id.  395,  406 ;  Grymes  v.  Sanders,  93  U.  S.  65, 
61 ;  Fields  v.  Bland,  81  N.  Y.  239 ;  Biley  v.  Sav.  Bk.,  36 
Hun,  513.)  The  court  should  have  granted  the  motion  to 
dismiss  the  complaint  upon  the  ground  that  the  complaint  did 
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not  state  that  the  alleged  threat  was  of  an  unlawful  arrest. 
{Tooier  v.  ArtumXj  76  N.  Y.  397.)  It  is  only  concerning 
their  ordinary  duties  that  the  declarations  of  officers  of  a  cor- 
poration are  admissible  against  it.  (Story  on  Agency,  §  115 ; 
iT.  B,  Co.  V.  Bachmcm,  66  N.  Y.  261 ;  F.  Nat.  Bk.  v.  0.  Nat. 
Bk.,  60  id.  278,  296.)  It  was  error  to  charge  that  before 
there  can  be  a  ratification  to  prevent  her  recovering  in  this 
action  there  must  be  some  distinct  act  of  hers,  after  knowledge 
of  the  facts  and  knowledge  by  her  that  she  had  a  right  to 
rescind  the  agreement  {Acer  v.  Hotchkiss^  97  N.  Y.  395, 
406  ;  Orymea  v.  Samdera,  93  TJ.  8.  55  61.  62 ;  Weed^.  Weed^ 
94  N.  Y.  243.) 

Austen  O.  Fox  for  respondent.  There  was  ample  evidence 
that  plaintiff  had  paid  the  money  under  duress.  {Fowler  ▼. 
BuUerVy,  12  J.  &  8.  148^  158;  Ingeredl  v.  Boe^  65  Barb. 
346,  355.)  To  constitute  duress  in  this  case  it  is  not  necessary 
that  the  arrest  feared  should  have  been  unlawful.  (Story's  £q. 
Jur.  [ISih  ed.]  §  239 ;  Adams'  Doc.  Eq.  182  ;  Seeary.  Cohen, 
45  L.  T.  [N.  S.]  589 ;  WiUiams  v.  Bc^ley,  14  id.  802 ;  IngersM 
V.  Boey  GbBarb.a^;  Foley y.  Orem,21  Cent L.  J.  176 ;  <7Z(wA 
V.  Fiecher,  1  Paige,  176, 177 ;  Foshay  v.  Fepxfwon,  5  Hill,  154^ 
167 ;  Scholey  v.  Mumfard^  60  N.  Y.  498 ;  Stamnt&n  v.  Jerome^ 
64  id.  480;  Schomer  v.  Liesauer,  36  Hun,  100 ;  107  N.  Y. 
Ill ;  Harris  v.  Carmody,  131  Mass.  51, 54,  55;  26  Alb.  L.  J. 
424 ;  McPh^aon  v.  Cox,  86  N.  Y.  473 ;  Eadie  v.  SUmman, 
26  id.  9 ;  Fisher  v.  Bishop,  36  Hun,  112 ;  Cqfman  v.  Z.  BL, 
5  Lea.  40 ;  Taylor  v.  Jaojties,  106  Mass.  291 ;  Jordan  v. 
FUiotj  15  C.  L.  J.  232 ;  F.  Nat.  Bk.  v.  Byron,  62  la.  42 ; 
Smith  V.  Bromley,  2  Doug.  697;  Whe<Uon  v.  Ililhard, 
20  Johns.  293 ;  12  Moak's  Eng.  Rep.  742 ;  liicJuirdson  v. 
Duncan,  3  N.  H.  511 ;  26  Barb.  127 ;  5  Hill,  157 ;  WiUiams  v. 
Bayley,  L.  R.  [1  E.  and  I.  App.]  200 ;  Babies  v.  London, 
L.  R,  8  Ch.  Div.  467;  107  N.  Y.  116;  28  U.  C.  [C.  R.] 
218 ;  Lomereon  v.  Johnson,  44  N.  J.  Eq.  93.)  The  defend- 
ant did  not,  at  the  trial,  raise  a  question  whether  the  parties 
were  in  paH  delicto.  The  point  was  not  taken  below ;  and, 
SicKELs— Vol.  LXXI.    77 
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therefore,  cannot  be  raised  on  appeal,  {ffayn^s  v.  Rudd^ 
83  N.  T.  251.)  Defendant's  motion  for  a  new  trial  was  prop- 
erly denied.  {Fowler  v.  Butterly,  12  J.  &  S.  148 ;  Bennett 
V.  Austin,  6  Hun,  536 ;  Downs  v.  R.  R.  Co.,  56  N.  Y.  664.) 

Bbown,  J.  The  evidence  as  to  the  statements  and  repre- 
sentations made  to  the  plaintifi  to  induce  her  to  make  the 
settlement  with  the  bank  was  conflicting.  The  jury  were, 
however,  entitled  to,  and  upon  the  defendant's  appeal  we  must 
assume  they  did,  adopt  the  view  of  the  transaction  properly 
inferable  froni  the  plaintiffs  evidence.  This  evidence  justi- 
fied the  inference  that  the  payment  to  the  bank  was  not  the 
free,  unconstrained  and  voluntary  act  of  the  plaintiff,  but  was 
induced  by  the  fear  of  her  husband's  arrest  on  the  eve  of 
their  departure  for  Europe,  and  the  effect  such  an  act  might 
have  upon  his  health  at  that  time,  shattered  and  feeble  from 
the  misfortune  that  had  overtaken  him. 

It  cannot  be  successfully  claimed,  in  view  of  the  finding  of 
the  jury,  that  Mr.  Castre  did  not  act  for  the  bank.  '  Although 
perhaps  not  in  the  first  instance  a  party  to  any  attempt  to 
secure  a  settlement  of  the  claim  from  the  plaintiff,  in  all  that 
he  did  after  he  was  consulted,  he  acted  for  the  bank,  and  he 
testified,  ^^  I  supposed  Mrs.  Adams  was  able  to  take  care  of  her- 
self. I  performed  my  duty  towards  the  bank  in  which  I  was  a 
stockholder  and  let  her  look  after  herself." 

The  bank  having  received  the  proceeds  of  the  settlement, 
cannot  now  be  heard  to  deny  the  agency  through  which  it 
was  obtained.     {Krumm  v.  Beach,  96  X.  T.  398.) 

It  is  claimed  by  the  appellant  that  the  plaintiff  was  not 
entitled  to  recover  if  there  was  a  lawful  ground  for  the  arrest 
of  her  husband,  in  other  words,  that  a  threat  of  unlawful 
arrest  and  imprisonment  ia  necessary  to  constitute  duress  per 
minas.  This  was  the  strict  common-law  rule  applied  in  cases 
where  the  duress  was  against  the  person  seeking  to  be  relieved 
from  his  contract.  But  in  practice  the  narrowness  of  this 
doctrine  was  much  mitigated,  and  money  paid  under  practical 
compulsion  was  in  many  cases  allowed  to  be  recovered  back, 
as,  for  example,  payment  made  to  obtain  goods  wrongfully 
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detained;  excessive  fees  when  taken  under  color  of  office; 
excessive  charges  collected  for  performance  of  a  duty,  etc. 

In  aU  such  cases  there  was  a  moral  coercion  which  destroyed 
the  contract. 

The  rule  cited  by  the  appellant  has  no  application  to  a  case 
like  the  present  where  money  has  been  obtained  from  a  wife 
by  threats  to  imprison  her  husband,  and  none  of  the  cases  cited 
by  the  appellant  so  hold.  (Metropolitan  Insurance  Compamy 
V.  Meeker  (85  N.  Y.  614)  was  a  case  where  the  defendant  was 
held  to  be  estopped  to  deny  the  validity  of  a  mortgage. 

In  HwyTiea  v.  RuU  (83  K  Y.  251 ;  102  id.  372)  the 
decisions  went  upon  the  ground  that  the  note  was  given  to 
compound  a  felony,  and  the  contract  was  for  that  reason 
illegal.  {Smith  v.  Howley^  66  Barb.  502)  was  decided  on 
grounds  similar  to  Haynes  v.  Rudd. 

In  Salinger  v.  Earle  (82  N.  Y.  393)  plaintiff  gave  the  note 
in  suit  to  induce  the  defendant  to  sign  a  composition  of  debts 
of  a  firm  of  Newman  &  Bernhard.  The  note  was  transferred 
to  a  hona  fide  holder,  and  having  been  compelled  to  pay  it, 
plaintiff  brought  the  suit  to  recover  from  defendants  the 
amount  paid. 

The  court  held  the  contract  was  illegal,  and  the  same  rule 
that  would  have  protected  plaintiff  in  an  action  on  the  note 
by  tlie  payees  protected  the  defendant  in  resisting  an  action 
to  recover  back  the  money  paid  on  it.  Fa/rmer  v.  Walter 
(2  Edw.  Ch.  601)  ;  Knapp  v.  Hyde  (60  Barb.  80) ;  Dunham  v. 
QrUwold  (100  N.  Y.  224) ;  Quincey  v.  White  (63  id.  370)  were 
actions  in  wliich  the  contract  was  made  by  the  person  against 
whom  the  duress  was  claimed  to  have  been  exerted. 

It  is  not  an  accurate  use  of  language  to  apply  the  term 
duress  to  the  facts  upon  wliich  the  plaintiff  seeks  to  recover. 
The  case  falls  rather  within  the  equitable  principle  which 
renders  voidable  contracts  obtained  by  undue  influence.  How- 
ever we  may  classify  the  case,  the  rule  is  firmly  established 
that  in  relation  to  husband  and  wife  or  parent  and  child  each 
may  avoid  a  contract  induced  and  obtained  -by  threats  of 


612  Adaics  V,  Irving  National  Bank.  [Dec, 

^.      ■-- -..        -  .  — ^__^ 

Opinion  of  the  Court,  per  Brown,  J. 


imprisonment  of  the  other,  and  it  is  of  no  consequence 
wliethcr  the  threat  is  of  a  lawful  or  unlawful  imprisonment. 

Eadie  v.  SHinmon  (26  N.  Y.  9),  is  a  leading  authority  on 
this  question.  In  that  case  an  assignment  of  a  life  insurance 
policy  was  obtained  by  threats  to  prosecute  the  plaintifPs 
husband  criminally  for  embezzlement.  The  husband,  whose 
life  was  insured,  liaving  died,  the  action  was  brought  to 
determine  the  ownership  of  the  money  due  from  the  insurance 
company.  Judge  Smith,  who  delivered  the  opinion  of  the 
court,  says :  "  The  assignment  from  the  plaintiflE  to  the  defend- 
ant was  most  clearly  exacted  by  a  species  of  force,  terrorism 
and  coercion  which  overcame  free  agency,  in  which  fear 
sought  security  in  concession  to  threats  and  to  apprehensions 
of  injury.  It  was  made  as  the  only  way  of  escape  from  a  sort  of 
moral  duress,  more  distressing  than  any  fear  of  bodily  injury 
or  physical  constraint.  *  *  *  A  deed  executed  at  such  a 
time  under  such  circumstances  should  be  deemed  obtained  by 
undue  influence  and  ought  not  to  stand." 

Five  judges  appear  to  have  concurred  in  the  part  of  the 
opinion  quoted.  Judge  Dknio  concurred  on  the  ground  that 
the  policy  was  not  assignable,  and  Judge  Wright  dissented. 
The  case  was  cit^d  as  an  example  of  duress  of  person  in 
Peyser  v.  Mayor^  etc.  (70  N.  Y.  501),  and  as  an  authority  for 
avoiding  a  note  obtained  by  duress  in  Oahom  v.  Robbiris 
(36  N.  Y.  365).  It  has  frequently  been  cited  in  the  Supreme 
Court  {Fisher  v.  IiisJu>p^  36  Him,  11^1:;  Hayne^  v.  Rvddy 
30  id.  237;  Ingernol  v.  Rm^  65  Barb.  357;  ScJwener  v. 
Lissauer^  36  Hun,  102),  and  in  other  states  and  in  the  text 
books,  and  has  thus  become  a  leading  authority  upon  the 
question  under  discussion.  It  is  nowhere  suggested  in  that 
case,  either  in  the  facts  or  in  the  opinion,  that  it  was  necessary 
to  sustiiiu  the  judgment  in  favor  of  the  plaintiff  that  the 
threat  nnist  have  been  of  an  unlawful  or  illegal  arrest.  For 
all  that  appears  the  husband  was  guilty  of  the  charge  made  and 
on  that  assumption  it  is  peculiarly  like  the  case  at  bar.  Other 
authorities  sustain  the  same  principle.  In  ITaynes  v.  Rudd 
(30  Hun,  237),  it  was  said :  "  We  tliink  that  when  threats  of  law- 
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f ul  prosecution  are  purposely  resorted  to  for  the  purpose  of 
overcoming  the  will  of  the  party  threatened,  by  intimidating 
or  terrifying  him,  they  amount  to  such  duress  or  passion  as  will 
avoid  a  contract  thereby  obtained,"  This  statement  of  the  law 
was  not  disturbed  by  this  court,  the  reversal  being  put  on 
other  grounds. 

In  Schoener  v.  Zissauer  {supra)  a  bond  and  mortgage  was 
obtained  from  the  mortgagor  by  the  threat  that  unless  it  was 
given,  his  son,  who  was  charged  with  embezzlement,  would  go 
to  state  prison.  The  mortgage  was  set  aside  and  this  court 
sustained  the  judgment.  After  stating  the  facts,  it  was  said  by 
Judge  Kapallo  :  ''  On  the  merits  this  judgment  is  sustained  by 
Bayleyy.  WiUiains  (4  Giff.  638 ;  L.  R.,  1  E  and  I.  App.  200) ; 
Daviea  v.  London  Lisxirance  Company  (L.  R.,  8  Ch.  Div. 
469).  The  first  case  cited  by  Judge  Kapallo  fully  sustains 
the  recovery  in  the  case  at  bar. 

In  Harr'tH  v.  Carmody  (131  Mass.  61)  a  mortgage  was 
obtained  from  a  father  on  the  threat  that  his  son,  who  was 
charged  with  forging  his  father's  name  to  notes  held  by 
the  plaintiff,  would  be  sent  to  the  state  prison.  It  was  held 
that  the  father  could  avoid  the  mortgage  on  the  ground  that 
it  was  made  to  relieve  the  son  from  duress.  (See,  also,  Taylor 
V.  Jaques,  106  Mass.  291.) 

In  none  of  the  cases  cited  was  it  suggested  that  the  threat, 
which  induced  the  making  of  the  contract,  was  of  an  illegal 
prosecution  or  an  unlawful  arrest,  and  in  most  of  them  it 
appears  that  the  person  charged  with  the  offense  was  guilty. 

The  principle  which  appears  to  underlie  all  of  this  class  of 
cases  is,  that  whenever  a  party  is  so  situated  as  to  exercise  a 
controlling  influence  over  the  will,  conduct  and  interest  of 
another,  contracts  thus  made  will  be  set  aside.  (1  Story's 
Eq.  Jur.  §§  289-251;  2  Pomero/s  Eq.  Jur.  §§  942,  943; 
LoTfieraon  v.  Johnston^  44  N.  J.  Eq.  93 ;  Ingeracl  v.  Itoe^ 
65  Barb.  346 ;  Fisher  v.  Bishop,  36  Hun,  112;  108  K  Y. 
25 ;  Barry  v.  EguUable  Life  Asst^cmce  Co.,  59  id.  687.) 

In  the  last  case  cited  it  was  said :  "  When  there  exists  coer- 
cion, threats,  compulsion  and  undue  influence,  there  is  no  voli- 
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tion.  There  is  no  intention  or  purpose  but  to  yield  to  moral 
pressure  for  relief  from  it.  A  case  is  presented  more  analo- 
gous to  a  parting  with  property  by  robbery.  No  title  is 
made  through  a  possession  thus  acquired.'^ 

It  was  not  error,  therefore,  for  the  court  to  deny  the  motion 
to  dismiss  the  complaint  on  the  ground  that  there  was  no  evi- 
dence that  the  money  was  paid  under  duress.  Upon  the 
evidence  it  was  a  question  of  fact  whether  the  agreement  was 
executed,  and  the  money  paid  in  consequence  of  threats  and 
undue  influence.     {Dunham  v.  Griswoldy  100  N.  Y.  224.) 

If  the  money  was  paid  by  the  plaintiff,  through  fear,  pro- 
duced by  Mr.  Oastre's  representations,  that  if  the  claim  was 
not  settled,  her  husband  would  be  arrested  and  imprisoned, 
the  payment  was  not  a  voluntary  one  and  the  defendant 
obtedned  no  title  to  the  money  received.  This  question  was- 
settled  in  plaintiff's  favor  by  the  verdict  of  the  jury. 

The  point  made  by  the  appellant  that  the  transaction  was  & 
compounding  of  a  felony  does  not  appear  to  be  raised  by  any 
appropriate  exception  in  the  case.  It  was  not  suggested  on 
the  trial,  either  in  the  motion  to  dismiss  or  in  the  requests  to 
charge.  There  was  no  instruction  asked  or  given  to  the  jury  on 
the  subject.     The  question  is,  therefore,  not  before  this  court. 

Upon  the  question  of  ratification  the  court  instructed  the 
jury  as  follows :  "  Before  there  can  be  a  ratification  to  prevent 
her  recovery  in  this  action  there  must  be  some  distinct  act  of 
hers,  after  biowledge  of  the  facts  and  knowledge  by  her  that 
she  had  aright  to  rescind  the  agreement."  An  exception  was 
taken  to  this  part  of  the  charge,  and  the  claim  is  now  made 
that  this  court  should  hold,  as  a  matter  of  law,  that  plaintiff 
had  waived  her  claim. 

The  defendant  appears  to  have  acquiesced  in  the  submission 
of  this  question  to  the  jury  as  one  of  fact  for  their  determina- 
tion. It  was  not  made  one  of  the  grounds  of  the  motion  to 
dismiss.  In  part,  at  least,  the  charge  of  the  court  was  correct. 
I  do  not  understand  the  learned  counsel  for  the  appellant  to 
criticise  that  part  of  the  charge  relating  to  ratification  by  some 
act  "  after  knowledge  of  the  facts."     If  any  qualification  was 
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proper  in  the  expression  as  to  her  "  knowledge  *  *  *  that 
she  had  a  right  to  rescind,"  it  was  the  duty  of  the  appellant  to 
suggest  it.  A  general  exception  cannot  be  sustained.  {Smedia 
V.  B.  <6  Ji.  B.  B,  B.  Co.,  88  K  Y.  15;  DayU  v.  N.  Y.Eye 
and  Ear  Infirmary,  80  id.  634.) 

We  have  carefully  examined  the  exceptions  to  the  admission 
of  testimony,  and  while  some  of  the  evidence  was  immaterial 
we  think  none  of  the  rulings  are  of  a  character  to  call  for  a 
reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley,  J.,  not  voting. 

Judgment  affirmed. 


Charle^    H.   Huntbb,   Respondent,   v.  The  New    Yobk, 
Ontario  and  Western  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence  to  plaintiff,  abrakeman  in  its  employ,  plaintiff's 
evidence  was  to  the  effect  that  he  was  instructed  to  ride  on  top  of  the 
cars  at  places  wherefit  might  be  necessary  to  apply  the  brakes,  and  that 
on  approaching  such  a  point  he  went  on  top  of  a  box  car  and  sat  down 
where  the  brake  was  and  remembers  nothing  more.  It  appeared  that  a 
tunnel  is  located  at  that  particular  spot  on  defendant's  road,  which  for 
two  hundred  feet  from  its  west  end,  at  which  plaintiff's  train  entered,  is 
twenty  feet  high;  that  then  a  brick  arch  conmiences  and  continues  for 
eighty-five  feet,  reducing  the  height  of  the  tunnel  to  fifteen  feet  nine 
inches,  measured  from  the  rail,  and  the  space  between  the  top  of  the  car 
and  the  bottom  of  the  arch  was  four  feet  and  seven  inches.  Plaintiff  was 
found  beside  the  track,  about  three  hundred  feet  from  the  east  end  of  the 
tunnel,  with  a  gash  in  his  forehead,  which,  if  received  from  having  come 
in  contract  with  the  arch  while  sitting  as  he  testified,  would  have 
called  for  a  height  of  body  of  four  feet  eight  inches,  or  a  full  height 
of  over  eight  feet.  No  evidence  was  given  as  to  plaintiff's  height. 
The  court  charged  the  I'ury  that  if  plaintiff  was  sitting  down  it  was  for 
them  to  say  whether  his  head  would  reach  as  high  as  the  bottom  of  the 
arch.  A  motion  to  dismiss  the  complaint,  made  ou  the  ground  that  the 
facts  proved  were  insufficient  to  constitute  a  cause  of  action,  was  denied. 
Held  (Bradley  and  Yann,  JJ.,  dissenting),  error;  that  the  court  will 
take  judicial  notice  of  the  height  of  the  human  body  and  that  it  would 
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be  imposRiblc  for  a  mau,  unless  of  a  height  unprecedented,  sitting  as 
plaintiff  testified,  to  strike  his  head  against  the  arch. 

Courts  may  take  judicial  notice  of  fticts  which  are  a  part  of  the  general 
knowledge  of  the  country  and  which  arc  generally  known  and  have  been 
duly  authenticated  in  repositories  of  facts  open  to  all,  and  especially  so 
of  facts  of  official,  scientific  or  historical  character,  and  within  this  rule 
the  court  may  take  Judicial  notice  of  the  size  and  height  of  the  human 
body. 

While  all  reasonable  intendments  should  be  indulged  in  to  support  a  judg- 
mcnt,  the  court  will  not  assume  the  existence  of  a  fact  which  is  contrazy 
to  the  ordinary  course  of  nature,  solely  because  the  party  raising  the  ques- 
tion did  not  give  evidence  in  regard  thereto  upon  the  trial. 

(Arguwl  OctolMir  80,  1889;  decided  Docember  3,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  while  in  defendant's  employ  as  abrakernan. 

The  facts  are  sufficiently  stated  in  the  opinion. 

William  Vamirnee  for  appellant.  There  was  no  proof  which 
warranted  the  submission  of  the  question  of  defendant's  n^li. 
gence  to  the  jury,  and  the  motion  for  a  nonsuit  should  have  been 
granted.  {Baulee  v.  N.Y,&n.  R.  R.  Co.,  59  N.  Y.  856,  366 ; 
Toomey  v.  Railway  Co,,  3  0.  B.  146 ;  Taylor  v.  CUy  of 
Tonkers,  105  N.  T.  202,  209 ;  Bond  v.  JSmith,  21  K  E.  R. 
128 ;  Clement  v.  R.  K,  Co,,  3  N.  Y.  Supp.  169 ;  Searles  t. 
M.  R.  Co,,  101  N.  Y.  661;  Bays  v.  K  S.  S.  R.  R,  Co.,  97 
id.  259;  ITart  v.  ff.  R.  B.  Co.,  84  ii  62;  Derby  v.  K,  C. 
R.  Co.,  4  S.  W.  Rep.  303.)  The  physician  having  been  called 
in  to  treat  and  amputate  the  plaintiff's  leg,  and  having  acted 
solely  in  that  capacity,  could  testify  only  as  to  such  informa- 
tion as  is  necessary  to  enable  him  to  act  in  that  capacity.  (Code  / 
Civ.  Pro.  §834;  People  v.  Schuyler,  106  id.  304;  EdmgUm 
V.  A.  Z.  Ins.  Co.,  77  id.  569 ;  OraMam,  v.  M.  L.  Ins.  Co.,  80 
id.  281 ;  RendJum  v.  Denni/n,  103  id.  573 ;  Hoyt  v.  Hoyt, 
112  id.  49S-&15  ;Pier8on  v.  People,  79  id.  424,  433;  Estate 
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of  Darraghy  15  N.  Y.  S.  li.  452.)  The  motion  for  a  nonsuit 
^ould  have  been  granted  because  the  plaintiff  wholly  failed 
to  show  that  he  was  free  from  contributory  negligence.  The 
burden  is  upon  the  plaintiff  to  establish  a£Srmatiyely  the 
absence  of  contributory  negligence.  {Ha/i^t  v.  H,  R.  B.  Co., 
84  N.  Y.  56 ;  Gibaon  v.  K  B.  Co.,  63  id.  449  ;  Him  v.  Starin, 
3  N.  Y.  Supp.  290 ;  Hyan  v.  Z.  I.  R.  Co.,  51  Hun,  607.) 
Plaintiff's  failure  to  descend  in  the  first  case,  or  the  act  of 
ascending  in  the  second  case,  constitutes  contributory  negli- 
gence. {Derby  v.  K  C.  JR,  Co.,  4  S.  W.  R.  303.)  Railroad 
employes  are  presumed  to  understand  the  nature  and  hazards 
of  the  employment  when  they  engage  in  the  service,  and  they 
assume  all  the  ordinary  ri^ks  and  obvious  perils  incident 
thereto.  Such  risks  are  presumably  within  the  employe's 
contract  of  service.  {Gibson  v.  2t.  li,  Co,,  63  N.  Y.  449 
De  Forest  v.  Jewett,  88  id.  264 ;  Owen  v.  N.  T.  C.  B,  R 
Go,,  1  T^ns.  108 ;  Ryan  v.  Z.  /.  R,  R.  Co.,  51  Hun,  607 
Biekey  v.  Ta^fe,  105  K  Y.  26 ;  JKmns  v.  Z.  S.  db  M.  S.  R. 
Co.,  12  Hun.  280  ;  Ijy»jejoy  v.  B.  dk  Z.  R.  Co.,  125  Mass.  79;; 
Kennedy  v.  P.  R.  R.  Co.,  17  Atl.  R.  7  ;  Crmoley  v.  />.  MiUs, 
19  N.  E.  R.  344.)  The  tunnel  arch  was  a  necessary  and 
proper  structure,  and  had  l>een  (tonstructed  upwards  of  seven 
years.  The  duty  of  the  master  is  fulfilled  when  he  provides 
safe  structures,  such  as  a  prudent  person  would  furnish  for 
his  own  use,  and  gives  the  warnings  andi  signal©  designated 
by  law.  {Leonard  v.  Cotlms^  70  N.  Y.  90  ;  Eiohey  v.  Taafe, 
105  id.  25.) 

T.  A.  Read  for  i^espondent.  It  is  the  duty  of  a  master  to  pro- 
vide his  servants  with  suitable  and  safe  structures,  machinery, 
track  and  road  bed,  other  materials  and  appliances  necessary 
for  the  proposed  work.  {Lcming  v.  N.  Y.  C.  R.  R.  Co.,  49 
N.Y.521;  J^Ar^v.J?.^^.  ACb.,56id.549;  GoneY.D.L. 
dkW.R.R.Go.,%ii^  206;  Misy.  N.Y.,L.K&W.  R.R. 
a?.,  95  id.  546;  Gagey.D.  L.  <kW.R.  R.  C4>.,  14  Hun,  446 ; 
Phmck  y.N.  T.  G.  R.  R.  Co.,  60  id.  607 ;  Mehan  v.  B.  cfeiT. 
SioKELs— YoL.  LXXI.    78 
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Y.  R.  E.  Co.,  73  id.  585 ;  Kirkpatrick  v.  N.  T.  C.  cfe  K  R.  R, 
R.  Co,,  79  N.  Y.  240  ;  Xain  v.  Smithy  80  id.  458 ;  FnUer  v. 
Jewe^y  80  id.  46 ;  Hbnff  v.  R.  R.  Co.,  10  Otto,  213.)  Plaintiff 
had  the  right  to  assume  that  defendant  had  exercised  due  care  in 
that  respect  and  that  he  would  not  be  unduly  exposed. 
(Connelly  v.  PcUliony  44  N.  Y.  619 ;  N^ayes  v.  Smithy  7  id. 
69;  Ford  v.  F.  R.  R.  Co.,  110  Ma^s.  240;  Toledo^  efc.,  R. 
R.  Co.  V.  Ingraham,  77  III.  804.)  The  defendant  was 
negligent  in  not  informing  plaintiff  of  the  arching  built  in 
the  tunnel.  This  the  plaintiff  could  not  know  of  by  going 
through  the  tunnel  except  by  some  such  experience  as  he  had, 
at  the  risk  of  his  life.  {yfiXIAaws  v.  D.  L.  <&  W.  R.  R.  Co.y 
39  Hun,  439;  Lanvrtg  v.  N.  T.  C.  R.  R.  Co.,  49  K  Y.  421; 
Fish  V.  £.  cfe  A.  R.  R.  Co.,  53  id.  649.)  The  servant,  by 
accepting  his  employment,  assumes  the  usual  risks  and  perils 
incident  to  the  use  of  the  machinery  and  property  of  the  defend- 
ant, so  far  as  the  risks  are  apparent.  (Wharton  on  Keg. 
206-214 ;  Gibson  v.  F.  R.  Co.,  63  K  Y.  449 ;  Mehan  v.  R.  R. 
Co.,  73  id.  584;  Fradenhurgh  v.  N.  C.  R.  Co.,  114  id.  683.) 
The  negligence  of  the  conductor  or  other  employes  of  the 
defendant  in  not  informing  plaintiff  of  the  arching  that  had 
been  built  in  this  tunnel  will  not,  as  defendant  insisted  at  the 
trial  and  before  the  General  Term,  exonerate  the  defendant 
from  UabiKty.  {Cone  v.  D.  L.  &  W.  R.  R.  Co.,  81 N.  Y.  207 ; 
WUds  V.  ff.  R.  R.  R.  Co.,  23  How.  492;  Booth  v.  B.  <6  A. 
R.  R.  Co.,  73  N.  Y.  18.)  The  court  committed  no  error  in 
excluding  the  evidence  of  the  physician.  {Grattan  v.  M.  L. 
Ins.  Co.,  80  N.  Y.  297;  99  id.  287;  23  Week.  Dig.  42; 
Pierson  v.  People,  18  Hun,  248.)  The  charge  of  the  trial 
court  was  eminently  fair  to  defendant,  and  defendant  has  been 
justly  defeated  on  every  point.  The  jury  saw  the  plaintiff, 
saw  how  tall  he  was,  saw  all  the  witnesses  and  heard  their 
evidence,  and  where  inferences  are  to  be  drawn  by  a  jury 
from  facts  and  circumstances,  submitted  for  their  considera- 
tion, the  appellate  court  will,  with  great  reluctance,  if  ever, 
interfere  with  their  determination.  {Naitgatuck  Co.  v. 
Babcock,  22  Hun,  481 ;  Rounds  v.  D.  L.  db  W.  R.  R.  Co., 
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64  N.  Y.  138 ;  Cothan  v.   CoUina,  29  How.  155 ;  Head  v. 
Smith,  44  id.  476 ;  DoUenhT  v.  LdU,  9  Daly,  17.) 

Bbown,  J.  Assuming  that  the  plaintiff  was  struck  upon  the 
head  by  the  brick  arch  within  the  tunnel,  and  that  he  was,  as  a 
result  of  that  blow,  thrown  from  the  cars  and  injured,  I  think 
there  was  ample  evidence  for  the  jury  to  determine  that  the 
defendant  was  guilty  of  neglect  producing  the  accident,  and 
that  the  plaintifE  was  free  from  carelessness  contributing  to  it. 
The  jury  were  warranted  in  finding  that  the  only  notice  that 
the  plaintifE  had  of  the  existence  of  the  arch  was  that  received 
from  the  tell-tale.  This  was  located  about  two  hundred  feet 
west  of  the  west  entrance  of  the  tunnel.  It  served  as  a  warn- 
ing of  the  approach  to  the  tunnel,  but  it  gave  no  notice  of  the 
obstruction  within  the  tunnel.  A  person  receiving  its  warning 
and  noticing  the  height  of  the  tunnel  might  naturally  suppose 
that  the  height  at  the  entrance  would  be  maintained  throughout 
its  length,  and  if  the  height  was  at  any  point  reduced  that 
notice  of  that  fact  would  be  given.  Belying,  therefore,  upon 
what  would  be  apparent  to  his  observation,  he  was  exposed  to 
a  danger  of  which  he  had  no  notice  or  information. 

The  defendant  evidently  perceived  the  weakness  of  this  part 
of  its  case  and  gave  evidence  of  actual  notice  of  the  existence 
of  the  arch  to  plaintiff ;  but  upon  that  question  the  verdict  of 
the  jury  is  in  accord  with  the  plaintiff's  testimony.  The  plaintiff 
also  testified  that  he  was  instructed  to  ride  upon  the  top  of  the 
cars  at  places  where  it  might  be  necessary  to  apply  the  brakes. 
He  was  approaching  such  a  point  on  the  road  when  the  accident 
happened,  and  it  was  a  fact  for  the  jury  to  determine  whether, 
in  going  from  the  top  of  the  car  at  the  time  he  did,  he  was 
guilty  of  any  negligence.  Certainly,  if  he  had  a  right  to 
assume,  as  we  think  he  had,  in  the  absence  of  notice  as  to  the 
existence  of  the  arch,  that  there  was  room  in  the  tunnel  to 
maintain  a  standing  position,  he  would  not  necessarily  be  care- 
less in  occupying  such  a  position  on  the  car  near  his  post  of 
duty.  The  difficult  question  in  the  case  is  to  reconcile  the 
plaintiff's  theory  of  the  accident  with  the  evidence. 
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It  appears  that  the  tunnel  at  the  west  entrance  was  twenty 
feet  high.  Two  hundred  feet  from  tlie  entrance  the  brick  arch 
began  and  continued  for  a  distance  of  eighty-five  feet.  It 
reduced  the  height  of  the  tunnel  to  fifteen  feet  nine  inches, 
measured  from  the  rail.  The  plaintifl^  testified  that  he  left 
the  engine  and  went  on  the  top  of  a  box  car  and  sat  down. 
His  exact  words  are  :  "  I  was  sitting  down  on  the  box-car,  on 
the  head  box-car,  where  the  brake  was ;  I  went  out  on  the 
box-car  and  sat  down,  and  that  is  the  last  I  remember." 

This  car  was  identified  and  proven  by  a  witness  called  by 
plaintiff  to  have  been  eleven  feet  two  inches  high  from  the 
rail  to  the  foot-board,  that  the  men  walk  on  in  the  centre  of 
the  roof.  There  was,  therefore,  a  space  of  four  feet  and  seven 
inches  between  the  top  of  the  car  where  plaintiff  was  sitting 
and  the  bottom  of  the  arch.  There  was  a  cut  or  gash  oa 
plaintiff's  forehead,  which  it  is  claimed  he  received  by  coming 
in  contact  with  the  arch,  so  that  his  head,  to  have  received  a 
blow  at  that  point,  must  have  been  at  least  four  feet  eight 
inches  above  the  foot-board  on  the  top  of  the  car. 

The  plaintiff's  counsel  in  his  brief  has  endeavored  to  show 
the  space  between  the  car  and  the  arch  to  have  been  much 
less,  but  the  measurements  appear,  without  contradiction,  to  be 
those  I  have  stated.  The  theory  of  the  plaintiff's  case  was 
that  he  was  rendered  unconscious  by  a  blow  received  on  his 
head  from  coming  in  contact  with  the  arch,  and  that  he 
was  carried  by  the  train  to  a  point  about  three  hundred  feet 
east  of  the  east  end  of  the  arch,  where  he  fell  from  the  car  and 
was  run  over  and  his  foot  crushed. 

That  he  might  have  been  carried  to  the  point  where  he  waa 
found  is  not  improbable,  but  that  ho  could  have  received  a 
blow  on  the  head  from  the  arch  while  sitting  upon  the  top  of 
the  car  would  appear  to  be  physically  impossible. 

There  was  no  evidence  given  on  the  trial  as  to  the  plaintiff's 
size  or  height,  and  the  argument  is  now  made  that  as  the  jury 
saw  liim,  and  could,  therefore,  judge  of  his  size,  it  must  be 
Assumed  that  it  was  not  impossible  for  his  head  to  have 
reached  as  high  as  the  arch ;  and  the  learned  judge  who  pre- 
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sided  at  the  trial  appears  to  have  submitted  this  question  to 
the  jury  saying :  "  If  the  plaintiff  was  sitting  down,  it  is  for  you 
to  say  whether  his  head  would  reach  to  that  height." 

The  verdict  of  the  jury  rests  upon  an  affirmative  answer  to 
this  question,  and  we  are  now  called  upon  to  say  whether  we 
will  accept  that  finding  and  sustain  the  judgment,  or  whether 
we  will  take  judicial  notice  of  the  height  of  the  human  body 
and  the  measurements  of  its  separate  parts,  and  so  taking 
notice  of  those  facts  reverse  a  judgment  that  is  based  upon  a 
finding  clearly  contrary  to  the  laws  of  nature. 

No  exception  was  taken  to  the  chaise,  but  by  an  exception 
to  the  denial  of  the  motion  to  dismiss  the  complaint  made  at 
the  close  of  the  plainti£Ps  case,  and  renewed  at  the  close  of 
the  testimony,  on  the  ground  that  the  facts  proven  were 
insufficient  to  constitute  a  cause  of  action,  the  question  is 
properly  before  this  court. 

Courts  are  not  bound  to  take  judicial  notice  of  matters  of 
fact.  Whether  they  will  do  so  or  not  depends  on  the  nature 
of  the  subject,  the  issue  involved  and  the  apparent  justice  of 
tlie  case. 

The  rule  that  permits  a  court  to  do  so  is  of  practical  value 
in  the  law  of  appeal,  where  the  evidence  is  clearly  insufficient 
to  support  the  judgment  In  such  case  judicial  notice  may  be 
taken  of  facts  which  are  a  part  of  the  general  knowledge  of 
the  country,  and  which  are  generally  known  and  have  been 
duly  authenticated  in  repositories  of  facts  open  to  all,  and 
especially  so  of  facts  of  official,  scientific  or  historical  character. 

Thus  it  has  been  held  that  courts  will  take  judicial  notice  of 
matters  of  public  history,  such  as  the  existence  of  the  late  civil 
war  and  the  particular  acts  which  led  to  it.  {Swinnerton  v. 
Cohimlnan  Ins.  Co.,  37  N.  T.  174 ;  Woods  v.  Wilder,  43  id.  164.) 
Of  the  general  course  of  business  in  a  community,  including 
the  universal  practice  of  the  banks.  {Ifat  Bk,  v.  HM^ 
88  N.  Y.  338;  Yerkes  v.  Nat.  Bk.,  69  id.  382,  387.)  That 
books  of  general  record  ^ving  descriptions  and  standing  of 
all  ships,  known  as  "  American  Lloyds,"  "  The  Green  Book  '* 
and  "  The  Eecord  Book,"  are  referred  to  by  business  men  for 
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the  purpose  of  ascertaining  the  condition,  capacity  and  value 
of  ships.  {Slocovich  v.  Orient  Mutual  Ins.  Co,^  108  N.  Y. 
56,  63.)  Of  the  value  of  "  pounds "  in  our  money,  and  in 
rendering  judgment  convert  them  into  dollars.  {Johnston 
V.  Hedden^  2  Johns.  Cas.  274.)  Of  the  expectation  of 
human  life.  {Johnson  v.  Hudson  B.  H.  Co.j  6  Duer,  634.) 
Of  the  course  of  seasons  and  husbandry,  and  the  general 
course  of  agriculture,  and  that  a  crop  at  a  certain  date  would 
not  have  matured.  {Hoss  v.  BosweU^  60  Ind.  236  ;  Floyd  v. 
Hicks  J  14  Ark.  286.)  Of  the  time  of  the  rising  and  setting 
of  the  sun  and  moon.     {Case  v.  Perew^  46  Hun,  57.) 

And  generally  of  those  things  which  happen  according  to 
the  ordinary  course  of  nature ;  the  course  of  time  and  the 
movements  of  the  heavenly  bodies,  the  coincidence  of  the 
days  of  the  week  with  the  days  of  the  month ;  ordinary  public 
fasts  and  festivals  and  legal  weights  and  measures.  (1  Greenl. 
on  Ev.  chap  11,  §  5.) 

And  to  ascertain  such  well-known  facts  recourse  is  had  to 
such  documents  and  references  as  are  worthy  of  confidence. 

Within  this  rule  the  court  may  take  notice  of  the  size  and 
height  of  the  human  frame,  and,  doing  so,  we  know  that  the 
plaintiff's  head  could  not  have  reached  to  a  height  sufficient 
to  come  in  contact  with  the  arch. 

We  know  that  the  average  height  of  man  is  less  than  six 
feet.  That  the  average  length  of  the  body  from  the  lower 
end  of  the  q)ine  to  the  top  of  the  head  is  less  than  thirty-six 
inches.  That  the  measurement  varies  but  little  in  adults,  and 
that  the  chief  difference  in  the  height  of  men  is  in  the  length 
of  their  lower  limbs. 

To  assume,  therefore,  as  we  must,  in  order  to  sustain  the 
judgment,  that  the  top  of  the  plaintiff's  head,  when  in  a  sitting 
position,  was  four  feet  seven  inches  above  the  board  on  which 
he  was  sitting,  is  to  assume  him  to  have  been  not  only  far 
above  the  average  height  of  man,  but  of  a  height  beyond  that 
of  which  we  have  any  authentic  record. 

It  has  not  been  claimed  by  the  respondent  that  the  plaintiff 
was  a  man  of  extraordinary  height,  and  if  he  was,  I  think  a 
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fact  80  rare  in  the  course  of  nature  should  be  made  apparent 
in  some  way  on  the  record. 

It  can  be  asserted,  I  think,  without  contradiction,  that  a 
.man  whose  forehead  would  be  four  feet  seven  inches  above 
a  seat  upon  which  he  was  sitting  would  have  a  frame  at  least 
nine  feet  high.  History  affords  no  authenticated  instance  of 
men  attaining  such  height.  Buffon,  in  his  Natural  History, 
records  instances  of  men  attaining  extraordinary  height,  but 
modem  writers  do  not  accept  his  statements.  Pliny  tells  of 
an  Arabian  nine  feet  high,  but  the  story  is  not  authenticated. 

In  the  article  upon  "  Giants"  in  the  Encyclopedia  Britannica, 
it  is  stated  that  the  tallest  man  whose  stature  has  been  authenti- 
cally reported  was  Frederick  the  Great's  Scotch  giant,  who 
was  eight  feet  three  inches  tall.  In  the  College  of  Surgeons 
in  London  there  is  a  skeleton  of  an  Irishman,  who  was 
named  Charles  Bierne,  which  measures  eight  feet  high. 
Such  heights  are  of  rare  occurrence,  and  the  height  of  nine 
feet  has  probably  never  been  attained  by  man.  Suppose  the 
proof  had  shown  that,  upon  approaching  the  entrance  to  the 
tunnel  the  plaintiff  was  standing  up  and  his  body  had  been 
found  between  the  entrance  and  the  west  end  of  the  arch, 
would  it  be  assumed  that  his  head  had  struck  the  roof  of  the 
tunnel,  which  would  have  been  eight  feet  ten  inches  above 
the  top  of  the  car.  In  other  words,  would  the  court,  to  sustain 
the  judgment,  assume  him  to  have  been  over  eight  feet  and  ten 
inches  in  height.  Yet  that  assumption  would  call  for  no 
greater  exercise  of  the  imagination  than  to  suppose  his  head 
to  have  reached  the  bottom  of  the  arch  when  he  was  in  a  sit- 
ting posture.  To  assume  either  fact  requires  us  to  believe 
that  the  plaintiff  was  nearly,  if  not  fully,  nine  feet  in  height. 

I  think,  therefore,  the  court  may  take  judicial  notice  of  the 
fact  that  a  man  could  not  strike  liis  head  against  an  obstruction 
four  feet  and  seven  inches  above  the  place  on  which  he  was 
sitting,  and  that  being  so,  the  negligence  of  the  defendant 
was  not  established. 

In  no  other  way  or  manner  is  it  suggested  that  the  defend- 
ant was  negligent,  except  in  the  maintenance  of  the  arch  and 
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the  failure  to  warn  the  plaintiff  of  its  existence.  Unless  the 
plaintiffs  injuries  can,  by  a  predonderance  of  evidence,  be 
attributed  to  those  causes,  his  case  ninst  fail.  Unless  the  proof 
shows  that  he  struck  his  head  against  the  arch,  the  judgment 
can  only  be  sustained  on  pure  speculation.  There  are  numerous 
ways  in  which  the  accident  might  have  happened,  but  none 
other  have  any  support  in  the  testimony,  and  if  the  case  is 
left  in  such  a  condition  that  it  is  just  as  possible  the  injury 
came  from  one  cause  as  another,  the  judgment  must  be  reversed. 
{Taylor  v.  City  of  Tonkers,  105  N.  Y.  202.) 

It  has  been  said  that  an  appellate  court  will  not  take  judicial 
notice  of  facts  not  proven  on  the  trial  for  the  purpose  of 
reversing  a  judgment.  While  all  reasonable  intendments 
should  be  indulged  in  to  support  a  judgment,  the  court  is  not 
called  upon  to  assume  the  existence  of  a  fact  which  is  contrary 
to  the  ordinary  course  of  nature,  solely  because  the  party 
raising  the  question  did  not  give  oral  testimony  upon  it  at 
the  trial. 

In  a  case  like  this,  in  which  it  is  well  known  that  it  can  be 
submitted  to  a  jury  with  generally  but  one  result,  the  judg- 
ment should  not  be  upheld  when  it  is  apparent  that  the 
verdict  is  not  supported  by  the  evidence. 

Here  the  finding,  which  must  exist  to  support  the  judgment, 
is  so  contrary  to  our  general  knowledge,  and  so  far  outside  of 
common  occurrence,  that  it  may,  in  the  absence  of  further 
proof,  be  regarded  as  contrary  to  nature,  and  hence  untrue, 
and  substantial  justice  will  be  done  by  reversing  the  judgment 
and  granting  a  new  trial. 

Upon  such  trial,  if  tlie  plaintiff  was  a  giant  in  stature,  or  if, 
as  claimed  by  the  learned  counsel  for  respondent,  the  space 
above  the  car  was  less  than  I  have  stated,  such  facts  may  be 
made  clear. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

FoLLETT,  Ch.  J.,  Potter  and  Paiikeb,  JJ.,  concur; 
Bradley  and  YAim,  JJ.,  dissent  for  the  reason  that  the 
ground  upon  which  Judge  Bi^wn  fomids  his  conclusion  was 
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not  specifically  raised  at  the  trial,  and  it  does  not  necessarily 
appear  that  it  might  not  have  been  obviated  if  it  had  been 
80  raised  there ;  and  that,  in  such  case,  judicial  notice  of  a  fact, 
upon  which  no  evidence  was  given  or  point  made  on  the  trial, 
should  not  be  taken  for  the  purpose  of  reversing  a  judgment ; 
BjaoHT,  J.,  did  not  sit. 
Judgment  reversed. 


WiLUAM  Kayton  et  al.,  Appellants,  v.  Aaeon  Babnbtt  et  al., 
Bespondents. 

One  6.  purchased  of  plaintiffs  certain  property,  paying  part  of  the 
purchase-price  and  giving  his  notes  for  the  balance.  In  an  action  to 
recover  such  balance  of  defendants,  on  the  ground  that  B.  in  making  the 
purchase  acted  as  their  agent,  the  testimony  showed  that  defendants 
directed  each  step  taken  by  B.  in  the  negotiations;  that  the  property  was 
purchased  for  and  delivered  to  them,  and  they  furnished  the  portion  of  the 
purchase-price  paid  down,  also  that  they  agreed  with  B.  to  hold  him 
harmless  from  the  notes.  ffM,  that  a  dismissal  of  the  complaint  was 
error:  and  this,  although  it  appeared  that  in  the  course  of  the  negotia- 
tions plaintiff  stated  they  would  not  sell  to  defendants,  and  were  assured 
by  B.  that  he  was  not  buying  for  them,  but  for  himself. 

When  goods  are  sold  on  credit  to  a  person,  whom  the  vendor  believes  to  be 
the  purchaser,  but  who,  in  fact,  bought  as  agent  for  another,  the  vendor 
may,  on  discovery  of  this  fact,  maintain  an  action  against  the  principal 
for  the  purchase-price. 

Kajfton  V.  Bamett(2%  J.  &  S.  78)  reversed. 

(Argued  October  81,  1880;  decided  December  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  2,  1886,  which  denied  amotion  for  a  new  trial  and 
directed  judgment  in  favor  of  defendants,  entered  upon  an 
order  nonsuiting  plaintiffs  on  trial. 

This  action  was  brought  to  recover  a  balance  of  the  purchase- 
price  alleged  to  be  due  for  certain  property  sold  by  plaintiffs 
to  defendants. 

On  the  17th  day  of  March,  1881,  the  plaintiffs  sold  and 
delivered  to  William  B.  Bishop  several  machines,  and  assigned 
SicKELs  — ^VoL.  LXXL    79 
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to  him  certain  letters-patent  for  the  agreed  price  of  $4,500. 
Bishop  paid  $3,000  on  delivery  and  gave  three  notes,  dated 
March  24,  1881,  for  $500  each,  one  due  nine  months,  one 
fifteen  months  and  one  eighteen  months  after  date,  without 
interest.  June  29,  1883,  Bishop  died  insolvent  without  having 
paid  the  notes,  or  any  part  of  them.  The  plaintiflEs  tendered  the 
notes  to  the  defendants,  and  on  August  22, 1883,  brought  this 
action  to  recover  the  part  of  the  purchase-price  represented  by 
the  notes,  on  the  theory  that  Bishop,  as  agent  for  the  defend- 
ants, bought  the  property  for  them,  without  disclosing  his 
principals  until  after  the  execution  and  delivery  of  the  notes. 
The  defendants,  in  their  answer,  denied  that  they  purchased 
the  property,  and  alleged  that  it  was  bought  by  William  B. 
Bishop,  for  the  price  and  on  the  terms  stated  in  the  complaint 
Further  facts  appear  in  the  opinion. 

W.  J.  Cwrtie  for  appellants.  A  principal,  whether  disclosed 
or  undisclosed,  is  liable  for  all  the  acts  of  his  agent  performed 
within  the  scope  of  his  authority.  (Story  on  Agency,  291 ; 
Meeker  v.  Claghorn^  44  X.  Y.  351 ;  Thomson  v.  Davenport^ 
9  B.  &  C.  78 ;  Wharton  on  Agency,  §§  464,  469 ;  Pentz  v. 
StantoTiy  10  Wend.  271 ;  Coleman  v.  Bank  of  Elmira^  53 
N.  Y.  388 ;  Paley  on  Agency,  chap.  3,  p.  1.)  There  has  been 
no  election  by  the  plaintiffs  to  give  credit  to  Bishop  exclusively, 
such  as  would,  under  the  decisions,  exonerate  Bishop's 
principals.  Such  election,  to  exonerate  the  principal,  must 
be  clear  and  unequivocal,  and  must  be  made  intelligently,  with 
a  knowledge  of  all  the  facts.  {Thomson  v.  Davenport^ 
9  B.  &  C.  78 ;  Patterson  v.  Gandasequi^  15  East,  62 ;  Addison 
V.  Gandasequiy  4  Taunt.  574;  Bowan  v.  Buttmany  1  Daly, 
412;  Coleman  v.  Bank  of  Elmira^  53  N.  Y.  388;  Bailton 
V.  Hodgson^  4  Taunt.  575 ;  Wharton  on  Agency,  §§  469,  470, 
471,472;  Cdbh  y.  Enapp,  10  J.  &  S.  91;  71  N.  Y.  348.) 
In  any  event,  it  should  have  been  left  for  the  jury  to  decide 
whether,  under  all  the  circumstances  of  the  case,  the  plaintife 
had  elected  to  give  credit  exclusively  to  Bishop.  {Peniz  v. 
Stanton^  10  Wend.  271 ;  Thomson  v.  Davenport^  9  B.  &  C.  78.) 
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Irrespective  of  their  liability  as  undisclosed  principals,  the 
defendants  would  be  liable  to  the  plaintiffs.  {Za/wrence  y. 
Foxy  20  N.  Y.  268.) 

A.  R.  Dyett  for  respondents.  The  plaintiffs  having 
expressly  stated,  in  substance,  that  if  the  defendants  were  the 
purchasers,  the  plaintiffs  would  not  sell  to  them  at  any  price, 
the  minds  of  the  plaintiffs  and  defendants  could  not  meet  on 
a  sale  by  the  former  to  the  latter.  {Meeker  v.  Oldghom^ 
44  K  Y.  351,  352 ;  Pentz  v.  Stanton,  10  Wend.  277 ;  Rathr 
hone  V.  Tucker y  15  id.  498,  600.)  If  the  plaintiff  had  com- 
mitted some  breach  of  the  contract,  the  defendants  could  not, 
as  parties  to  a  contract,  sue  the  plaintiffs  upon  a  contract  which 
the  plaintiffs  had  refused  to  make  with  them.  (Hobaon  v. 
Drummondy  2  B.  &  Ad.  303 ;  Winchester  v.  SbwcM^d,  97  Mass. 
303.)  Plaintiffs  cannot  recover  on  Bishop's  notes  in  this  action, 
the  name  of  the  defendants  not  appearing  anywhere  on  them, 
nor  even  the  word  "  agent "  being  added  to  Bishop's  name. 
{Pentz  V.  Stanton,  10  Wend.  274-276 ;  PatJibone  v.  Tucker^ 
15id.  498;  /^ajto?  v.  JL«(9n, 3  N. Y.  168 ;  RigginsY.JST.  T.(& 
n.  P.  P.  Co.,  1  Abb.  Pr.  259 ;  De  Witt  v.  Walton,  9  N.  Y. 
573;  inMass.87;  Story  on  Agency,  182,  184,  §§  147,  274; 
3  Wend.  94;  8  Cow.  31 ;  16  Pick.  347,  4  N.  Y.  208.) 

FoLLETT,  Ch.  J.  When  goods  are  sold  on  credit  to  a  person 
whom  the  vendor  believes  to  be  the  purchaser,  and  he  after- 
wards discovers  that  the  person  credited  bought  as  agent  for 
another,  the  vendor  has  a  cause  of  action  against  the  principal 
for  the  purchase-price.  The  defendants  concede  the  existence 
of  this  general  rule,  but  assert  that  it  is  not  applicable  to  this 
case,  because,  while  Bishop  and  the  plaintiffs  were  negotiating, 
they  stated  they  would  not  sell  the  property  to  the  defendants, 
and  Bishop  assured  them  he  was  buying  for  himself  and  not 
for  them.  It  appears  by  evidence,  which  is  wholly  uncontra- 
dicted, that  the  defendants  directed  every  step  taken  by  Bishop 
in  his  negotiations  with  plaintiffs ;  that  the  property  was  pur- 
chased for  and  delivered  to  the  defendants,  who  have  ever 
since  retained  it ;  that  they  paid  the  $3,000  towards  the  pur- 
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chase-price,  and  agreed  with  Bishop,  after  the  notes  had  been 
delivered,  to  hold  him  harmless  from  them.  Notwithstanding 
the  assertion  of  the  plaintiffs  that  they  would  not  sell  to  the 
defendants,  they,  through  the  circumvention  of  Bishop  and 
the  defendants,  did  sell  the  property  to  the  defendants,  who 
have  had  the  benefit  of  it,  and  have  never  paid  the  remainder 
of  the  purchase-price  pursuant  to  their  agreement.  Bishop 
was  the  defendants'  agent.  Bishop's  mind  was,  in  this  trans- 
action, the  defendants'  mind,  and  so  the  minds  of  the  parties 
met,  and  the  defendants  having,  through  their  own  and  their 
agent's  deception,  acquired  the  plaintiflFs'  property  by  purchase, 
cannot  successfully  assert  that  they  are  not  liable  for  the 
remainder  of  the  purchase-price  because  they,  through  their 
agent,  succeeded  in  inducing  the  defendants  to  do  that  which 
they  did  not  intend  to  do,  and,  perhaps,  would  not  have  done 
had  the  defendants  not  dealt  disingenuously. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  reversed. 


Ellis  R.  Wiluams,  Respondent,  v.  The  Delawabe,  Lacka- 
wanna AND  Western  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  paused 
by  defendant's  negligence,  it  appeared  that  plaintiff  was  in  defendant's 
employ  as  a  brakeman  upon  a  freight  train.  WhUe  standing  on  top  of 
a  car  he  was  struck  by  a  bridge  over  the  track  and  was  injured.  He  had 
run  upon  this  train  for  over  three  weeks  and,  during  this  time,  had  passed 
daily  under  this  bridge,  and  frequently  on  top  of  a  car  where  he  was 
required  to  be  in  the  performance  of  his  duty.  The  accident  occurred 
in  the  daytime;  the  bridge  was  in  plain  sight,  and,  knowing  the  train 
was  about  to  pass  under  it,  he  turned  his  back  to  it,  and  was  going 
toward  the  rear  of  the  car  when  he  was  struck.  BM,  that  a  refusal  to 
nonsuit  was  error;  that  plaintiff,  had  he  exercised  ordinary  care  and 
observation,  must  have  known  that  the  bridge  was  not  of  sufficient  hei^t 
to  permit  a  person  to  pass  under  it,  standing  on  the  top  of  a  car. 
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A  servant  who  enters  upon  an  employment,  from  its  nature  hazardous, 
assumes  the  usual  risks  and  perils  of  the  service,  and.of  the  open,  visible 
structures  known  to  him,  or  which  he  must  have  known,  had  he  exer- 
cised ordinary  care  and  observation. 

WiUiaiM  V.  2).,  L.  dbW,  R,  R.  Co,  (89  Hun,  480)  reversed. 

(Argued  November  28,  1889;  decided  December  10,  1889.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Coml  in  the  fourth  judicial  department,  rendered 
at  the  January  Term,  1886,  which  affirmed  judgment  in  favor 
of  plaintiff,  entered  npon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Franda  Keman  for  appellant.  As  with  ordinary  care  and 
observation  plaintiff  could  have  observed  the  danger  and  avoided 
it,  he  assumed  this  risk  and  cannot  recover  for  the  injury  sus- 
tained. (fl%bBoi%  V.  E.  R.  (7o.,.63  N.  Y.  449,  452,  453; 
Evam  V.  L.  S.y  eto.j  R.  R.  Co.,  12  Hun,  289,  291 ;  Owetis  v. 
iT.  T.  O.  R.  R.  Co.y  1  Lans.  108  ;  De  Forest  v.  Jewett,  88 
S.  Y.  264,  268 ;  Claa-h  v.  St.  P.,  etc.,  li.  R,  Co.,  2  Am.  and 
Eng.  R.  B.  Cas.  240,  242;  WelU  v.  B.,  etc.,R.  R.  Co.,  Id.  243, 
246 ;  Appd  v.  B.  etc.,  R.  R.  Co.,  Ill  K  Y.  550,  553, 554.)  To 
entitle  tlie  plaintiff  to  recover  he  was  botmd  to  establish  that 
he  was  free  from  any  negligence  which  contributed  to  his 
being  struck  by  this  bridge.  {Reynolds  v.  N.  Y.  C.  R.  R. 
Co.y  68  K  Y.  248,  250  ;  Owens  v.  iT.  T.  C.  R.  R.  Co.,  1  Lans. 
108,  111 ;  Wilds  V.  H.  R.  R.  R.  Co.,  24  K  Y.  4S0  ;  Salter 
V.  U.  cfe  B.  R.  R.  R.  Co.j  75  id.  273.)  The  defendant  was 
not  bound  to  raise  the  bridge  higher,  and  its  omission  to  do  so 
was  not  negligence  which  renders  the  defendant  liable  to  the 
plaintiff.  {Gibson  v.  F.  R.  Co.,  63  N.  Y.  449,  452,  453 ; 
De  Forest  v.  Jewett,  88  id.  264 ;  Sweeney  v.  Berlin,  101  id. 
520  ;  Hickey  v.  Taaffe,  105  id.  26, 35, 36  ;  Anthony  v.  Teeret, 
Id.  591,  600.) 

W.  T.  Dunmore  for  respondent.  It  was  the  duty  of  defendant 
to  furnish  to  its  employes  safe  materials  and  structures,  and  its 
failure  in  that  regard  was  negligence,  for  which  it  became  liable 
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to  plaintifiE.  The  plaintiffs  duty  required  liim  to  move  back 
and  forth  upon  the  top  of  the  cars ;  and  the  defendant  had 
no  more  right  to  permit  danger  overhead  than  it  had  to  permit 
danger  underneath  its  road.  (  WiUiams  v.  2).,  Z.  c6  W.  H.  JR. 
Co.,  39  Hun,  430 ;  AUm  v.  B.  C.  li.  <&  JST.  B.  Co,,  57  Iowa, 
623;  6  Am,  and  Eng.  R.  R.  Cas.  620;  4  id.  651;  23  id. 
930;  B.,  etc.,  B.  B.  Co.  v.  Bowan,  33  A.  L.  J.  42 ;  104  Ind. 
88;  2  Rorer  on  Railroads,  355,  1211,  1216;  7.  C.  B.  B. 
Co.  V.  Welch,  52  111.  183  ;  4  Am.  Rep.  593  ;  Wood's  Master  and 
Servant,  690,  707,  738  ;  Byan  v.  Fowler,  24  N.  Y.  410,  415 ; 
Noyea  v.  Smith,  28  Vt.  63 ;  Laning  v.  iV.  Y.  C  B.  B. 
Co.,  49  K  Y.  632 ;  BricJcner  v.  B.  B.  Co.,  49  id.  672 ; 
Dorsey  v.  P.  cfe  C.  C  Co.,  42  Wis.  583 ;  Graham  v.  iT.  E.  B.  B. 
Co.,  18  C.  B.  229 ;  W.  B.  Co.  v.  EUiott,  98  111.  481 ;  Jlall  v.  U.P. 
B.  Co.,  16  Fed.  Rep.  744  ;  WeiOa  v.  B.,  C.  B.  <b  N.  B.  B.  Co., 
2  Am.  and  Eng.  R.  R.  Gas.  243  ;  PlanJc  v.  If.  T.  C  &  H.  B. 
B.  B.Co.,  49  ]Sr.  Y.  607 ;  C,  etc.,  B.  B.  Co.  v.  Sweet,  45  111.  197, 
201 ;  C.y  etc.,  B.  B.  Co.  v.  Bussd,  91  id.  298,  300 ;  Warden  v. 
0.  C.  B.  B.  Co.,  137  Mass.  204 ;  Beach  on  Con.  Neg.  364 ; 
T.,  etc.,  B.  B.  Co.  v.  Conroy,  68  111.  560 ;  EUis  v.  iT.  Y., 
L.  E.  cfe  IT.  B.  B.  Ci>.,95  N.  Y.546  ;  Eeamev.  C,  etc.,B.B. 
Co.,  32  A.  L.  J.  239  ;  66  Iowa,  599  ;  22  Am.  and  Eng.  R.  R. 
Cas.  289  ;  Appelv.  B.  B.  Co.,  24  Week.  Dig.  145 ;  Zeary  v.  B. 
cfe  A.  B.  B.  Co.,  3  A.  L.  J.  297 ;  SeyhoU  v.  B.  <SsA.  B.  B.  Co., 
95  K  Y.  562 ;  Vosburgh  v.  L.  S.  cfe  M.  S.  B.  B.  Co.,  94  id.  374 ; 
Pisher  V.  N.  Y.  C.  cfe  //.  B.  B.  B.  Co.,  Id.  622 ;  Dana  v.  N.  Y. 
C  (&Br.B.B.B.  Co.,  92  id.  639  ;  Sheehan  y.  JV.  Y.C.<&H. 
B.  B.  B.  Co.,  91  id.  332 ;  Mann  v.  D.  cfe  E.  C.  Co.,  Id.  495 ; 
H.  cfe  T.  B.  B.  Co.  Y.  Gran,  49  Tex.  341 ;  Walsh  v.  G.  B.  cfe 
iT.  Co.,  10  Ore.  250 ;  Perry  v.  Marsh,  25  Ala.  659,  667.) 
Knowledge  on  the  part  of  the  company  may  be  presumed  from 
lapse  of  time.  (2  Rorer  on  Railroads,  1214,  note ;  Holdeii  v. 
B.  B.  Co.,  129  Mass.  268 ;  C.  &  I.  R.  B.  Co.  v.  BusseU,  91 
111.  298.)  It  was  the  duty  of  defendant  to  notify  plaintifiE  of 
the  danger.  {Perry  v.  Marsh,  25  Ala.  659 ;  2  Hilliard  on  Torts, 
563  ;  Patterson  y.  Wallace,  28  Eng.  L.  and  Eq.  51 ;  24  N.  Y. 
414 ;  2  Rorer  on  Railroads,  1 2, 14 ;  Wood  on  Master  and  Servant, 
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1714 ;  Whart.  on  Neg.  §  210 ;  Baxter  v.  BoberUj  44  Cal.  187.) 
The  fact  that  defendant  is  lessee  and  not  the  owner  of  the  road 
where  the  bridge  in  qnestioa  stands,  does  not  exonerate  it  from 
liabiKty.  {St.  Z.,  etc.j  R.  R.  Co.  v.  Valiruma^  56  Ind.  611 ; 
De  Kay  v.  R.  R.  Co.,  19  Week.  Dig.  479 ;  P.  <&  P.  U.  R.  R.  Co., 
V.  Chicago,  30  A.  L.  J.  414 ;  2  Rorer  on  Railroads,  1217.)  It 
was  no  part  of  plaintiflPs  duty  to  inspect  the  track  or  the  bridges. 
{C.  cfe  J!f.  W.  R.  R.  Co.  V.  Sweet,  45  HI.  197 ;  Mehan  v.  S.,  etc., 
R.  R.  Co.,  73  N.  Y.  685 ;  IJawley  v.  ]V.  C.  R.  R.  Co.,  82  id. 
370 ;  Plank  v.  iV.  Y.  C.  R.  R.  Co.,  60  id.  607 ;  Gage  v. 
D.,  L.  &  W.  R.  R.  Co.,  14  Hun,  446  ;  Way  v.  lU.  C,  etc., 
R.  R.  Co.,  40  Iowa,  346  ;  Dale  v.  J^.  Z.,  R.  C.i&N.  R.  Co. 
63  Mo.  455.)  To  be  chargeable  with  notice  of  the  character  of 
this  bridge  so  as  to  have  assumed  the  danger,  the  plaintiff  must 
have  had  positive  knowledge,  or  reasonable  means  of  attaining 
it,  of  the  precise  danger  assumed,  not  vague  surmises  of  the 
possibility  of  danger.  (2  Rorer  on  Railroads,  1213,  note; 
JD(yraey  v.  PhUZipa,  42  Wis.  583 ;  15  Am.  R.  Rep.  217 ; 
21  id.  217 ;  Dale  v.  S.  L.  R.  R.  Co.,  63  Mo.  455 ;  Hawley 
V.  N.  C.  R.  R.  Co.,  17  Hun,  115;  82  N.  Y.  370;  Powers 
Y.  N.  T.,  L.  E.  <&  W.  R.  R.  Co.,  19  Week.  Dig.  408 ;  Wood 
on  Master  and  Servant,  760 ;  Kain  v.  Smith,  89  N.  Y.  385.) 
Defendant's  motion  for  a  nonsuit  was  properly  denied. 
A  nonsuit  should  not  be  granted  except  where  a  verdict 
rendered  for  plaintiff  would  be  set  aside  as  against  evidence. 
{Stackus  V.  iV.  Y.  C.  dk  H.  R.  R.  R.  Co.,  79  N.  Y.  464 ; 
Beisiegd  v.  N.  Y.  C.  ib  H.  R.  R.  R.  Co.,  34  id.  624 ;  Salter 
V.  U.  <&  B.R.R.R.  Co.,  88 id.  42;  SmedisY.  B.cbR.  B. R.R. 
Co.,  14  Week.  Dig.  185  ;  88  id.  13 ;  Hutchinson  v.  S.  P.,  etc., 
R.  R.  Co.,  31  A.  L.  J.  319  ;  Richardson  v.  N.  Y.  C  R.  R. 
Co.,  45  N.  Y.  846  i  Plummer  v.  E.  R.  R.  Co.,  26  A.  L.  J. 
131 ;  RetzU  v.  iT.  Y.  C.  cfe  E.  R.  R.  R.  Co.,  16  Week.  Dig. 
527 ;  Orewny  v  Z.  I.  R.  R.  Co.,  18  id.  464  ;  Ilart  v.  R.  R. 
R.  R.  Co.,  80  N.  Y.  622 ;  Payne  v.  T.  dk  B.  R.  R.  Co.,  83 
id.  572,  674 ;  Wel>ber  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  58  id. 
461 ;  Wdfkiel  v.  S.  A.  R.  R.  Co.,  38  id.  49  ;  Bemhard  v. 
R.,  etc.,  R.  R.  Co.,  1  Abb.  Ct.  App.  Dec.  131.) 
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Haiqht,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury. 

On  the  8th  of  July,  1882,  the  plaintiff  was  engaged  as  a 
brakeman  upon  one  of  the  defendant's  trains,  composed  of 
freight  cars  and  one  passenger  coach,  which  was  at  the  rear  end 
of  the  train.  At  the  time  of  the  injury  he  was  standing  on  top 
of  one  of  the  box-cars  composing  the  train,  and  as  the  train 
passed  under  the  Mitchell  street  bridge,  in  the  village  of  Nor- 
wich, the  back  of  his  head  struck  against  the  bridge  inflicting 
the  injury  complained  of.  There  was  a  side  or  branch  track, 
parallel  with  the  main  track,  passing  through  under  the  bridge 
where  the  accident  occurred,  which  was  entered  from  the 
main  track  at  either  end  by  means  of  switches.  It  was  the 
custom  of  this  train  to  run  upon  the  side  track  and  stop  so  as 
to  allow  the  passenger  train  to  pass.  The  plaintiff  had  gone 
upon  the  top  of  the  train  so  as  to  operate  the  brakes  and  hold 
the  train  in  position  after  it  had  entered  upon  the  brancli 
track.  He  supposed  that  the  engineer  would  enter  the  brancli 
track  at  the  first  switch  and  draw  the  train  up  upon  it,  but 
instead  of  doing  so,  as  he  neared  the  switch,  he  re-opened  the 
throttle  of  the  engine,  putting  on  more  steam,  so  as  to  run 
through  upon  the  main  track  to  the  other  end  of  the  branch 
and  then  back  in  upon  it.  The  plaintiff  seeing  the  engineer 
do  this,  and  divining  his  purpose,  turned  to  go  back  towards 
the  coach,  and  was  thus  proceeding  with  his  back  to  the  bridge 
when  he  was  struck  by  the  bridge  and  injured.  The  height 
of  the  bridge,  from  the  top  of  the  rail,  was  sixteen  feet  one  and 
one-half  inches.  The  height  of  the  defendant's  box-cars  were 
from  eleven  feet  two  inches  to  eleven  feet  six  inches.  The 
height  of  the  plaintiff  was  five  feet  seven  inches.  Some  of  the 
cars  used  upon  the  defendant's  road  were  lower  and  some 
higher  than  those  of  the  defendant. 

The  only  question  which  we  shall  consider  in  this  case  is  as 
to  whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence,  and  this  depends  upon  the  question  as  to  whether 
he  knew  or  ought  to  have  known  that  this  bridge  was  low, 
and  that  he  could  not  pass  under  it  whilst  standing  upon  the 
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top  of  the  box-car.  Upon  this  point  it  appears,  from  his 
own  testimony,  that  he  first  began  work  upon  the  defendant's 
road  in  1<^80,  as  a  fireman  on  one  of  the  engines,  and  for  six 
or  seven  mouths  had  run  over  this  road,  passing  under  the 
bridge  daily.  He  had  laid  off  for  a  time,  and  had  again  entered 
the  employ  of  the  defendant  as  brakeman,  and  as  such  had 
run  upon  this  train  for  upwards  of  three  weeks  when  the  acci- 
dent occurred.  His  duty  was  that  of  middle  brakeman,  and 
he  was  required  to  be  generally  on  top  of  the  train  so  as  to 
hold  the  train  if  it  was  going  on  a  down  grade  or  approaching  a 
station,  and  to  answer  signals  which  should  be  received  from 
the  engineer.  Upon  his  direct-examination  he  testified  that 
he  did  not  know  that  the  bridge  was  not  of  sufficient  height 
to  enable  him  to  stand  upon  the  top  of  a  box-car  and  pass 
under  it  in  safety ;  that  he  did  not  tliink  he  had  ever  stood  on 
top  of  box-cars  and  passed  under  the  bridge  ^  that  he  could 
not  have  done  it.  Upon  his  cross-examination  he  conceded 
that  he  knew  of  the  bridge  and  its  location  ;  that,  as  fireman, 
he  passed  under  it  daily  and  could  see  it,  and  after  he  became 
a  brakeman  he  passed  under  it  daily ;  that  he  understood  his 
place  as  a  brakeman;  that  when  they  were  approaching  a 
village  it  was  his  duty  to  be  on  top  of  the  train  so  as  to  apply 
the  brakes  if  required ;  that  this  was  one  of  the  written  rules 
of  the  company ;  that  as  they  were  running  south,  through 
the  village  of  Norwich,  they  were  in  sight  of  the  bridge ; 
that  it  was  in  the  daytime,  and  the  bridge  was  in  plain 
sight  when  he  turned  his  back  to  it  to  go  to  the  rear  of  the 
train  ;  that  he  was  usually  on  top  of  the  box-cars  when  they 
passed  under  the  bridge ;  that  it  was  his  place  to  be  there. 
Upon  the  rediiect-examination  he  further  testified  that 
"  I  never  knew  of  passing  under  the  bridge  on  top  of  a  box- 
car, that  is,  to  name  the  car  or  remember  it.  All  I  can  say 
is  that  I  have  been  on  the  train  when  it  passed  under  it  going 
back  and  forth."  It  is  quitfe  evident  from  this  testimony  that 
he  had  on  numerous  occasions  passed  under  this  bridge  whilst 
on  top  of  the  train,  and  if  so,  he  must  have  known,  had  he 
S1CKEL8--V0L.  LXXI.     80 
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exercised  ordinary  care  and  observation,  that  it  was  not  of 
sufficient  height  to  permit  a  person  to  pass  under  it  whilst 
standing  upon  the  top  of  a  box-car  of  the  company.  In  this 
regard  we  are  unable  to  distinguish  the  case  from  that  of 
CHbaon  v.  Erie  SaiZway  Company  (68  N.  Y.  449).  In 
that  case  the  plaintiff  was  struck  by  the  projecting  roof  of  the 
depot  building.  He  was  familiar  with  the  locality  and  knew 
of  the  roof.  He  had,  however,  never  measured  its  exact 
height  from  the  platfonn  or  its  distance  from  the  top  of  the 
cars.  His  information  upon  the  subject  was  derived  from 
general  observation.  In  this  case  the  bridge  crossing  over  the 
railroad  was  an  open,  viable,  permanent  structure,  which  the 
plaintiff  daily  observed  whilst  passing  under  it  in  the  employ 
of  the  defendant.  True,  he  had  never  measured  its  height 
from  the  rails,  but  having  passed  through  under  the  bridge 
whilst  on  top  of  the  cars  he  must  have  known  that  it  was  not 
of  sufficient  height  to  permit  him  to  stand  while  so  passing. 
The  rule  is,  that  a  servant  who  enters  upon  employment  from 
its  nature  hazardous,  assumes  the  usual  risks  and  perils  of  the 
service,  and  of  the  open,  visible  structures  known  to  him,  or  of 
which  he  must  have  known  had  he  exercised  ordinary  care 
and  observation.  {De  Forest  v.  Jewett^  88  N.  Y.  264 ;  Appd 
V.  B.,  N.  r.  <k  P.  R.  R.  Co.,  Ill  id.  550  ;  Hasa  v.  B.  N. 
Y.  €&  P.  R,  R.  Co.,  40  Hun,  145.) 

It  does  not  appear  that  the  plaintiff's  attention  was  diverted 
by  anything  that  would  tend  to  relieve  him  from  the  impu- 
tation of  contributory  negligence  on  the  occasion  in  question ; 
and  inasmuch  as  such  negligence  appears  from  his  own  testi- 
mony, the  exception  to  the  refusal  of  the  defendant's  motion 
for  a  nonsuit  was  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Beadley,  Pabkee  and  Brown,  JJ.,  concur ;  Potter  and 
Vann,  JJ.^  dissent.     Follett,  Ch.  J.,  not  sitting. 

Judgment  reversed. 
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Sarah  F.  Galusha,  Respondent,  v.  Noeman  F.  Gai^usha,     /i//^/ 

Appellant.  iiiT^ 

While  a  contract  between  husband  and  wife  for  a  future  separation  is  void,     {n6~ 
after  a  separation  has  taken  place,  a  contract  Jfor  the  separate  support 
and  maintenance  of  the  wife,  valid  and  binding  upon  all  the  parties,  may 
be  made  through  the  intervention  of  a  trustee. 
In  an  action  for  divorce  brought  by  the  wife,  it  appeared  that  the  parties 
separated  upon  discovery  by  plaintiff  that  her  husband  was  having 
adulterous  intercourse  with  one  of  the  persons  named  in  the  complaint; 
that  soon  thereafter  a  separation  agreement  was  executed  by  the  parties 
and  a  trustee,  by  the  terms  of  which  defendant  agreed  to  convey  to  plainitff 
certain  property,  to  pay  to  her  a  specified  sum  down,  and  to  pay  to  her  $100 
each  month  during  her  life;  all  of  which  plaintiff  agreed  to  accept  and 
take  in  full  payment  and  satisfaction  for  her  maintenance  and  support  dur- 
ing life.    The  trustee  covenanted  that  plaintiff  should  fully  support  and 
maintain  herself  and  perform  the  contract  on  her  part  and  that  he  would 
save  defendant  harmless  from  all  further  expenditures.    The  agreement 
gave  plaintiff  the  right  to  continue  it  after  defendant's  death  upon  her 
releasing  all  right  of  dower  and  claims  of  every  kind  against  his  estate. 
The  Judgment  below,  as  modified  at  General  Term,  terminated  the  said 
agreement  and  gave  to  plaintiff  $8,000  annual  alimony.     Held,  error;  that 
the  agreement  was,  at  its  execution,  valid  and  binding;  that  it  was  not 
invalidated  by  a  subsequent  violation  of  the  marriage  vow  on  the  part 
of  defendant,  nor  did  the  consideration  supporting  it  fail  upon  the 
granting  of  a  decree  of  divorce;  that  after  the  making  of  the  contract 
it  was  not  in  the  power  of  either  party,  acting  alone  and  against  the  will 
of  the  other,  to  destroy  or  affect  it;  and  that,  in  the  absence  of  any  aver- 
ments in  the  complaint  or  proof  of  facts  which  would  authorize  a  court 
of  equity  to  set  aside  said  agreement  the  court  had  no  power  so  to  do,  or, 
at  least,  in  the  absence  of  proof  that  the  sum  agreed  upon  was  insufficient 
for  plaintiff's  support,  to  make  an  additional  allowance. 
Reported  below,  48  Hun,  181. 
(Argued  October  21,  1880;  decided  December  10,  1889.) 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1887,  which  modified  a 
judgment,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and,  as  modified,  affirmed  the  judgment. 
This  was  an  action  for  absolute  divorce. 
The  plaintiff  in  her  complaint  alleged  adultery  on  the  part 
of  the  defendant  with  three  persons.     Defendant  in  his  answer 
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denied  the  allegation  as  to  two  of  the  partieB  named;  and 
set  up  as  a  defense  to  the  demand  for  aUmonj  a  separation 
agreement,  dated  April  30,  1883,  executed  by  the  parties  to 
this  action  and  one  Galusha  Phillips  as  trustee. 

It  appears  that  for  a  number  of  years,  before  final  separation, 
the  relations  existing  between  husband  and  wife  were  not 
pleasant.  At  times  they  lived  apart.  The  evidence  tended 
to  show  that  a  little  while  before  making  the  separation  agree- 
ment the  wife  discovered  that  her  husband  had  been  inconstant 
to  the  marriage  vow,  and  they  immediately  separated.  The 
other  party  to  these  improper  relations  was  an  employe  of 
the  defendant,  with  whom  the  complaint  avers  Mr.  Galusha 
had  adulterous  intercourse,  both  before  and  after  the  separa- 
tion. After  separation,  negotiations  for  a  settlement  upon  the 
wife  of  a  sum  of  money,  necessary  for  her  support  and  main- 
tenance, were  had.  Such  negotiations  resulted  in  the  making 
and  execution,  through  the  intervention  of  a  trustee,  of  a 
separation  agreement.  By  its  terms  the  husband  bound 
himself  to  pay  to  the  wife  the  sum  of  $5,000,  to  be  hers 
absolutely,  for  the  purchase  of  a  house ;  the  sum  of  $1,000  for 
her  medical  attendance ;  to  give  to  her  the  furniture  in  the 
house,  together  with  the  horse  and  necessary  outfit.  He  also 
covenanted  on  the  part  of  himself,  his  heirs,  executors  and 
personal  representatives,  to  pay  to  the  wife  $100  on  the  first 
day  of  each  month  during  her  natural  life.  On  the  part  of 
the  wife  and  Galusha  Phillips,  the  trustee,  it  was  agreed  to 
accept  and  take  said  sums  in  full  paymenl^and  satisfaction  for 
the  maintenance  and  support  during  her  natural  life.  The 
said  Galusha  Phillips,  trustee,  agreed  that  the  wife  should 
fully  support  and  maintain  herself,  and  that  he  would  save 
the  husband  harmless  from  the  payment  of  any  and  all  sums 
of  money,  for  or  on  account  of  the  full  support  and  mainte- 
nance, medical  attendance  and  any  and  all  expenses,  legal  or 
otherwise,  of  Sarah  F.  Galusha,  for  and  during  her  natural 
life.  It  was  further  agreed,  that  after  the  death  of  the 
husband  the  wife  should  have  the  right  to  continue  the  agree- 
ment, and  receive  the  $100  per  month  from  the  husband's 
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estate.     In  which  event  she  was  to  release  all  right  of  dower 
and  claims  of  every  kind  against  the  estate. 

Tlie  action  resulted  in  a  judgment  against  the  defendant 
dissolving  the  marriage  between  them,  because  of  adultery 
committed  by  the  defendant.  The  decree  further  awarded 
to  the  plaintiff  the  sum  of  $3,750  yearly.  No  reference 
whatever  was  made  in  the  decree  to  the  agreement  of  separa- 
tion. On  appeal  the  General  Term  so  modified  the  judgment 
as  to  reduce  the  annual  amount  of  alimony  to  $8,000,  and 
also  by  the  insertion  of  a  provision  terminating  the  force  and 
legal  effect  of  the  separation  agreement.  As  thus  modified, 
the  judgment  was  affirmed. 

^ek  Cowen  for  appellant.  The  articles  of  separation  con- 
stituted a  valid  and  binding  contract,  as  between  the  defendant 
and  the  trustee,  upon  which  either  could  have  maintained  an 
action  at  law  against  the  other,  and  the  plaintiff,  having  assented 
to  it,  was  equitably  bound  by  its  provisions.  The  judgment 
of  divorce  did  not  per  se  affect  the  validity  of  this  contract 
{Carson  v.  Murray^  3  Paige,  483  ;  Dupre  v.  Hem^  1  Abb. 
N.  C.  256 ;  BandaU  v.  HandaU,  37  Mich.  563 ;  Magee  v. 
Magee,  67  Barb.  487;  Fox  v.  Davis,  118  Mass.  255  ;  Walker 
V.Walker,  9  Wall.  743;  WaUace  v.  BasseU,  41  Barb.  92; 
Clark  V.  Fosdick,  13  Daly,  500 ;  Anderson  v.  Anderson, 
1  Edw.  Ch.  380  ;  Wright  v.  MiUer,  1  Sandf.  Ch.  103 ;  Car- 
penter  v.  Oshcrrn,  102  N.  T.  552.)  The  agreement  of  separation 
being  vaKd  and  binding  between  the  parties,  it  was  not  within 
the  power  of  the  General  Term  to  annul  and  destroy  it  in  an 
action  of  divorce,  to  which  the  trustee  was  not  a  party,  and 
its  order  to  that  effect  was  utterly  erroneous.  {St  John  v. 
8t  John,  11  Vesey,  531 ;  Rogers  v.  Rogers,  4  Paige,  516 ; 
Calkins  v.  Long,  22  Barb.  103 ;  Rose  v.  Rose,  11  Paige,  166 ; 
Collins  V.  CoUins,  80  N.  T.  1 ;  Middleton  v.  Middleton, 
18  ni.  App.  472 ;  Carpenter  v.  Osborn,  102  N.  T.  562.)  The 
Supreme  Court  had  no  legal  authority  to  make  the  alimony 
payable  to  the  plaintiff  after  the  death  of  the  defendant,  and 
to  compel  him  to  incumber  his  property  by  a  mortgage  to 
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secure  such  payment.  {Rogers  v.  Vines^  6  Iredell,  297; 
Lockridge  v.   Lockridge,   3   Dana,  28;  Gaines  v.  Gaines^ 

9  B.  Monroe,  295 ;  Enapp  v.  Knapp^  134  Mass.  355 ;  WaU- 
ingsford  v.  Wallingsfordy  6  H.  &  J.  485 ;  Claalc  v.  Clarkj 
6  W.  &  S.  85;  Kurts  v.  KurtSy  38  Ark.  119;  Castedx. 
Cdsted^  Id  477;  O^Ha^an  v.  0*Hagan^  4  Iowa,  509  ;  Lenne^ 
han  y.  (fKeefe,  107  111.  620 ;  Fidd  v.  Fidd,  16  Abb. 
Pr.  434.) 

W.  H,  Bowman  for  appellant.  The  trial  court  erred  in 
refusing  to  allow  the  issues  of  fact  raised  by  the  pleadings  to 
be  tried  by  a  jury  after  a  proper  and  seasonable  demand  there- 
for had  been  made  by  defendant.  (Constitution,  art.  1,  §§  1  >  2 ; 
2  R.  S.  145,  §  40 ;  2  Edm.  Stat.  150,  §  40 ;  MorrdL  v.  Jfor- 
rdl^  17  Hun,  324 ;  Code  Civ.  Pro.  §  1757 ;  ColemanY. Dixonj 
50  N.  Y.  572 ;  Conderman  v.  Conderman^  44  Hun,  181 ; 
Batzd  V.  Batzdy  10  J.  &  S.  561.)  It  was  error  tQ  allow  the 
plaintiff  to  introduce  in  evidence  about  thirteen  letters,  some 
from  plaintiff  to  defendant  and  others  in  reply  thereto  from 
defendant  to  plaintiff.  (Code  Civ  Pro.  §  831 ;  Schouler  on 
Domestic  Relations  [2d  ed.]  64  ;  Alhan  v.  PrUchard,  6  T.  R. 
680  ;  DeenY.  White,  7  id.  112;  Kelly  v.  SmaU^  2  Esp.  716 ; 
Cook  V.  Burton,  5  Bush,  64;  Peaslee  v.  McLoon^  16  Gray, 
488.)  The  separation  articles  between  the  parties  of  April  30, 
1883,  while  not  a  bar  to  this  action,  should  be  held  valid  and 
binding  in  all  other  respects,  and  the  support  provided  for 
plaintiff  therein  should  be  taken  as  the  measure  of  alimony 
in  this  case.  {Carson  v.  Murray,  3  Paige,  483 ;  Reeves  on 
Dom.  Rel.  177;  Allen  v.  Affleck,  64  How.  Pr.  380;  Rogers 
V.  Rogers,  4  Paige,  516 ;  2  Bishop  on  Mar.  and  Div.  [5th  ed.] 
§  375 ;  Collins  v.  CoUinSj  80  N.  Y.  1 ;  Jones  v.  Fleming, 
104  id.  418;  Carpenter  v.  Oshorn,  102  id.  552,  £60.)  The 
sum  awarded  to  plaintiff  is  too  great  and  is  not  the  result  of 
a  wise  exercise  of  a  sound  judicial  discretion.  {Halstead  v. 
Halstead,  5  Duer,  659 ;  WiUard's  Equity  [Potter's  ed.]  669, 
670 ;  Miller  v.  Miller,  6  Johns.  Ch.  91 ;  Collins  v.  Collins^ 

10  Hun,  272 ;  2  Bishop  on  Mar.  and  Div.  [5th  ed.]  §§  463, 
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464,  472.)  The  alimonj,  irrespective  of  amount,  should  be 
made  payable  during  the  joint  lives  of  the  parties  and  cannot 
be  made  to  continue  after  defendant's  death.  (I  Bishop  on 
Mar.  and  Div.  §§  48,  49,  60,  56,  57,  69,  70,  71,  72 ;  Constitu- 
tion of  1777;  1  Greenl.  248,  chap.  69;  E.  L.  of  1813,  197, 
200;  Laws  of  1824,  chap.  205,  sub.  12;  2  E.  S.  145,  §  45; 
Code  Civ.  Pro.  §  1769;  20,  21,  Statute  Victoriae,  chap.  85, 
§  32 ;  Tyler  on  I.  &  C.  918 ;  F(yre8t  v.  Forest,  25  K  Y.  501 ; 
Fidd  V.  Fiddy  66  How.  Pr.  347 ;  15  Abb.  N.  C.  434 ;  5  Civ. 
Pro.  R.  34.) 

J.  A.  SkUl  for  respondent.  The  defendant  was  not  entitled 
to  a  trial  by  a  jury  of  any  issue  that  he  had  not  made  by  his 
answer.  {Hand  v.  Kennedy j  83  N.  Y.  149 ;  Black  v.  Whiter 
6  J.  &  S.  320.)  The  separation  agreement  of  April  10, 1883, 
was  neither  a  bar  to  the  recovery  of  an  absolute  divorce  in 
this  action  nor  could  it  be  made  to  prevent  any  permanent 
allowance  to  the  plaintiff  thereon  of  whatever  amount  the 
court  might  deem  proper  to  grant,  in  excess  or  in  lieu  of  the 
$100  per  month,  provided  to  be  paid  to  plaintiff  therein. 
{AUhi  v.  Wyman^  10  Gray,  222 ;  Crain  v.  Cavena^  63  Barb. 
109;  36  id.  410;  ^/wfer^OT^  v.  J.7W?^«w,  1  Edw.  Oh.  240-280, 
380 ;  Beelry  v.  Beehy,  2  Hagg.  Con.  EccL  R.  143 ;  Durant  v. 
Duranty  1  id.  760 ;  Carpenter  v.  Osbomj  102  K  Y.  552 ; 
Wesimeath  v.  Westmeathy  2  Ha^.  Con.  Eccl.  R.  116;  Mortimer 
V.  Mortimer y  Id.  318 ;  Story's  Eq.  Jur.  §§  1247, 1248 ;  Cham^ 
plain  V.  Chamjplain^  Hoff.  Ch.  54;  CKarmandy.  Charmandy 
1  N.  Y.  134;  Rogers  v.  Bogers,  4  Paige,  516,  517,  518; 
Fosdick  V.  Fosdick,  32  A,  L.  J.  398 ;  Foster  v.  Foster,  56 
Yt.  540 ;  Morrison  v.  Morrisony  49  X.  H.  69 ;  Pinckard 
V.  JPinckardy  22  Ga.  31.)  The  amount  of  alimony  to  be 
allowed  in  such  cases  as  this,  as  well  as  the  time  and  manner 
of  its  payment,  and  security  therefor,  was  within  the  discre- 
tion of  the  trial  court ;  and  though  such  discretion .  is  not  a 
purely  arbitrary  one,  it  is  not  the  subject  of  review  by  an 
appellate  cotirt,  except  to  see  whether  it  has  been  abused. 
{Forrest  v.  Forrest,  25  N.  Y.  518 ;  Powell  v:  Powell,  3  Cts. 
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Prob.  and  Div.  199 ;  Street  v.  Street,  2  Adams'  Eccl.  R.  1 ; 
Cook  Y.  Cook,  2  Phil.  40;  liobUna  v.  Bchbins,  101  HI.  416  ; 
Bradley  v.  Bradley,  45  Ind.  67;  Gordon  v.  Gordon,  88 
N.  0.  45 ;  Froman  r.  Froman.  53  Mich.  581 ;  Boae  v.  Bose, 
Id.  585.)  In  this  case  there  was  no  abuse  of  discretion  as  to 
the  amount  of  permanent  allowance  granted  to  plaintiff  even 
on  the  part  of  the  trial  court,  and  much  less,  as  the  same  was 
modified  by  the  General  Term.  The  discretion  was  "fairly 
and  judicially  "  exercised.  {Forrest  v.  Forrest,  25  N.  Y.  515, 
516 ;  8  Bosw.  660 ;  Kempe  v.  Kempe,  3  Eng.  Eccl.  R.  233  ; 
1  Hagg  532 ;  Durant  v.  Durant,  Id.  528 ;  Peckford  v. 
Peckford,  1  Paige,  274 ;  Ki/rbyY.  Kirby,ldi.  261 ;  Lawrence 
V.  Lawrence,  3  id.  270 ;  GermondY,  Germond,  4  id.  643,  645 ; 
Burr  V.  Burr,  10  id.  20 ;  Mytton  v.  Mytton,  3  Haggard's 
Eccl.  R.  658;  Smith  v.  Smith,  2  Phil.  237;  7  Hill,  207; 
Cooke  V.  Cooke,  2  PhiL  140 ;  Otway  v.  Oinoay,  Id.  109 ; 
Prath^r  v.  Prather,  4  Des.  33;  Taylor  v.  Taylor,  Id. 
165  ;  Williams  v.  Ttilliams,  Id.  183  ;  36  Wis.  363 ;  Bishop 
on  Mar.  and  Div.  §  462 ;  1  Eng.  Eccl.  178 ;  PlaU  v.  Piatt, 
9  Ohio,  37 ;  Chun  v.  Chun,  Meigs,  131 ;  Sanford  v.  Sanford, 
5  Day,  353 ;  Foote  v.  FooU,  22  HI.  425 ;  Whitsdl  v.  WkHr 
sell,  8  B.  Monroe,  50 ;  Budm/in  v.  Budman,  5  Ind.  63 ; 
Tharnberry  v.  Thomberry,  4  Lit.  251 ;  Fishli  v.  Fishli,  2  id. 
337 ;  Qxcisenherry  v.  Quisenherry,  1  Duv.  197 ;  Bobinson  v. 
Bohinson,  7  Humph.  440;  Metzler  v.  Metzler,  99  Ind.  384; 
Dawson  v.  Dawson,  110  III,  279;  Sesterhen  v.  Sesterhen,  60 
Iowa,  303;  TTt^^  v.  TFt««»^,  17  Nev.  217;  Mussing  v. 
Mussing,  104  HI.  126  ;  ^^«or  v.  Bessor,  82  id.  442 ;  Mussel- 
mann  v.  Musselmann,  44  Ind.  106 ;  Bailey  v.  Bailey,  21 
Gratt.  43 ;  Turner  v.  Turner,  44  Ala.  467.)  The  allowance 
was  properly  made  to  extend  during  the  lifetime  of  tlie 
plaintiff,  to  be  secured  by  the  defendant  by  a  lien  given  on 
his  property.  (2  Bishop  on  Mar.  and  Div.  §§  351,  369,  428 ; 
BvHis  V.  Burtis,  Hopk.  Ch.  557 ;  Peugnet  v.  Phelps,  48 
Barb.  566 ;  Devanhagh  v.  Devamhagh,  5  Paige,  654 ;  6  id. 
175  ;  Crain  v.  Cavana,  62  Barb.  109 ;  36  id.  410 ;  Code  Civ. 
Pro.  §  1759 ;  2  R.  S.  151,  §  45 ;  Burr  v.  Burr,  10  Paige,  20 ; 
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7  Hill,  267 ;  Beach  v.  Beach,  29  Hun,  182 ;  Peckford  v. 
Peckford,  1  Paige,  274 ;  Cooke  v.  Cooke,  2  PhiL  40 ;  Smith  v. 
Smith,  Id.  235 ;  MiUer  v.  Miller,  04  Me.  489 ;  Stratum, 
V.  Straiten,  77  id.  373;  62  Am.  R.  779;  ffHagan  v. 
(fHagan,  4  Iowa,  509 ;  Madison  v.  Madison,  1  Wash.  73 ; 
/n  re  Enngn,  103  N.  Y.  284 ;  Field  v.  i^i^Zrf,  66  How.  Pr. 
846 ;  5  Civ.  Pro.  34 ;  15  Abb.  N.  C.  434.) 

Pasker,  J.  "Was  it  error  to  disregard  the  agreement 
between  the  parties  to  this  action,  and  the  trustee,  providing 
for  the  support  of  this  plaintiff  during  her  life,  and  to  make 
such  an  allowance  as  to  the  court  seemed  just,  is  the  question 
presented  for  our  consideration  ? 

The  trial  court  apparently  adopted  the  view  that,  inasmuch 
as  the  statute  empowers  the  court  to  require  the  wrong-doing 
husband  to  provide  for  the  support  of  jthe  wife,  it  may  permit 
the  agreement  to  stand,  and,  in  addition  thereto,  compel  the 
defendant  to  pay  such  other  or  further  sum  as  the  surrounding 
circumstances  suggest  to  be  just.  On  the  other  hand,  the 
General  Term  proceed  upon  the  theory  that  the  plaintiff  is 
not  entitled  to  her  support  under  and  by  virtue  of  an  agree- 
ment in  which  she  and  her  trustee  contract  that  the  defend- 
ants shall  not  be  called  upon  to  pay  any  other  sum  for  that 
purpose,  and  at  the  same  time  be  permitted  to  receive  an 
additional  allowance  for  her  support  by  virtue  of  a  judgment 
of  tlie  court,  and,  therefore,  modified  the  judgment  appealed 
from  by  the  insertion  of  a  provision  declaring  the  termination 
of  the  force  and  legal  effect  of  the  separation  agreement.  It 
is  well,  therefore,  at  the  outset  to  consider  the  validity  and 
binding  force  of  this  contract,  which  one  court  ignores  and 
another  brushes  away. 

Marriage  is  favored  in  the  law,  and  as  a  contract  not  to  mcury 
is  against  public  policy,  and  void,  so,  too,  is  a  contract  between 
husband  and  wife  to  be  divorced,  or  in  the  happening  of  a 
future  event  to  live  apart. 
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But  while  a  contract  to  separate  in  the  f ature  is  void,  it  is 
now  too  well  settled,  both  in  England  and  this  country,  to  admit 
of  discussion,  that  after  a  separation  has  taken  place  a  contract 
may  be  made  through  the  intervention  of  a  trustee,  which  is 
effective  to  bind  the  husband  to  contribute  the  sum  therein 
provided  for  the  future  support  of  the  wife.  (Bishop  on  Mar. 
and  Div.  §§  637, 650 ;  Carson  v.  Murray,  3  Paige,  483 ;  If  ogee 
v.  Magee,  67  Barb.  487;  Petdt  v.  Pettit,  107  N.  Y.  677; 
Calkins  v.  long,  22  Barb.  97.) 

The  contract  of  separation  is  also  valid,  so  far  as  relates  to 
the  indemnity  given  to  the  husband  by  the  trustee.  Such 
covenants  are  mutual  and  dependent.  ( Wallace  v.  BcLssett, 
41  Barb.  92 ;  Dupre  v.  liein,  7  Abb.  N.  C.  256.) 

The  contract  between  these  parties  was  made  after 
actual  separation,  and  through  the  intervention  of  a  trustee. 
By  its  terms  the  deferviant  obligated  himself  to  pay  for  the 
benefit  of  this  plaintiff  certain  fixed  sums  of  money,  and,  in 
addition  thereto,  to  pay  to  the  trustee  for  her  benefit,  $100 
monthly,  during  her  natural  life.  On  the  part  of  the  plaintiff 
and  the  trustee  it  was  covenanted  to  '^  accept  such  payments, 
in  full  payment  and  satisfaction,  for  the  maintenance  and 
support  of  said  Sarah  F.  Galusha  during  her  natural  life,  and 
the  said  Galusha  Phillips,  trustee,  in  consideration  of  the 
several  payments  hereinbefore  mentioned,  does  hereby  agree 
to  and  with  the  said  party  of  the  first  part,  that  Sarah  F.  Galusha 
shall  fully  support  and  maintain  herself,  and  provide  all  things 
of  all  kinds  necessary  for  her  full  support  and  maintenance, 
and  that  said  Sarah  F.  Galusha  will  perform  all  acts  and  cove- 
nants which  she  has  lierein  agreed  to  do  and  perform,  and  to 
save  said  party  of  the  first  part  harmless  from  the  payment 
of  all  sums  of  money  for  or  on  account  of  the  full  support, 
maintenance,  medical  attendance  and  any  and  all  expenses, 
legal  or  otherwise,  of  said  Sarah  F.  Galusha,  for  and  during 
her  natural  life." 

In  view  of  the  situation  of  the  parties,  the  contract  was,  at 
the  time  of  the  execution,  valid  and  binding  upon  all  the 
parties  thereto.     The  defendant  has  fully  performed  on   his 
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part,  and  it  would  seem  as  if  he  were  entitled  to  the  protec- 
tion which  it  was  stipulated  that  full  performance  should 
give  to  him. 

The  argument  that  upon  the  granting  of  the  decree  of 
divorce  there  was  a  failure  of  consideration  to  support  the 
agreement  is  without  force. 

The  consideration  for  an  agreement  of  separation  fails,  and 
the  contract  is  avoided  when  separation  does  not  take  place ; 
or  where,  after  it  has  taken  place,  the  parties  are  reconciled 
and  cohabitation  resumed.  Neither  of  these  events  happened. 
The  suggestion  that  the  subsequent  violation  of  the  marriage 
vow  by  the  defendant  may  be  treated  as  vitiating  the  separa- 
tion agreement  does  not  require  extended  consideration,  for 
it  is  without  potency. 

Because  of  the  marriage  relation  the  husband  was  bound  to 
support  his  wife.  This  legal  obligation  constituted  the  basis 
for  a  settlement  of  their  affairs,  and  the  making  of  an  agree- 
ment by  which  it  should  be  definitely  determined  how  much 
he  should  be  obliged  to  contribute,  and  she  entitled  to  receive 
from  him,  for  her  support. 

After  its  making  it  was  not  in  the  power  of  either  party, 
acting  alone  and  against  the  will  of  the  other,  to  do  an  act 
which  would  destroy  or  affect  that  contract  The  act  of 
adultery  did  not  of  itself  subvert  the  marriage  contract.  It 
enabled  the  wife,  through  the  aid  of  the  courts,  to  relieve  her- 
self from  the  legal  restraints  of  the  marriage  tie.  But  she 
need  not  have  availed  herself  of  that  privilege. 

She  might  have  determined  to  condone  the  offense.  Con- 
donation is  favored  in  the  law.  Thd  wrongful  act  of  the  hus- 
band then  did  not  of  itself,  avoid  even  the  marriage  contract. 
Much  less  was  it  potent  to  affect  a  contract  founded,  not  upon 
a  promise  to  faithfully  observe  the  marriage  vows,  but  instead 
upon  a  legal  obligation  to  support  and  maintain  the  wife. 

Neither  did  the  act  of  the  wife  in  availing  herself  of  the 
husband's  wrong  to  free  herself  from  matrimonial  bonds  effect 
the  separation  agreement.  At  the  time  of  the  execution  of 
the  agreement,  husband  and  wife  had  separated.     It  was  fully 
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determined  that  they  should  not  live  together  again.  In  that 
situation  the  wife  demanded,  and  the  husband  conceded,  a 
separate  support. 

The  agreement  provided  not  merely  for  her  support  during 
their  joint  lives,  but  also  that,  in  event  of  death,  his  estate 
should  contribute  a  like  support  each  year,  so  long  as  she 
should  live.  By  its  terms  the  pa]*ties  attempted  a  severance 
and  settlement  of  their  relations  toward  each  other,  in  all 
respects  save  one,  which  should  last  for  all  time.  They  were 
powerless  to  dissolve  the  marriage  tie,  and,  of  course,  did  not 
attempt  it  But  they  did  make  a  settlement  which  was 
intended  to  separate  them  forever,  as  absolutely  as  it  was  in 
their  power  to  do.  The  language  of  Chief  Judge  Ruoer  in 
delivering  the  opinion  of  the  court  in  Carpenter  v.  Odbom 
(102  N.  Y.  559),  is  applicable  to  the  agreement  here.  "  There 
is  no  express  or  implied  condition  in  the  contract  that  the 
plaintiff  should  continue  to  remain  the  wife  of  John  Carpenter, 
but  the  obligation  to  pay  interest  was  to  continue  uncon- 
ditionally during  her  natural  life."  No  attempt  was  made  to 
shorten  the  period  of  payment,  should  divorce  or  marriage 
thereafter  result.  It  is  written  that  the  death  of  the  wife 
shall  constitute  the  event  which  shall  terminate  the  agreement. 
And  the  coui*t  will  not  attempt  to  read  it  as  if  it  aflSrmed 
otherwise. 

The  parties  to  that  agreement  were  powerless  to  provide 
that  they  should  not  be  visited  with  the  legal  consequences  of 
adultery.  Any  agreement  to  that  effect  would  have  been 
void.  Such  was  and  is  the  law,  and  they  are  presumed  to 
have  known  it,  and  to  have  made  their  contract  with  the 
knowledge  and  understanding  that  in  the  event  of  the  com- 
mission of  the  act  of  adultery,  by  either  the  husband  or  the 
wife,  the  other  party  would  be  at  liberty  either  to  permit  the 
legal  relation  of  husband  and  wife  to  continue  or  sunder 
the  marriage  tie  in  an  action  brought  for  that  purpose.  TSo 
provision  was  inserted  that  this  contract  for  maintenance 
should  be  affected  by  the  subsequent  wrongful  act  of  either 
party  and  none  can  be  implied.    A  succeeding  illegal  act  by 
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one  of  the  parties,  whether  adultery  or  assault  and  batterj, 
would  render  the  offending  party  liable  to  incur  the  legal 
penalty  thereof,  but  it  could  not  affect  a  prior  agreement 
for  maintenance  in  the  absence  of  a  stipulation  providing  for 
such  a  result. 

The  views  thus  expressed  lead  to  the  conclusion  that  the 
separation  agreement  was  not  affected  by  the  decree  granting 
an  absolute  divorce.  The  position  thus  taken  seems  to  be  sup- 
ported, either  assertatively  or  by  acquiescence,  by  text  writers 
and  decisions.  (Stewart  on  Mar.  and  Div.  §  191 ;  Grant  v. 
Biuid,  30  Law  T.  Rep.  319 ;  Charlesworth  v.  Holt,  43  L.  J. . 
[N.  S.]  pt.  2,  ex.  25 ;  Clark  v.  Fosdick,  13  Daly,  500 ; 
Wright  v.  Miller^  1  Sandf.  Ch.  103 ;  Cwrpervter  v.  Oaborn^ 
102  N.  Y.  552 ;  Jee  v.  Thurlau),  2  Barn.  &  Cress.  547 ; 
Kremslberg  v.  Kremelberg^  52  Md.  553.) 

We  have,  then,  a  valid  tripartite  agreement,  and  a  subse- 
quent judgment  of  divorce  rendered  in  an  action,  wherein  two 
of  the  parties  to  the  agreement  only  are  plaintiff  and  defend- 
ant The  plaintiff  did  not,  in  her  complaint,  ask,  as  a  part  of 
the  relief,  that  the  separation  agreement  be  set  aside.  She  did 
not  allege  that  it  had  been  obtained  fraudulently  or  by  means 
of  duress.  In  no  way  whatever  was  its  validity  attacked,  or  a 
foundation  laid  which  would  have  empowered  a  court  of  equity 
to  set  it  aside.  The  subsequent  order  of  the  General  Term, 
therefore,  in  directing  sucli  a  modification  of  the  judgment  of 
divorce  as  would  terminate  the  force  and  legal  effect  of  this 
valid  separation  agreement  cannot  be  sustained. 

The  authority  conferred  upon  the  court  by  the  Code,  to 
require  the  defendant  to  provide  suitably  for  the  support  of 
the  plaintiff  as  justice  requires,  is  not  so  broad  and  comprehen- 
sive as  to  admit  of  a  construction  conferring  upon  the  court 
power  to  ignore  all  existing  rules  as  to  parties,  pleadings  and 
proof  and  arbitrarily  set  aside  a  valid  agreement,  because  in 
the  judgment  of  the  court  one  of  the  parties  agreed  to  accept 
from  the  other  a  less  sum  of  money  than  she  ought. 

We  must  now  consider  briefly  whether  the  trial  court 
should  have  granted  an  allowance  in  addition  to  the  sum 
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which  the  parties  had  voluntarily  agreed  was  sufficient  for  the 
support  of  the  wife,  and  which  both  the  wife  and  trustee 
covenanted  to  accept  in  full  for  her  support  and  maintenance 
during  her  natural  life. 

There  are  a  number  of  cases  where,  notwithstanding  a 
voluntary  settlement  by  a  husband  upon  his  wife,  the  court 
has  made  an  additional  allowance,  upon  the  ground  that 
the  settlement  was  inadequate  for  her  support.  (Bishop  on 
Mar.  and  Div.  §  375,  and  cases  cited.) 

But  our  attention  has  not  been  called  to  a  case  in  which  the 
court  has  held  tiiat,  where  the  wife,  by  the  intervention  of  a 
trustee,  makes  a  valid  agreement  tiiat  the  settlement  is 
sufficient  for  her  support,  and  indemnifies  the  husband  against 
any  other  or  further  payment  therefor,  the  court  will  make  a 
further  allowance  while  that  agreement  is  in  force.  The 
statute  authorizes  the  court  in  the  final  judgment  dissolving 
the  marriage  to  require  the  defendant  to  provide  suitably  for 
the  support  of  the  plaintiff  as  justice  requires,  having  regard 
to  the  circumstances  of  the  respective  parties.  It  directs  this 
to  be  done  because  upon  the  dissolution  of  the  marriage  rela- 
tion  the  legal  obligation  of  the  'husband  to  support  the  wife 
ceases.  But  for  the  power  thus  conferred  upon  the  court  the 
result  of  the  husband's  misconduct  would  be  to  relieve  him 
from  the  duty  of  supporting  the  wife  whom  he  had  wronged. 
But  this  authority  to  protect  the  wife  in  her  means  of 
support  was  not  intended  to  take  away  from  her  the  right 
to  make  such  a  settlement  as  she  might  deem  best  for  her 
support  and  maintenance.  The  law  looks  favorably  upon 
and  encourages  settlements  made  outside  of  courts 
between  parties  to  a  controversy.  If,  as  in  this  case,  the 
parties  have  legal  capacity  to  contract,  the  subject  of 
settlement  is  lawful  and  the  contract  witliout  fraud  or  duress 
is  properly  and  voluntarily  executed,  the  court  will  not  inter- 
fere. To  hold  otherwise  would  be  not  only  to  establish  a  rule 
in  violation  of  well-settled  principles,  but  in,  effect,  it  would 
enable  the  court  to  disregard  entirely  settlements  of  this 
character.     For,  if  tlie  court  can  decree  that  the  husband 
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Opinion  of  the  Court,  per  Pabkeb,  J. 

must  pay  more  than  the  parties  have  agreed  upon,  it  is  difficult 
to  see  any  reason  why  it  may  not  adjudge  that  the  sum  stipu- 
lated is  in  excess  of  the  wife's  requirements  and  decree  that 
the  husband  contribute  a  smaller  amount. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment appealed  from  should  be  modified  by  striking  out  the 
provision  terminating  the  force  and  effect  of  the  separation 
agreement  dated  April  30,  1883. 

It  should  be  further  modified  by  striking  out  the  provision 
allowing  alimony,  and  as  thus  modified,  the  judgment  should 
be  affirmed. 

All  concur,  except  Follbtt,  Ch.  J.,  dissenting,  and  Bbadlbt 
and  Haioht,  JJ.,  not  sitting. 

Judgment  accordingly. 
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Causes  Decided  During  the  Period  Embraced  in  tbis 
Volume^  Which  are  Not  Reported  in  Full. 


John  Garwood,  Eespondent,  v.  The  New  Yohk  Centbal 
AND  Hudson  Kiveb  Raixjkoad  Company,  Appellant. 

(Argued  May  3, 1880;  decided  October  8, 1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  17,  1886, 
which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  the  report  of  a  referee  and  ordered  a  new  trial 

This  action  was  brought  to  recover  damages  for  the  alleged 
unlawful  taking  of  water  by  the  defendant  from  the  Tona- 
wanda  creek,  on  which  the  plaintiff  had  a  mill,  during  the 
years  1873-1879. 

The  defendant  pleaded  as  a  defense  the  right  to  take  the  water 
for  its  engines.  The  plaintiff  proved  a  prior  judgment  in  an 
action  brought  by  him  in  equity,  to  enjoin  the  defendant  from 
using  the  water  of  this  stream,  and  to  recover  the  damages  caused 
by  the  use  from  1868  to  1873.  In  that  action  it  was  held  that 
the  defendant  had  no  right  to  take  the  water  of  the  stream,  and 
it  was  enjoined  from  using  this  water  to  the  plaintiff's 
prejudice,  and  the  plaintiff's  damages  for  the  five  years  were 
assessed  at  $500. 

Plaintiff  also  proved  that,  notwithstanding  the  judgment, 
defendant  continued  to  use  the  water.  Defendant  claimed, 
and  gave  evidence  tending  to  show,  and  the  referee  found, 
that  the  amount  of  water  taken  by  it  made  no  appreciable 
difference  in  the  water  of  the  creek,  and  that  plaintiff  had 
sustained  no  damage. 

SioKELS— Vol.  LXXI.     82 


650  MEMORAKDA  OF 

The  following  is  the  msm.  of  opinion  : 

'^  The  defendant  began  taking  water  from  the  creek  abont 
November,  1869.  The  plaintiff  was  not  permitted  to  prove 
that  after  this  date  there  was  less  water  in  the  stream  daring 
the  summer  months  than  before.  This  was  a  relevant  fact. 
Its  probative  force  would  depend  upon  a  variety  of  other 
facts,  like  the  rainfall  of  the  particular  season,  to  be  developed 
upon  cross-examination,  or  by  the  examination  of  other 
witnessess.  For  this  error  of  the  referee  the  order  of  the 
General  Term  must  be  sustained  and  a  judgment  absolute 
ordered  in  favor  of  the  plaintiff,  with  costs." 

Danid  H,  McMillan  for  appellant. 

James  Break  Perkins  for  respondent. 

Per  Curiam  mem.  for  affirmance  of  order  and  for  judg- 
ment absolute  against  defendant  on  stipulation. 

All  concur,  except  Bbadlet  and  Haight,  J  J.,  not  sitting. 
Order  affirmed  and  judgment  accordingly. 


Oeobqb  a.  Streeteb  et  aL,  Appellants,  t?.  The  YiLLA.aB  or 
Johnstown,  Respondent. 

(Argued  June  19,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  January  26,  1886,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

Esek  Cowen  for  appellants. 

John  M,  Carroll  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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WiLUAM  H.  Blain,  as  Receiver,  etc.,  Appellant,  v,  Edgab 
Pool  et  al.,  Respondents. 

(Submitted  June  24,  1889;  decided  October  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  12,  1887,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Edward  P.  Wilder  for  appellant 

Thomas  F,  Wentw<yrth  and  Harwood  R.  Pool  for  Edgar 
Pool,  respondent. 

E.  J,  Myers  for  Henry  C.  Nichols  et  al.,  respondents. 

Agree  to  affirm  upon  opinion  of  Danibls,  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 


Alpha  A.  Roberts,  Appellant,  v,  Willlo4  Ellwood 
Impleaded,  etc..  Respondent. 

(Argued  June  26,  1889;  decided  October  8,  1889.) 

r 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  17,  1886, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict  and  granted  a  new  trial. 

Moses  P.  Roberts,  the  original  plaintiff  herein,  in  October, 
1876,  purchased  of  defendants  certain  premises,  giving  his 
bond,  secured  by  two  mortgages,  one  on  the  lands  purchased 
to  secure  the  purchase-price.  He  made  various  payments  on 
the  bond,  but  in  October,  1879,  being  in  default,  defendants 
commenced  a  foreclosure  of  the  mortgages.  On  November 
6,  1879,  this  action  was  discontinued  and  the  bond  and  mortr 
gages  canceled  upon  payment  by  Roberts  of  $260  and  a 
reconveyance  of  the  premises.     In  June,  1880«  Roberts  beican 
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thifi  action,  alleging,  in  the  first  count  of  his  complaint,  that 
on  December  26,  1877,  he  paid  defendant  $585.15,  which  was 
not  indorsed  on  the  bond,  and  ^^  was  not  applied  on  said  debt 
by  reason  of  such  mistake,  and  said  mortgage  was  paid  in  full, 
besides  the  amount  mentioned  in  said  receipt,  and  the  same 
was  duly  discharged  by  the  defendants,  and  said  foreclosure 
action  was  discontinued  and  settled."  In  a  second  count  it  is 
alleged  that  on  December  26,  1877,  the  defendants  received 
$585.15  to  apply  on  the  bond  and  mortgage,  which  they  failed 
to  apply,  and  are  indebted  to  plaintiff  in  that  amount  for 
money  had  and  received,  with  interest. 

The  plaintiff,  after  the  appeal  to  this  court,  assigned  his 
interest  to  Alpha  A.  Eoberts,  who  was  substitnted  in  the 
place  of  the  original  plaintiff. 

The  following  is  the  opinion : 

'^  The  case  is  barren  of  evidence  tending  to  show  that  the 
settlement  of  November  6,  1879,  was  made  on  the  basis  of 
the  amounts  wliich  either,  or  both  parties,  then  supposed  had 
been  paid  on  the  bond.  It  does  not  appear  that  the  several 
indorsements  were  compared  with  the  receipts  held  by  the 
mortgagor,  or  that  the  payment  represented  by  the  indorse- 
ments on  the  bond  and  receipts  held  by  the  mortgagor  were 
even  aggregated,  or  the  amount  impaid  on  the  bond  ascertained. 
It  does  not  appear  that  the  value  of  the  land  at  the  date  of  the 
settlement  was  agreed  on,  or  even  estimated.  The  first  cause 
of  action,  which  rests  on  the  theory  that  the  plaintiff  had  paid 
his  bond  in  full,  without  taking  into  account  the  sum  of 
$585.15  in  dispute,  is  without  any  support  in  the  evidence. 

'*  The  second  cause  of  action  for  money  had  and  received, 
is  a  kind  of  an  equitable  action,  in  which  the  recovery,  if  had, 
must  bo  according  to  what  is  just  and  good,  ex  cequo  et  hono. 
ifioUin  V.  HoXbrook,  2  N.  Y.  126,  130 ;  Kingston  BTc.  v. 
Eltinge,  66  id.  625 ;  4  Waifs  A.  &  D.  469 ;  1  Selwyn's  N.  P. 
[13th.  ed.]  06).  To  have  entitled  the  plaintiff  to  recover  under 
this  count  the  evidence  should  have  shown  that  the  defendants 
had  received  money  from  the  plaintiff  which,  in  good  conscience, 
the  defendants  ought  not  to  have  retained.  To  have  established 
this  the  plaintiff  might  have  shown  that  the  defendants 
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defrauded  bim,  but  there  is  no  allegation  or  evidence  of  fraud  i 
or  he  might  have  shown  that  there  was  a  mistake,  which 
resulted  injuriously  to  him.  But,  as  before  stated,  there  is  no 
evidence  that  the  value  of  the  land  reconveyed  was  agreed 
upon,  or  talked  about,  or  that  the  amount  which  the  plaintiff 
had  paid  upon  the  bond  was  agreed  upon,  or  talked  about. 
If  the  verdict  could  be  sustained,  the  terms  of  settlement 
would  be  altered,  and,  instead  of  plaintiff  paying  Novem- 
ber 6,  1879,  $260  and  reconveying  the  land  for  a  dis- 
charge of  his  bond  and  both  mortgages,  he  would  receive  from 
the  defendants  $325.15.  There  is  no  evidence  that  either 
party  contemplated  such  a  result,  much  less  that  the  defendants 
would  have  agreed  to  it. 

"The  plaintiff  cites  Calkins  v.  Griewold  (11  Hun,  208); 
Wheadon  v.  Olds  (20  Wend.  174).  In  these  cases  articles  were 
sold  at  a  price  agreed  on,  and  the  amount  due  was  ascertained 
by  a  computation  of  quantities,  the  aggregate  of  which  waa 
afterwards  discovered  to  have  been  considerably  less  than  the 
aggregate  mutually  supposed  to  have  been  delivered,  and 
for  which  the  plaintiff,  in  each  case  paid.  It  was  held  that 
the  amount  overpaid  might  be  recovered  in  an  action  for  money 
had  and  received.  There  is  no  doubt  about  the  correctness  of 
these  decisions.  This  question  has  long  been  well  settled. 
But  we  have  attempted  to  show,  and  as  the  General  Term 
proved,  -the  elements  in  the  cases  cited  and  on  which  the 
recoveries  were  based,  are  entirely  absent  from  the  case  at  bar. 

"The  order  should  be  aflSrmed,  and  a  judgment  absolute 
ordered  against  the  appeUant  on  his  stipulation,  with  costs." 

W.  Woodbury  for  appellant. 

A,  C.  CaLJdns  for  respondent. 

FoLLETT,  Gh.  J.,  reads  for  afBrmance  of  order  and  for 
judgment  absolute  against  plaintiff  on  stipulation. 

All  concur,  except  Bbadlet  and  Haight,  J  J.,  not  sitting. 
Order  affirmed  and  judgment  accordingly. 
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In  the  Matter  of  the  Accounting  of  Henby  C.  AoKEBiCAjr, 
as  General  (Tuardian,  etc. 

It  teems  a  step-father  is  under  no  legal  obligation  to  maintain  his  step- 
daughter. 

It  §eem$,  also,  that  a  general  guardian  of  the  step-daughter  has  a  legal 
right  to  contract  with  the  step-father  for  her  support,  and  on  settlement 
of  his  accounts,  the  guardian  is  entitled  to  be  aUowed  such  reasonable 
sum  as  has  been  in  good  faith  paid  by  him  for  that  purpose 

(Submitted  June  26,  1889;  decided  October  8,  1880.) 

Appeal  from  judgment  of  the  Oeneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  at  the  June  Term,  1886,  which  affirmed  a  decree  of  the 
surrogate  of  the  county  of  Wayne,  on  settlement  of  the 
accounts  of  Henry  C.  Ackerman,  as  general  guardian  of 
Prudence  L.  York. 

In  the  accounts  said  guardian  charged  his  ward  with  moneys 
paid  for  her  board.  The  surrogate  found  that  "  nothing,  in 
fact,  was  ever  paid  "  by  the  guardian  for  board. 

The  court  here  say  that,  as  this  finding  was  affirmed  by  the 
Greneral  Term  and  "  as  the  case  was  not  wholly  without  evi- 
dence to  sustain"  such  findings,  its  correctness  could  not  be 
questioned  here,  citing  JBewlett  v.  JSlmer  (103  N.  Y.  156). 

It  appeared  that  the  ward  lived  in  the  family  of  her  step- 
father, Charles  8.  Ackerman,  who  was  the  father  of  the 
guardian. 

The  following  is  an  extract  from  the  opinion : 
"  The  contention  of  the  appellant  that  Charlse  S.  Acker- 
man rested  under  no  legal  obligation  to  maintain  his  step- 
daughter. Prudence  L.  York  cannot  be  gainsayed.  (  WiUiams 
V.  Hutchirvjon^  3  N.  Y.  312.)  Neither  can  it  be  questioned 
but  that  the  general  guardian  had  the  legal  right  to  have  con- 
tracted with  the  step-father  for  the  support  and  maintenance 
of  his  ward,  and  that  such  reasonable  sum  as  should  have  been 
in  good  faith  paid  for  that  purpose  would  have  been  allowed 
upon  the  final  judicial  settlement  of  the  accounts  of  the 
general  guardian.     {Hill  v.   Hanford^  11   Hun,  536.)     But 
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that  rule  cannot  be  made  available  to  the  appellant  for  a 
reversal  in  this  case." 

T.  W.  Collins  for  appellant. 

J,  W,  Dunwell  for  respondent. 

Parilbk,  J.,  reads  for  aflSrmance. 

All  concnr,  except  Bbadlet  and  Haight,  JJ.,  not  sitting, 
and  Vann,  J.,  not  voting. 
Judgment  affirmed. 


Michael  Jitdson,  Respondent,  v.  The  Village  of  Glean, 

Appellant. 

Reported  below.  40  Hun,  158. 
(Argued  June  27,  1889;  decided  October  22,  1889.; 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed 
a  judgment  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence. 

Defendant  e^aployed  one  Fish  to  work  as  a  mason  on  and 
to  superintend  the  construction  of  a  chimney  attached  to  an 
engine-house.  Fish  was  authorized  to  employ  such  laborers 
as  he  chose.  Among  those  so  employed  was  plaintiff.  In 
consequence  of  the  negligent  omission  of  another  employe, 
who,  with  plaintiff,  constructed  a  scaffolding  required  for  the 
work,  to  sufficiently  nail  to  the  post  a  board  sustaining  the 
scaffold,  it  gave  way  while  plaintiff  was  working  thereon,  and 
he  fell  to  the  ground  and  was  injured.  Ileld^  that  the  negli- 
gence causing  the  injury  was  that  of  a  co-employe,  and  that  a 
refusal  to  nonsuit  was  error. 

Frederick  W.  Kruse  for  appellant. 

«/.  R.  Jewell  for  respondent. 


/£§ 
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FoTTEB,  J.,  reads  for  a  reversal  and  new  trial 
All  concur,  except  Bbadlet  and  Haight,  J  J.,  not  sitting ; 
Vann,  J.,  concurring  in  result 
Judgment  reversed. 


Maey  Foster,  Appellant,  v.  The  Crrr  op  Buffalo^ 
Respondent. 

(Submited  October  8,  1889;  decided  October  22,  1889.) 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22, 1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

Edmund  J.  Plumley  for  appellant. 

Frank  C.  Laughlin  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  J  J.,  not  sitting. 

Judgment  affirmed. 


William  Newell,  Respondent,  v.  Cornelius  J.  Btajt  et  a1.. 

Appellants. 

Reported  below,  40  Hun,  280.  • 

(Argued  October  8,  1889;  decided  October  22,  1889. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  May  1, 1886, 
which  reversed  a  judgment  in  favor  of  defendants,  entered 
upon  a  nonsuit  at  circuit,  and  granted  a  new  trial 

W.  S.  Andrews  for  appellants. 

2f.  K  Driscoll  for  respondent. 

Agree  to  affirm,  and  judgment  absolute  ordered  on  stipula- 
tion, with  costs ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 
Order  affirmed  and  judgment  accordingly. 


CAUSES  NOT  REPORTED  IN  FULL.  657 

Patrick  Hbalt,  Respondent,  v.  CosNBurs  J.  Ryan  et  al., 

Appellants. 

(Argued  October  8,  1889;  decidetl  October  22,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affij*med  an  order  denying 
a  motion  for  a  new  trial. 

W.  S.  Andrews  for  appellants. 

If,  E.  DrisGoU  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follktt,  Ch.  J.,  not  sitting,  and  Brad- 
ley, J.,  not  voting. 
Judgment  affirmed. 


Ezra  Whits,  Respondent,  v,  Minsrva  E.  Oaikes,  Appellant. 

(Argued  October  14,  1889;  decided  October  22,  1889.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  14,  1886,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

O.  J),  M.  Baker  for  appellant. 

Henry  M.  Taylor  for  respondent. 

Agree  to  affinn ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  dissenting. 

Judgment  affirmed. 
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John  J.  Barton,  Respondent,  v.  William  Gtovan,  Appellant. 
(Argued  October  15,  1889;  decided  October  22.  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  16,  1886,  which  affirmed  a  judgment 
in  favor  of  plaintifE,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  the  negligent  and  unskillful  conduct  of 
defendant,  a  physician  and  surgeon,  in  reducing  and  treating 
a  fracture  of  plaintifTs  leg. 

The  only  questions  discussed  on  the  appeal  were  as  to  the 
reception  or  rejection  of  evidence  which  were  disposed  of  upon 
construction  given  to  the  questions  and  objections,  and  so 
presented  nothing  of  general  interest. 

Galvin  Frost  for  appellant. 

Damd  A.  Haynes  for  respondent. 

Haiqht,  J.,  reads  for  affirmance. 

All  concur ;  Brown,  J.,  not  sitting.  Follktt,  Ch.  J.,  con- 
curring in  result. 


Paul  Krotbl,  as  Receiver,  etc.,  Respondent,  v.  Hknrt  F. 
WiLUAMs  et  al.,  Appellants. 

(Submitted  October  15,  1889;  decided  October  22,  1889.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  October,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term ;  and,  also,  appeal  from  so  much 
of  said  order  as  affirmed  an  order  amending  case  and  exceptions. 

Thomas  Darlington  for  appellants. 

If.  A.  Halhert  and  William  K  Millard  for  respondent. 
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Agree  to  dismiss  appeal  from  order  and  to  affirm  judgment ; 
no  opinion. 
All  concur. 
Judgment  affirmed  and  appeal  from  order  dismissed. 


Mabib   LASBBOwrrsoH,  Respondent,    v.   Wiluam    Rbimajt, 

Appellant. 

(Submitted  October  18,  1889;  decided  October  39,  1889.) 

Appbal  from  judgment  of  tlie  General  Term  of  the  Court  of 
Common  Pleas  of  the  city  of  New  York,  entered  upon  an 
order  made  February  7,  1887,  which  affirmed  a  judgment 
in  favor  of  plaintifiP,  entered  upon  the  report  of  a  referee. 

Stephen  G.  Clurke  for  appellant. 

John  W.  Fiske  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


WiLUAM  H.  Seymour  et  aL,  Appellants,  v.  Morris  Rinds- 
KOPF  et  al.,  Bespondents. 

(Argued  October  9,  1889;  decided  November  36,  1889.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  15,  1886,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

Charles  K  Hughee  for  appellants. 

Naihamd  Myers  for  respondents. 
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Agree  to  affirm  on  opinion  of  Bbowh,  J.,  in  BemheimerT. 

BindsJcopff  {anU,  428). 
All  concur. 
Judgment  affirmed. 


ViNOBNT  Babkbb,  Appellant,  v.  Neils  Paulson  et  al., 
Respondents. 

(Argued  October  10,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  20,  1886,  which  affirmed  a  judgment  in  favor  of  defend* 
ant,  entered  upon  a  verdict,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintifiP'in  falling  upon  a  staircase 
defendants  were  engaged  in  putting  in  a  building  upon  which 
plaintiff  was  at  work  as  foreman  for  a  mason.  The  complaint 
alleged  that  the  accident  occurred  through  the  alleged  negli 
gence  of  defendants  in  removing  certain  wooden  treads,  which 
had  been  put  down  temporarily,  and  were  to  be  replaced  with 
slate  between  the  first  floor  and  the  basement,  but  did  not 
specify  at  what  particular  part  of  the  stairs  the  accident 
occurred.  It  appeared  that  the  stairs  were  inclosed  in  a  tower, 
and  between  the  stories  were  broken  into  two  flights,  there 
being  between  the  basement  and  the  first  floor  nine  steps  on 
the  south  side  of  the  tower,  then  a  platform  and  then  seven 
steps  on  the  east  side  of  the  tower.  The  evidence  on  the  part 
of  plaintiflf  and  defendants  differed  as  to  the  place  on  the 
stairs  where  the  accident  occurred,  that,  is  as  whether  upon 
the  upper  or  lower  flight.  The  court  charged  the  jury,  in 
substance,  that  if  they  believed  the  defendants'  witnesses  aa 
to  the  place  where  the  accident  happened,  they  must  render  a 
verdict  for  defendants,  and  refused  to  charge,  at  plaintiff's 
request,  that  if  the  jury  found  he  was  honestly  mistaken  as  to 
the  place  where  he  fell,  if  he  fell  on  the  stairs,  and  the  fall 
was  caused  by  defendants'  negligence,  plaintiff  was  entitled  to 
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recover.  Hdd^  error ;  that  under  the  complaint  and  the  evi- 
dence plaintiff  was  entitled  to  go  to  the  jury  and  to  claim  a 
verdict,  whether  the  accident  occurred  upon  the  uppei^  or  lower 
-flight,  or  in  the  manner  detailed  by  defendants'  witnesses  or 
by  his  own. 

laaao  ilT.  MiXU  for  appellant 

John  H.  Bird  for  respondent. 

PoTTBB,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 


Theodore  Bebpell  et  al.,  Respondents  and  AppeUants,  t^« 
Harrt  Allen  et  al.,  Appellants  and  Respondents. 

Reported  below,  22  J.  <fe  S.  38. 
(Argued  October  14.  1889;  decided  November  26,  1889.) 

Cboss-appbals  from  judgment  of  the  General  Term  of  the 
Superior  Court  in  the  city  of  New  York,  entered  upon  an 
order  made  Kovember  8,  1886,  which  modified  and  affirmed 
as  modified,  a  final  judgment,  entered  upon  the  report  of  a 
referee,  and  an  interlocutory  judgment,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  set  aside  an  agreement  stating 
and  settling  certain  accounts  between  the  parties  on  the 
ground  of  fraud,  and  for  a  restatement  of  said  accounts. 

The  trial  court  found  the  fraud  as  alleged,  set  aside  the 
agreement  and  directed  a  restatement  of  the  account  upon 
certain  principles  stated.  The  questions  presented  on  appeal 
arose  upon  the  accounts  as  restated,  and,  aside  from  a  con- 
struction of  the  contract  forming  the  basis  for  the  settlement, 
depended  for  their  solution  upon  the  facts. 

The  court  here  held  that,  considering  the  findings  of  fact 
which  were  confirmed  by  the  General  Term,  and  which  had 
sufficient  evidence  to  support  them,  and  such  additional  facta 
as  were  supported  by  the  evidence,  and  which  it  was  to  be 
presumed  in  support  of  the  judgment,  were  found  and  con- 
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8idered,  although  not  incladed  in  the  formal  findings,  the 
judgment  of  the  General  Term  was  proper  and  should  be 
affirmed. 

James  Z.  Bishop  for  defendants. 

Edward  M.  Shepwrd  for  plaintiffs. 

Vann,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  Cmr  of  Cohobs,  Appellant,  %).  Jambs  Morrison, 
Bespondent. 

Reported  below,  42  Hun,  216. 

(Argued  October  16,  1889;  decided  November  26,  1880.) 

Appeal  from  judgment  of  the  Oeneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  16,  1886,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  dismissing  the  complaint 
on  trial. 

Matthew  Hale  for  appellant. 

Edgar  L.  Fursman  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Haioht,  J.,  not  voting. 

Judgment  affirmed. 


Aaron  D.  Farmer  et  al.,  Appellants,  v,  Wiluam  P.  Shannon,. 

Respondent. 

Reported  below,  22  J.  &  S.  846. 
(Argued  October  21,  1888;  decided  November  26,  1888.) 
Appeal  from  order  of  the  Gteneral  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  February  14,  1887, 
which  reversed  a  judgment  in  favor  of  plaintiflEs,  entered  upon 
the  report  of  a  referee  and  ordered  a  new  trial. 
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Charles  M.  Earle  for  appellants. 

E.  F.  Bvllard  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

Ellkn  O'Donnell,  Respondent,  v.  Robbrt  MclNTTRKy 
Appellant. 
Reported  below,  37  Hun,  015. 
(Argued  October  32,  1889;  decided  November  26,  1880.) 
Appeal  from  judgment  of  the  Gteneral  Terra  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  26,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

J.  A.  Stvll  for  appellant. 

Fanning  cfe  WWicmis  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley,  J.,  not  sitting. 

Judgment  affirmed. 


Ella  M.  Ten  Broeck,  Respondent,  v.  The  TRAYELSBfi' 
Insubakob  Company,  Appellant. 

(Argued  October  28,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

John  W.  Lyon  for  appellant. 

W.  F.  (^Neia  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Brown,  J.,  not  sitting. 
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The  Elbotrioal  Supply  Company,  Respondent,  v.  The  Jersey 
City  Electric  Light  Company,  Appellant. 

(Submitted  October  2i,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  8,  1886,  which  affirmed  a  judgment  in  fayor  of 
plaintiff,  entered  upon  a  report  of  a  referee. 

e/.  JT.  Hayward  for  appellant. 

Eitgene  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Amasa  Spring  et  al.  Appellants,  v.  John  I.  Brooks  et  aL, 
Respondents. 

Reported  below,  42  Hun,  528. 

(Argued  October  24,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1886,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

George  W.  Vcm  Slyck  for  appellants. 

F.  A.  Paddock  for  respondents. 

Agree  to  affirm  on  opinion  of  Follett,  Ch.  J.,  in  Hayn6$ 
V.  Brooks  (ante,  p.  487.) 
All  concur. 
Judgment  affirmed. 
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The  Lake  Shore  and  Michigan  Sodthebn  Railway  Com- 
pany, Respondent,  v.  The  Boaed  of  Sttpbbyisobs  of  the 
County  of  Erie,  Appellant. 

(Argued  October  35,  1889;  decided  November  26,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  17,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

James  JH.  Humphrey  for  appellant 

Jame<  F,  Gluck  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Henry  Maurer,  Respondent,  v.  Charles  H.  Buss  et  al.. 

Appellants. 

(Argued  October  28,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  7, 1887,  which  modified 
and  affirmed,  as  modified,  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

George  L.  Hwea  for  appellants. 

John  E.  Eustis  for  respondent. 

Agree  to  affirai ;  no  opinion. 
All  concur. 
Judgment  affiraied. 

SiCKELS — ^VoL.  LXXI.     84 
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Anson  A.  Gibbs,  Appellant,  v.  Charles  Cotksvdall, 
Respondent. 

Reoprted  below,  89  Hun  140. 
(Argued  October  80,  1889;  decided  November  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme^ 
Coart  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  in  January,  1886,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict  and 
jffirmed  an  order  denying  a  motion  for  a  new  trial. 

James  Wood  for  appellant 

Frederick  W.  Noyes  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haioht,  JJ.,  not  sitting. 

Judgment  affirmed. 


Isaac  Strauss,  Respondent,  t;.  William  Heysnoa,  Appellant 

(Argued  October  81,  1889;  decided  November  26, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  October  Term,  1886,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

Somhud  Greenbmmh  for  appellant. 

Donahae^  Newcornbe  db  Ca/rdozo  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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ACCOUNT  STATED. 

In  the  absence  of  duress,  fraud  or  mis- 
take, an  account  stated  by  partners 
between  themselves  will  not  be 
opened  and  investipited  in  an 
action  for  an  accounting.  Wahi  v. 
Barnum,  87 


ADVERSE  POSSESSION. 

1.  An  action  of  ejectment  founded 
only  upon  adverse  possession  may 
be  maintained  even  against  the  true 
owner.    Barnes  v.  Light,  84 

2.  In  such  case,  however,  where 
the  alleged  adverse  possession  is 
"  under  a  claim  of  right,  exclusive 
of  any  other  right,  but  not  founded 
upon  a  written  instrument  or  a 
judgment  or  decree/'  it  is  necessary 
for  plaintiff  to  show  an  actual  con- 
tinued occupation,  and  only  the 
premises  so  occupied  can  be  deemed 
to  have  been  held  iidversely  (Code 
Civ.  Pro.  §  371);  to  estoblisli  such 
occupation  it  must  appear  that  the 
land  was  protected  by  a  substan- 
tial inclosure,  or  has  been  actually 
cultivated  or  improved  (§  372).  Id. 


8.  A  claim  of  title  may  be  made  b; 
acts  as  well  as  assertions. 


)l 


4.  In  an  action  of  ejectment  it  ap- 
peared that  the  locm  in  quo,  a  smtill 
triangular  strip  of  land,  was  not 
included  in  plaintiff's  record  title  of 
his  farm.  The  evidence,  however, 
justified  a  finding  that  plaintiff  and 
his  predecessors  in  title  had  been  in 
the  actual  occupation  and  enjoy- 
ment thereof  as  part  of  the  farm  for 
more  than  twenty  ^ears,  it  being 
a  portion  of  a  cultivated  field  in- 
closed within  a  substantial  fence; 
and,  while  there  was  no  evidence 


of  any  claini  of  title  by  word  of 
mouth,  it  appeared  that  each 
grantee  of  the  larm  in  taking  pos- 
session entered  upon,  actually 
occupied  and  impvovod  the  land 
in  controversy  or  a  pari  of  it 
Held,  that  a  refusal  of  the  court  to 
submit  to  the  jurjr  the  question  as 
to  whether  plaintiff  had  not  had 
such  adverse  possession  as  to  give 
him  title  was  error.  Id, 


ALIENATION. 
See    SuBPBNBiON    OP    Power    of- 

AlalBNATION. 


ALIMONY. 

In  an  action  for  divorce  brought  by 
the  wife,  it  appeared  that  the  parties- 
separated  upon  discovery  by  plaint- 
iff that  her  husband  was  having 
adulterous  intercourse  with  one  oi 
the  persons  named  in  the  complaint; 
that  soon  thereafter  a  separation 
agreement  wjis  executed  by  the 
parties  and  a  trustee,  by  the  terms 
of  which  defendant  agreed  to  con- 
vey to  plaintiff  certain  property,  to 
pay  to  her  a  specified  sum  down, 
and  to  pay  to  her  $100  each  month 
during  her  life;  all  of  which  plaint- 
iff agreed  to  accept  and  take  in  full 
paj^ment  and  satisfaction  for  her 
maintenance  and  support  during 
life.  The  trustee  covenanted  that 
plaintiff  should  fully  support  and 
maintain  herst^lf  and  jMirform  the 
contract  on  her  part  and  that  he 
would  save  defendant  harmless 
from  all  further  expenditures.  The 
agreement  gave  plaintiff  the  right 
to  continue  it  after  defendant's 
death  upon  her  releasing  all  right 
of  dower  and  claims  of  every  kind 
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against  his  estate.  The  judgment 
below,  as  modilled  at  General  Term, 
terminated  the  said  agreement  and 
gave  to  plaintiff  $8,000  annual  ali- 
mony. //<jW,  error;  that  the  agree- 
ment was,  at  its  execution,  valid 
and  binding;  that  it  was  not  invali- 
dated by  a  subsequent  violation  of 
the  marriage  vow  on  the  part  of 
defendant,  nor  did  the  considera- 
tion supporting  it  fall  upon  the 
granting  of  a  decree  of  divorce; 
that  after  the  making  of  the  con- 
tract it  was  not  in  the  power  of 
either  party,  acting  alone  and 
against  the  will  of  the  other,  to 
destroy  or  affect  it;  and  that,  in  the 
absence  of  any  averments  in  the 
complaint  or  proof  of  facts  which 
would  authorize  a  court  of  equity 
to  set  aside  said  agreement  the 
court  had  no  power  so  to  do,  or, 
at  least,  in  the  absence  of  proof 
that  the  sum  agreed  upon  was  in- 
sufficient for  plaintiff's  support, 
to  make  an  additional  allowance. 
Qaiusha  v.  Galusfui.  635 


APPEAL 

1.  An  order  of  General  Term  deny- 
ing a  motion  for  a  new  trial,  maae 
as  authorized  br  the  Code  of  Civil 
Procedure  (§  1001),  in  a  case  where 
an  interlocutory  judgment  has 
been  entered  on  decision  of  the 
court  or  report  of  a  referee,  ren- 
dered upon  trisd  of  an  issue  of 
fact,  is  reviewable  hero.  WaM  v. 
Barnum.  87 

2.  On  such  a  motion,  however,  the 
G^eneral  Term  may  not  review 
questions  of  fact,  but  simply  those 
of  law;  and  only  questions  of  law 
presented  by  the  exceptions  may 
be  considered  in  this  court.        Id. 

Z.  Where  findings  of  fact  of  a  court 
or  referee  are  so  inconsistent  that 
they  cannot  be  reconciled,  those 
which  are  more  favorable  to  tlie 
appellant  will  control  on  appeal.  Id. 

4.  No  presumption  of  harm,  there- 
fore, arises  from  the  fact  that 
counsel  read  a  portion  of  his  oppo- 
nent's pleadings  to  the  jury,  and 
commented  thereon;  and  while 
there  may  be  cases  where  such  a 
course  would  be  injurious,  and  if 


allowed,  under  proper  objections 
and  exceptions,  would  be  good 
ground  for  an  appeal,  in  order  to 
be  available,  a  complete  history  of 
the  transaction  should  appear  in 
the  record  so  that  the  appellate 
court  may  determine  as  to  whether 
it  was  prejudicial.  TisdaU  v. 
Prest.,  etc,  b.  d  K  C.  Co.       416 

5.  Where  an  appeal  presents  debata- 
ble q^uestions  not  settled  at  the 
time  it  was  brought,  damages,  by 
way  of  costs  for  the  delay  caused 
by  the  appeal  authorizea  by  the 
Code  of  Civil  Procedure  (§  3251), 
will  not  be  allowed.  Id. 

6.  An  exception  is  essential  to  raise 
a  question  of  law,  and  while  for 
that  purpose  an  exception  to  a 
finding  of  fact  may  be  effectual, 
where  there  is  no  evidence  to  sup- 
port the  finding,  if  there  is  no  ex- 
ception, it  is  not  the  subject  of 
review  here.  JVawr  t.  First  Ifat. 
Bk.  492 

7.  While  all  reasonable  Intendments 
should  be  indulged  in  to  support 
a  judgment,  the  court  will  not 
assume  the  existence  of  a  fact 
which  is  contrary  to  the  ordinary 
course  of  nature,  solely  because 
the  party  raising  the  question  did 
not  give  evidence  in  regard  thereto 
upon  the  trial.  Hunter  v.  JV"  T., 
0.  A  W.  R.  R  Co.  616 

Wfiere  a  case  skates  no  excep- 
tion to  d  finding  of  fact  and  it  does 
not  appear  it  contains  aU  tJie  evidence, 
this  court  must  presume  thut  tke  find- 
ing was  sustairied  by  the  evidence. 

See  Patterson  v.  Bobinson.         198 

In  absence  qf  an  exception  an 

objection  to  incompetent  evidence  is  not 
available  on  appeal. 

See  Palmer  v.  G.  W.  Ins.  Co.    5W 

Question  not  raised  on  trial 

and  presented  by  appropriate  excep- 
tion,  may  not  be  raised  on  appeal. 

See  Adams  v.  I  K  Bk.  606 

In  addition  to  findings  of  fad 

sustained  by  evidence,  this  court  mU 
assume  findings  of  additional  facts 
disclosed  by  the  emdenee  to  sustain  the 
judgment. 

See  Berdett  v.  Allen.    (Mem.)    661 
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ARBITRATION. 

Defendants,  composing  the  firm  of 
F.   C.  &  Co.,  having  contracted 
with  the  N.  P.  R.  R.  Go.  to  build 
about  two  hundred  miles  of  its 
road,  entered  into  a  contract  with 
plaintiffs  for  the  construction  by 
the  latter  of  the  bridges  and  timber- 
work  required.     Plaintiff s  agreed 
to  perform  their  contract  to  the 
satisfaction  and  acceptance  of  the 
chief  engineer  or  assistant  engi- 
neers of  the  nulrcKid  company,  and  ! 
"to  prevent  all  disputes  and  mis 
understandings/'  said  engineer  was  ' 
made   *'an    umpire  to  decide   all 
matters  arising  or  gi'owing  out  of  " 
the  contract,  and  it   wius  agreed  , 
"that  the  decision  of  said  chief  i 
engineer  on  any  point  or  matter  |  1 
touching  this  agreement  shall  be  ' 
final  and  conclusive  between  the  , 
parties; "  -  also,    that    each    party  | 
thereby  waived  all  right  of  action 
or  other  remedy  in  law,  or  other-  i 
wise,  under  or  arising  out  of  the  ' 
contract.    It  was  also  stipulated  | 
that    when  the  work   should  be,  ! 
in  the  opinion  of   said  eunneer,  j 
complete] V  finished,  upon  his  cer-  < 
tificate  or  that  fact  and   his  esti- 
mate of  the  quantity  of  the  various  ;  2 
kinds  of  work  done,  which  estimate  j 
it  was  stated  should  be  "  final  and  | 
conclusive,"  defendants  would  pay 
the  sums  due  on  final  settlement,  > 
"agreeably    to     said    estimate."  j 
Upon  completion  of  the  work  said 
chief  engineer  gave  his  certificate  | 
and  flmd  estimate  as  stipulated.  | 
In  an  action  to  recover  for  work  \ 
alleged  to  have  been  done  in  excess  ; 
of  the  engineer's  estimate,  the  trial  j 
court  found  that  the  chief  engi- 
neer inserted  the  quantities  in  his  j 
final  estimate  without  personally  ! 
measuring,  and  that  he  oeclined  to  I 
permit  plaintiffs  to  contradict  by  ; 
any  witness  the  statements  made  ' 
toliim  by  subordinate  engineers, 
and   thereupon   made  such  final  \ 
estimate.     It    appeared   that  the 
estimates  were  luudo  from  actual 
surveys  and  measurements  by  sub- 
ordinate engineers  in  the  presence  | 
of  plaintiffs'  foreman.     Judgment ' 
was  rendered  for  the  amount  the 
court  found  unpaid  for  work  done 
in  excess  of  that  allowed.     IIcM, 
error;  tliat  the  contract  did  not 
contemplate  that  the  chief  engineer 


should  personally  measure  or  sup- 
erintend the  measurements,  but 
that  he  was  to  rely  on  the  reports 
of  his  subordinates;  that  it  was  not 
his  duty  to  hear  evidence,  but  the 
contract  clothed  him  with  the 
power  of  summary  computation; 
that  he  had  the  general  powers  and 
duties  of  an  arbitrator;  and  that,  in 
the  absence  of  any  claim  of  fraud, 
corruption  or  bad  faith,  or  of  a 
palpable  mistake  appearing  on  the 
face  of  his  estimate  it  was  final 
and  the  court  had  no  power  to 
supervise  it.    Sweet  v.  Morrieon. 

19 


ASSAULT  AND  BATTERY. 

Where  a  complaint  in  an  action 
for  assault  ana  battery  sets  forth 
facts  from  which  malice  may  be 
inferred,  although  there  is  no  ex- 
press averment  that  the  assault 
was  made  with  malice,  evidence 
of  the  circumstances  immediately 
connected  with  the  transaction 
tending  to  show  that  defendant 
acted  maliciously  is  competent  and 
may  be  given.  Afeny,  WooUey,  294 

Defendant  proved  u^jon  the  trial 
of  such  an  action  that  plaintiff  was 
asked  to  submit  to  a  medical  ex- 
amination and  refused.  Defend- 
ant's counsel  requested  the  court 
to  charge  that  there  is  no  method 
bv  which  defendant  could  compel 
I)Iaintiff  to  submit  to  such  examina- 
tion. The  judge  replied,  in  i^ub- 
stance,  that  he  believed  orders  for 
an  examination  had  been  made  in 
such  cases,  and  he  did  not  think  it 
necessary  to  charge  directly  upon 
it.  Held  (PoTTKA,  J.,  dissenting), 
that  an  exception  to  the  refusal  to 
charge  as  requested  was  unavail- 
able; that  the  request  was  to  charge 
an  abstract  proposition  not  involvSi 
in  or  necessary  for  the  determina- 
tion of  the  case.  Id. 

3.  Said  counsel  asked  the  court  to 
charsre  that  the  jury  had  a  right 
to  inlfer  from  the  refusal  to  submit 
to  the  examination  that  it  would 
not  disclose  anv  fact  favorable  to 
the  plaintiff.  The  court  replied 
that  the  jury  might  give  it  such 
weight  as  they  thought  it  ought 
to  have.    Held,   that   the   charge 
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was  as  favorable  to  defendant  as  he 
was  entitled  to,  and  he  could  not 
complain.  Id. 

4.  Plaintiff  took  passage  on  one  of 
defendant's  cars,  paying  the  usual 
fare.  A  rule  of  the  company  im- 
posed an  extra  charge  for  each 
package  *'  too  large  to  be  carried 
on  the  lap  of  the  passenger  with- 
out incommoding  others.  Plaint- 
iff carried  two  packages  of  picture 
frames  about  two  feet  in  length 
and  twenty  inches  wide,  and, 
because  of  alleged  refusal  to  pay 
an  additional  charge  therefor  or 
to  leave  the  car,  was  forcibly 
ejected  therefrom.  In  an  action 
for  assault  and  battery,  hM^  that 
the  question  as  to  whether  the 
packages  came  within  the  rule 
was  one  of  fact  for  the  jury;  that 
the  determination  of  the  conductor 
in  reference  thereto  was  not  con- 
clusive. MorrU  v.  At.  Ave.  R.  R 
Co.  652 


ASSESSMENT  AND  TAXATION. 

1.  Upon  a  sale  of  land  in  the  city  of 
Brooklvn  for  taxes,  the  land  was 
bid  in  bv  the  city,  there  being  no 
other  bidders,  and  a  certificate  exe- 
cuted to  it,  which  provided  that 
the  purchaser  was  entitled  to  a  lease 
for  one  hundred  years;  after  the 
expiration  of  two  years,  unless  the 
premises  were  redeeQied  within 
that  time,  or  any  irregularity  should 
be  discovered  in  the  proceedings 
prior  to  said  sale,  in  which  case  the 
purchaser  was  entitled  to  be  repaid 
the  purchase-money  and  all  sums 
paid  for  taxes,  water  rates  or  assess- 
ments on  said  premises  upon  a  sur- 
render of  the  certificate.  The 
premises  were  not  redeemed,  and 
the  certificate  was  assigned  to 
plaintiff,  the  assignment  stating 
that  it  was  of  "  the  right,  title  and 
interest  of  the  city  in  the  certifi- 
cate."    Plaintiff    afterwards  sur- 

*  rendered  the  certificate  and  re- 
ceived a  lease  which  recited  that 
**all  the  proceedings  prior  and 
subsequent  to  the  sale  ♦  ♦  ♦ 
required  by  law  to  authorize  this 
Conveyance  were  duly  had. "  Sub- 
sequently the  tax,  under  which  the 
sale  was  made,  was  held  invalid  on 


the  ground  that  the  at'S.'ssors  Lad 
not  verified  the  assessment-roll  as 
required  by  the  statute.  In  an  ac- 
tion to  recover  back  the  money 
paid  for  the  assignment  on  the 
ground  that  it  was  paid  under  a 
mistake  of  fact.  A^,  that  plaintiff's 
acts  being  entirely'  voluntary,  the 
money  paid  by  him  could  not  be 
recovered  back ;  that  plaintiff's 
transaction  with  defendant  was 
not  a  sale  and  purchase  of  an  inter- 
est in  the  land,  but  of  defendant's 
right,  title  and  interest  in  the  cer- 
tificate; that  it  was  to  be  presumed 
the  assignment  was  made  under  the 
provisions  of  the  city  charter  (Laws 
of  1873,  g  19,  tit.  8,  chap.  8G3), 
making  it  the  duty  of  the  registrar 
of  arrears  to  assign  to  any  person 
wlio  will  pav  the  amount  required 
to  redeem  the  land;  that  the  giv- 
ing of  the  lease  imposed  no  addi- 
tional liability  on  defendant,  its 
recitals  not  bein^  covenants  (g  10), 
and  it  bein^  valia  and  effective  only 
so  far  as  it  is  warranted  by  the 
statute;  also.  that,  as  the  defect  in- 
validating the  sale  appeared  on  the 
face  of  the  record,  plaintiff  must 
be  presumed  to  have  had  notice  of 
it.  Coffin  y.  diy  of  Broold}/n.    159 

2.  A  purchaser  of  a  defective  title  at 
a  tax  sale  cannot  recover  the  money 
paid  from  the  city  or  county.    Id. 

8.  Plaintiff's  charter  (g  16,  chap.  110* 
Laws  of  1882)  confers  upon  its  col- 
lector the  powers  of  town  collectorst 
and  requires  him  to  collect  all  taxes 
specified  in  the  roll  delivered  to 
him,  to  pay  over  all  moneys  col- 
lected, and  at  the  expiration  of  his 
warrant  to  return  the  same  **  with 
an  itemized  account  of  unpaid 
taxes."  Provision  is  made  for  the 
collection  of  unpaid  taxes  so  re- 
turned bv  suit  and  by  sale  of  real 
estate.  In  an  action  upon  a  col- 
lector's bond  it  appeared  that  the 
amount  paid  over  by  him  was 
$4,879.84.  short  of  that  called  for 
by  his  warrant;  this  he  did  not  re- 
turn and  did  not  render  any  ac- 
count. Ildd,  that  judgment  was 
properly  rendered  against  him  for 
such  deficit;  that  as,  without  the 
return  of  the  warrant,  the  village 
Was  deprived  of  the  power  to  re- 
sort to  the  remedies  given  to  it  for 
the  collection  of  unpaid  taxes,  in 
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the  absence  of  evidence  to  the  con- 
trary, the  damage  sustained  was 
the  amount  unpaid.  Vil.  of  Olean 
T.  King,  355 

4.  By  the  charter  (§  16)  plaintiff's 
board  of  trustees  is  given  power  to 
renew  the  warrant  from  time  to 
time  in  its  discretion.  Edd,  that 
such  a  renewal  without  consent  of 
the  sureties  did  not  discharge  them ; 
that  they  must  be  deemed  to  have 
executed  the  bond  with  knowledge 
of  this  provision.  Id. 

^,  It  Mems  that  bonds  of  this  charac- 
ter must  be  construed  in  such  a 
way  as  to  secure  the  fidelity  of  the 
officer  under  the  law,  and  regula- 
tions as  to  the  time  within  which 
the  taxes  should  be  collected  and 
th»  warrant  returned  are  mere  di- 
rections to  the  collector,  not  essen- 
tial parts  of  the  contract  with  the 
surety.  Id, 

6.  Also,  held,  that,  assuming  the 
mvalidity  of  the  tax  levy,  this 
afforded  no  Justification  to  the 
collector  in  refusing  to  return  the 
warrant.  Id, 

7.  While  a  tax  collector  may  decline 
to  collect  a  tax  illegally  levied, 
•having  collected  it,  he  may  not 
question  the  right  of  the  proper 
authority  to  receive  it  and  may  be 
compelled  to  pay  it  over;  so,  also, 
at  the  expiration  of  his  warrant  he 
is  bound  to  return  it  as  required 
by  law.  Id. 


ASSIGNMENT, 

1.  The  assignee  of  a  mortgage  takes 
it  subject  to  all  the  defenses,  legal 
and  equitable,  which  the  mort- 
gagor has  agaiust  the  enforcement 
of  It  hj  the  assignor  at  the  time  of 
the  assignment.  HiU  v.  Hoole,  399 

2.  Want  of  consideration  is,  there- 
fore, a  good  defense  in  an  action 
brought  by  an  assignee  to  foreclose 
a  mortgage;  and  this  is  so,  at  least 
where  the  assignee  fails  to  estab- 
lish that  he  purchased  in  good 
faith  and  for  value,  although  the 
mortgage  was  given  in  fraud  of 
the  creditors  of  the  mortgagor.  Id. 


ASSIGNMENT  (EQUITABLE). 

Where  one,  who  pa^s  a  mortgage 
upon  land  in  which  he  has  an 
interest,  stands  in  such  a  relation 
thereto  that  his  interest,  whether 
le^al  or  equitable,  cannot  other- 
wise be  adequately  protected,  the 
transaction  wiU  be  treated  in  eq^uity 
as  an  assignment,  and  he  is  entitled 
to  enforce  it  for  his  own  reimburse- 
ment and  the  protection  of  his 
interest.    Arnold  y.  Green,       666 


ASSIGNMENT   (FOR  BENEFIT 
OF  CREDITORS). 

1.  A  preferential  assignment  by  an 
insolvent  of  all  his  estate,  in  trust, 
for  the  payment  of  only  a  part  of 
his  creaitors,  which  provides  that 
after  pairing  the  creaitors  named 
the  remaincfer  of  the  assigned  estate 
shall  be  restored  to  the  assignor, 
hinders  and  delays  the  unpreferred 
creditors,  and  is  void  as  against 
them ;  and  this,  although  no  fraud 
was  intended  by  the  assignor  and 
assignee.     Suthirland  v.  Bradner, 

410 

2.  An  assignment,  void  on  its  face, 
cannot  be  reformed  or  validated 
bv  a  supplementary  assignment  so 
as  to  cut  off  a  lien  of  a  judgment 
recovered  after  its  execution  and 
before  its  reformation  or  attempted 
correction.  Id. 

3.'  In  an  action  by  a  firm  creditor  to 
set  aside  an  assignment  made  by 
the  firm  for  the  benefit  of  creditors 
on  the  ground  of  fraudulent  pre- 
ferences, it  appeared  that  a  note, 
indorsed  in  the  name  of  the  firm, 
which  was  one  of  the  preferred 
debts,  was  so  indorsed  by  B.,  a 
member  of  the  firm,  and  used  to 
take  up  a  note  indorsed  by  him- 
self, for  the  accommodation  of  the 
maker,  which  the  holder  had  re- 
fused to  renew  unlci^  the  renewal 
note  was  indorsed  by  the  firm. 
Held,  that  the  burden  of  proof 
was  upon  plaintiff  to  show  that 
the  indorsement  was  without  the 
consent  of  the  firm;  that  in  the 
absence  of  any  such  proof  the  ac- 
knowledgment of  the  debt  in  the 
assignment  and  the  presumption 
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of  the  validity  of  tliat  instrument 
required  the  court  to  assume  con- 
sent; also,  that  the  surrender  of 
the  old  note  and  the  extension  of 
time  of  payment  furnished  a  good 
consideration;  and  so  that,  in  the 
absence  of  proof  of  fraud  as  mat- 
ter of  fact,  the  indorsement  was 
valid  and  binding.  Bemheimer  v. 
Rindtkapf.  428 

4.  The  difference  in  the  rule  appli- 
cable to  such  an  action  and  to  one 
brought  against  the  firm  upon  the 
indorsement,  pointed  out.  Id, 

6.  It  appeared  that  at  the  time  of  the 
indorsement  the  firm  was  insolvent, 
but  did  not  contemplate  an  assign- 
ment, hoping  to  pay  their  debts 
in  full.  The  fact  of  insolvency 
was  not  known  to  the  holder  of 
the  note.  Held,  that  this  fact  did 
not,  as  matter  of  law,  make  the 
indorsement  fraudulent  as  against 
the  firm  creditors.  Id. 

6.  In  the  description  of  the  note  in 
the  assignment  it  was  stated  that 
it  was  *'  indorsed  bvsaid  assignors 
and  discounted  and  held  b7  N., 
the  preferred  creditor.  HM,  that 
there  was  no  fraudulent  misstate- 
ment of  the  nature  of  the  obligation. 

7.  The  firm  of  B.  &  Co.,  of  which 
defendant  B.  was  a  partner,  had 
existed  several  years  prior  to  Sep- 
tember 9, 1883;  on  that  day  E.,  the 
other  member,  died.  B.  continued 
using  the  assets  of  the  firm  in 
transacting  a  like  business  under 
the  firm  name.  He  acquired  new 
assets  and  incurred  new  liabilities, 
which  were  treated  by  him  as 
belo  nging  to  the  late  firm  and  to 
him  as  surviving  partner.  In  Feb- 
ruary,  1884,  B.  became  indebted 
to  the  plaintiffs  for  goods  pur- 
chased m  the  name  of  B.  &  Co., 
plaintiffs  knew  at  the  time  that  £. 
was  dead.  Plaintiffs  recovered 
a  Judgment  against  B.  for  the 
purchase  price,  and  an  execution 
thereon  was  returned  unsatisfied 
May  29,  1884.  Before  this  B., 
individually,  and  as  the  surviving 
partner  of  B.  &  Co.,  executed  a 
preferential  general  assignment 
which  covered  the  property  owned 
by  the  firm  when  E.  died,  that 


acquired  thereafter  by  the  dealing 
of  B.  in  the  name  of  the  firm, 
and  that  owned  by  him  and  not 
acquired  or  used  in  connection  witii 
the  firm  business.  The  preferred 
debts  were  mostly  contracted  by 
the  firm  before  the  death  of  £. 
and  the  balance  by  B.  in  the  firm 
name  thereafter,  but  were,  except 
one,  renewals  of  obligations  made 
by  the  firm  before  E.s  death.  The 
assignee  was  directed,  after  paying 
the  preferred  creditors  in  fufi,  to 
pay  ''  all  the  other  debts,  demands 
and  liabilities  whatsoever  now  ex- 
isting, whether  due  or  to  become 
due,  against  the  said  fizm"  or 
against  B.  as  the  survivor  thereof. 
In  an  action  to  set  aside  the  assign- 
ment as  fraudulent  against  credit- 
ors, held,  that,  assunung  the  rule, 
that  an  assiffnment  which  devotes 
property  belonging  to  a  firm  to  the 
payment  of  the  individual  debts 
of  a  member  of  the  firm  is  void 
as  against  firm  creditors,  applies 
to  an  assignment  made  by  a  sur- 
viving partner,  plaintiffs  were  not 
in  a  position  to  avail  themselves 
of  this  objection,  as  th^  were 
individual  creditors  of  B.,  and 
only  firm  creditors  who  were  in- 
jured could  complain;  also,  that 
plaintiffs  could  not  prosecute  the 
action  for  the  sole  benefit  of  firm 
creditors  who  do  not  complain. 
Bdynet  v.  Brooks,  487 

8.  A  sole  surviving  partner  can, 
without  the  assent  of  the  repre- 
sentative of  the  deceased  partner, 
make  a  valid  general  preferential 
assignment  of  the  property  of  the 
firm  for  the  benefit  of  its  creditors. 

Id. 


ATTACHMENT. 

1.  In  an  action  brought  under  the 
Code  of  Civil  Procedure  {%  677), 
in  aid  of  an  attachment,  the  com- 

Elaint  alleged,  in  substance,  that 
K  &  Co.,  the  defendants  in  the 
attachment  suit,  owned  a  claim  or 
demand  against  N.,  the  plaintiff 
therein,  which  they  forwarded  to 
the  defendant  in  this  action  for 
collection;  that  it  received  the 
amount  thereof  and  immediately 
thereafter  the  attachment  was 
served  upon  it  by  delivering  to 
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one  of  its  officers  a  certified  copy 
thereof,  with  notice  that  by  virtue 
thereof  the  sheriff  attached  said 
claim  and  all  property  of  D.  & 
Co.  in  defendant's  possession,  ffeld^ 
that  a  motion  to  dismiss  the  com- 
plaint on  the  ground  that  it  failed 
to  state  a  cause  of  action  was  prop- 
erly denied;  that  as  the  claim  re- 
sulting from  the  collection  by  the 
defendant  was  not  capable  of 
manual  delivery,  the  levy  was 
valid.  (Code  Civ.  Pro.  §  649.) 
JViuwr  V.  First  Nat.  Bk.  492 

3.  The  court  found  that  the  claim  in 
question  was  a  bill  of  exchange 
drawn  by  D.  &  Co.  upon  N.  which 
was  indorsed  by  said  firm  and  de- 
livered to  McC.  &  Co.  in  London, 
for  the  purpose  of  being  trans- 
mitted to  defendant  to  collect  for 
the  drawee,  and  that  McC.  &  Co., 
in  pursuance  of  said  employment, 
indorsed  and  transmitted  it  to 
defendant  at  New  York,  where  the 
drawee  resided.  Hdd,  that  de- 
fendant having  made  no  advances 
to  McC.  &  Co.  on  account  of  the 
draft,  might  be  deemed  to  have 
collected  it,as  the  agent  of  and  for 
the  drawer;  that,  therefore,  the 
claim  arising  from  the  collection 
was  due  to  the  latter  from  defend- 
ant, not  to  McC.  &  Co. ;  and  so 
said  claim  was  properly  subject 
to  the  levy  made.  Id. 


AWARD. 

It  seems,  that  a  party  seeking  to  set 
aside  an  award  on  the  ground  of 
mistake  must  show  from  the  award 
itself  that  but  for  the  mistake  it 
would  have  been  different;  however 
unreasonable  or  unjust  it  may  be 
its  merits  may  not  be  reinvestigated 
Siteet  V.  Morrison,  19 


BANKS  AND  BANKING. 

1.  The  term  "individual  banker," 
as  used  in  the  state  statutes, 
denotes  a  person  who,  having  com- 
plied with  the  statutory  require- 
ments, has  received  authority  from 
the  banking  department  to  engage 
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in  the  business  of  banking,  sub- 
ject to  its  inspection  and  super- 
vision and  to  the  burden  imposed. 
Perkins  v.  Smith.  441 

2.  "Private  bankers"  Are  persons  or 
firms  engaged  in  the  business  of 
banking  without  any  special  privi- 
leges or  authority  by  statute.    Id. 

8.  Notwithstanding  the  fact  that  the 
terms  "  private  banker  "and  ''indi- 
vidual banker  "  are  used  as  syn- 
onyms, denoting  an  "individual 
banker  "  in  one  section  of  the  bank- 
ing act  of  1882  (§  99,  chap.  409, 
Laws  of  1882),  the  terms  as  used 
in  other  sections  of  the  act  have 
their  separate  and  independent 
meanings.  Id. 

4.  Under  the  provisions,  therefore, 
of  said  act  (§§  68,  69)  placine  and 
continuing  *'pfrivate  and  individ- 
ual bankers  "  on  an  equality  with 
national  banks,  so  far  as  the  taking 
and  receiving  of  a  greater  rate  of 
interest  than  the  le^  rate  is  con* 
cemed,  persons  or  firms  eng^ed 
in  bankmg,  who  are  not  individual 
bankers,  in  exacting  more  than  the 
legal  rate  on  loans  made  in  the 
usual  course  of  banking  business, 
are  exempted  from  the  effect  of  the 
usury  laws  of  the  state.  Id. 

6.  The  statutes,  state  and  nationaL 
upon  the  subject  of  banking  and 
usury,  collated.  Id. 


BILLS,  NOTES  AND  CHECKS. 

1.  The  indorser  of  a  promissory  note 
may,  before  maturity,  waive,  either 
verbally  or  in  writing,  demand  and 
notice  of  non-payment;  the  waiver 
may  result  from  implication  or 
usage,  or  from  any  understanding 
between  the  parties  which  satisfies 
the  mind  that  a  waiver  was  in- 
tended.    Cody  V.  Bradshaw.     18S 

2.  Before  the*  maturity  of  a  note, 
defendant  H.,  an  indorser  thereon, 
called  upon  plaintiff,  the  holder, 
and  asked  to  have  it  extended 
another  year.  To  this  plaintiff 
agreed,  if  H.  would  "let  his  name 
be  on  it  and  let  it  be  as  it  was,"  to 
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which  H.  assented.  j5^,  that  this 
constituted,  in  legal  effect,  a  waiver 
of  demand  and  notice.  Id. 

8.  While  a  corporation,  organized 
under  the  manufacturing  act 
(Chap.  40,  Laws  of  1848),  has  the 
general  power  to  bind  itself  by 
promissory  notes  and  contracts  of 
indorsement,  made  in  the  usual 
course  of  business,  it  has  no  power 
to  indorse  notes  for  the  accommo- 
dation of  the  maker  for  a  consider- 
ation paid.  Nat.  P.  Bk.  v.  G.  A. 
M.  W.dS,  Co.  281 

4.  Where  the  maker  of  a  promissory 
note  made  payable  to  his  order,  and 
purporting  to  be  indorsed  by  such 
a  corporation,  procures  it  to  be  dis- 
counted for  his  own  benefit,  if  un- 
explained, this  is  notice  to  the 
di^ounter  that  the  indorsement  is 
not  made  in  the  usual  course  of 
business,  but  is  for  the  accommo- 
dation of  the  maker.  Id. 

5.  Defendant  is  a  corporation,  incor- 
porated by  special  charter  (Chap. 
701,  Laws  of  1872)  which  gives  to 
it  the  power  and  privileges  of  cor- 
porations organized  under  the 
manufacturing  act.  Its  president, 
without  authority  from  or  knowl- 
edge of  its  board  of  directors,  for 
a  consideration  paid  to  him,  and 
for  the  accommodation  of  the 
makers,  indorsed  in  its  name  by 
him  as  president  certain  promis- 
sory notes,  made  payable  to  the 
order  of  the  makers  and  indorsed 
by  them.  These  notes  were  dis- 
counted by  plaintiff  for  and  the 
avails  credited  to  the  makers.  In 
an  action  upon  the  notes,  held,  that 
said  corporation  was  not  liable 
upon  the  indorsement.  Id. 

6.  In  an  action  brought  under  the 
Code  of  Civil  Procedure  (S  677),  in 
aid  of  an  attachment,  the  com- 

Elaint  alleged,  in  substance,  that 
K  &  Co.,  the  defendants  in  the 
attachment  suit,  owned  a  claim  or 
demand  against  N.,  the  plaintiff 
therein,  which  they  forwarded  to 
the  defendant  in  this  action  for 
collection;  that  it  received  the 
amount  thereof  and  immediately 
thereafter  the  attachment  was 
served  upon  it  by  delivering  to  one 
of  its   officers  a  certified    copy 


thereof,  with  notice  that  by  virtue 
therof  the  sheriff  attached  said 
claim  and  all  property  of  D.  &  Co. 
in  defendant^  possession.  The 
court  found  that  the  claim  in  ques- 
tion was  a  bill  of  exchange  drawn 
by  D.  &  Co.  upon  N.  which  was 
indorsed  by  said  firm  and  delivered 
to  McC.  &  Co.  in  London,  for  the 
purpose  of  being  transmitted  to 
defendant  to  collect  for  the 
drawee,  and  that  McC.  &  Co.,  in 
pursuance  of  said  employment, 
indorsed  and  transmitted  it  to 
defendant  at  New  York,  where  the 
drawee  resided.  HM,  that  defend- 
ant having  made  no  advances  to 
McC.  &  Co.  on  account  of  the 
draft,  might  be  deemed  to  have 
collected  it,  as  the  agent  of  and 
for  the  drawer;  that,  therefore,  the 
claim  arising  from  the  collection 
was  due  to  the  latter  from  defend- 
ant, not  to  McC.  &  Co.;  and  so 
said  claim  was  properly  subject  to 
the  levy  made.  Noier  v,  FirU 
Nat.  Bk.  492 

7.  The  court  also  found,  at  the  re- 
Guest  of  defendant,  that  D.  &  Co. 
delivered  the  bill  of  exdiange  to 
McC.  &  Co.  for  collection  as  agents 
of  D.  &  C?o.  and  for  their  account. 
Held,  that  there  was  not  necessarily 
any  confiict  between  the  findings; 
that  the  fact  the  bill  was  delivered 
to  McC.  &  Co.  for  collection  was 
not  inconsistent  with  the  fact  that 
within  the  agency  was  the  employ- 
ment to  transmit  to  defendant  for 
collection,  and  that  the  latter  re- 
ceived it  from  D.  <&  Co.  through 
McC.  &  Co.  Id. 

8.  It  $eem$  that  in  this  state,  where 
commercial  paper  is  delivered  by 
the  owner  to  an  agent  to  collect  at 
some  place  remote  from  that  of 
the  business  of  the  agent,  it  is  not 
within  the  implied  authority  of 
the  agent  to  employ  a  sub-agent  in 
the  locality  of  the  person  from 
whom  payment  is  sought  to  make 
the  collection  on  account  of  the 
owner;  and  if,  without  some  under- 
standing or  qualification  of  his 
authority,  the  collecting  agent  em- 
ploys another  to  collect,  he  does  so 
upon  his  own  responsibility  and 
he  alone  is  chargeable  to  his 
priucipaL  Id. 
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^.  It  merM,  however,  that  the  cor- 
respondent of  the  collecting  agent 
may  not,  unless  he  has  made  ad- 
vances to  the  latter  in  good  faith 
upon  the  paper,  retain  the  pro- 
ceeds of  it  as  against  the  owner; 
the  latter  may  revoke  the  agency- 
he  has  conferred  and  seek  the 
paper  or  its  proceeds  in  the  hands 
of  the  correspondent.  Id, 


BOND. 

1.  Plaintiff's  charter  (§16,  chap.  110, 
Laws  of  1882)  confers  upon  its 
collector  the  powers  of  town  col- 
lectors, and  requires  him  to  collect 
all  taxes  specified  in  the  roll  de- 
livered to  him,  to  pay  over  all 
moneys  collected,  and  at  the  expi- 
ration of  his  warrant  to  return  the 
same  "with  an  itemized  account 
of  unpaid  taxes."  Provision  is 
made  for  the  collection  of  unpaid 
taxes  so  returned  by  suit  ana  by 
sale  of  real  estate.  In  an  action 
upon  a  collector's  bond  it  appeared 
that  the  amount  paid  over  by  him 
was  $4,879.84,  short  of  that  called 
for  by  his  warrant;  this  he  did  not 
return  and  did  not  render  any 
account.  HM,  that  iudgment 
was  properly  rendered  against 
him  for  such  defldt;  that  as,  with- 
out the  return  of  the  warrant,  the 
village  was  deprived  of  the  power 
to  resort  to  the  remedies  given  to 
it  for  the  collection  of  unpaid 
taxes,  in  the  absence  of  evidence 
to  the  contrary,  the  damage  sus- 
tained was  the  amount  unpaid. 
Vil  of  OUan  v.  King.  855 

S.  By  the  charter  (§  16)  plaintiff's 
board  of  trustees  is  given  power  to 
renew  the  warrant  from  time  to 
time  in  its  discretion.  Held^  that 
such  a  renewal  without  consent  of 
the  sureties  did  not  discharge 
them;  that  they  must  be  deemed 
to  have  executed  the  bond  with 
knowledge  of  this  provision.    Id. 

3.  It  teems  that  bonds  of  this  char- 
acter must  be  construed  in  such  a 
way  as  to  secure  the  fidelity  of  the 
officer  under  the  law,  and  regula- 
tions as  to  the  time  within  which 
the  taxes  should  be  collected  and 
the  warrant   returned   are  mere 


directions  to  the  coUector,  not 
essential  parts  of  the  contract  with 
the  surety.  Id. 

4.  Also,  held,  that,  assuming  the  in- 
validity of  the  tax  levy,  this 
afforded  no  jiistification  to  the  col- 
lector in  refusing  to  return  the 
warrant.  Id. 

See  Pbincipal  Ain>  Subbtt. 


BROOKLYN  (CITY  OF). 

Upon  a  sale  of  land  in  the  city  of 
Brooklvn  for  taxes,  the  land  was 
bid  in  bj  the  city,  their  being  no 
other  bidders,  and  a  certificate 
executed  to  it,  which  provided 
that  the  purchaser  was  entitled  to 
a  lease  for  one  hundred  years; 
after  the  expiration  of  two  years, 
unless  the  premisses  were  redeemed 
within  that  time,  or  any  irregu- 
larity should  be  discovered  in  the 
proceedings  prior  to  said  ssale,  in 
which  case  the  purchaser  was 
entitled  to  be  repaid  the  purchase- 
money  and  all  sums  paid  for  taxes, 
water  rates  or  assessments  on  said 
premises  upon  a  surrender  of  the 
certificate.  The  premises  were 
not  redeemed,  and  the  certificate 
was  assigned  to  plaintiff,  the  assign- 
ment stating  that  it  was  of  "  the 
right)  title  and  interest  of 'the  city 
in  the  certificate."  Plaintiff  after- 
wards surrendered  the  certificate 
and  received  a  lease  which  recited 
that  ''all  the  proceedings  prior 
and  subsequent  to  the  sale  ♦  ♦  ♦ 
required  by  law  to  authorize  this 
conveyance  were  duly  had."  Sub- 
sequently the  tax,  under  which 
the  sale  was  made,  was  held  in- 
valid on  the  ground  that  the  asses- 
sors had  not  verified  tlie  assess- 
ment-roll as  required  by  the 
statute.  In  an  action  to  recover 
back  the  money  paid  for  the  assign- 
ment on  the  ground  that  it  was 
paid  under  a  mistake  of  fact,  Tield, 
that  plaintiff's  acts  being  entirely 
voluntary,  the  money  paid  by  him 
could  not  be  recoverea  back;  that 
plaintiff *s  transaction  with  defend- 
ant was  not  a  sale  and  purchase  of 
an  interest  in  the  land,  but  of  de- 
fendant's right,  title  and  interest 
in  the  certificate;  that  it  was  to  be 
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presumed  the  assignment  was 
made  under  the  provusions  of  the 
city  charter  (Laws  of  1878,  §  lii. 
tit.  8,  chap.  868),  making  it  the 
duty  of  the  registrar  of  arrears  to 
assign  to  any  person  who  will  pay 
the  amount  required  to  redeem  the 
land;  that  the  giving  of  the  lease 
Imposed  no  additional  liability  on 
defendant,  its  recitals  not  beinz 
covenants  (§  10),  and  it  being  valid 
and  effective  only  so  far  as  it  is 
warranted  by  the  statute;  also, 
that,  as  the  defect  invalidating  the 
sale  appeared  on  the  face  of  the 
record,  plaintiff  must  be  presumed 
to  have  had  notice  of  it.  Ooffln  v. 
City  of  Brooklyn.  159 


BURDEN  OP  PROOF. 

1.  Where  a  contract,  made  in  the 
name  of  a  corporation  by  its  presi- 
dent, is  one  the  corporation  has 
power  to  authorize  its  president  to 
make,  or  to  ratify  after  it  has  been 
made,  the  burden  is  upon  the  cor- 
poration of  showing  that  it  was  not 
authorized  or  ratified .  Pa tte rmii  v. 
RMnaon.  198 

2.  In  an  action  for  malicious  prosecu- 
tion and  false  imprisonment  the 
burden  is  upon  plaintiff  of  showing 
the  want  of  probable  cause  and 
malice  upon  the  part  of  defendant. 
Anderson  v.  IIo^o.  836 


CASE. 

No  presumption  of  harm  arises  from 
the  fact  that  counsel  read  a  portion 
of  his  opponent's  pleadings  to  the 
jur^,  and  commented  thereon;  and 
while  there  may  be  cases  where 
such  a  course  would  be  injurious, 
and  if  allowed,  under  proper  ob- 
jections and  exceptions,  would  be 
good  ground  for  an  appeal,  in  order 
to  be  available,  a  complete  history 
of  the  transaction  should  appear  in 
the  record  so  that  the  appellate 
court  may  determine  as  to  whether 
it  was  prejudicial.  Tisdale  v. 
Pre«t.,  etc,,  I),  dt  If.  C.  Co.        416 

WJiere  a  com  shows  ru)  exception 

to  a  finding  of  ftict,  and  it  does  not 


appear  it  contains  all  the  ecidenee, 
ttUs  court  must  presume  that  the  find- 
inff  io*is  sustained  by  the  evidence. 
/See  Fattersofi  v.  Bobinmm.  198 


CASES     REVERSED,     DISTIN- 
GUISHED,  ETC. 


!  Kratzenstein  v.  Western  Asturauee 
I  Co.  (21  J.  &  S.  505),  reversed. 
I      KratzenOein  v.  West.  As,  Co,      54 

Tompkins  v.  Dudl^  (25  N.  Y.  272), 
distinguished.  UoldmanY.  Rosen- 
berg et  al.  86 

Paine  v.  MdUr  (6  Ves.  849),  distin. 
guished.  Goldman  v.  Rosenberg 
et  al.  86 

Ryan  v.  Ward  (48  N.  Y.  304).  aistm- 
guished.  Wahl  et  al.  v.  Bamum 
etal.  96 

Smith  V.  Tarlton  (2  Barb.  Ch.  896), 
distinguished  and  limited.  WM 
et  al,  v.  Bamum  et  al.  97 

National  Bank  v.  Van  Derwerker 
(74  N.  Y.  284,  239),  distinguished 
and  limited.  Wahl  et  al.  v.  Bar- 
num  et  al.  98 

U.  8.  Tnist  Co.  V.  Roche  (41  Hun.  649), 
reversed.   U.  S.  Trust  Go,  v.  Roche. 

120 

Cruger  v.  Jofies  (18  Barb.  467),  distin- 
guished.  U.  &  Trust  Go,  V.  Roche. 

128 

Douglas  v.  Cruger  (80  N.  Y.  15), 
distinguished.  U.  8,  TruM  Co.  v. 
Roche.  128 

Lent  V.  Howard  (89  N.  Y.  169),  dis- 
tinguished. U.  8.  Trust  Go.  v. 
Roche.  129 

HagarY.  King  (38  Barb.  200),  distin- 
guished.   Johnson  V.  Trask.     142 

Brown  v.  Knapp  (79  N.  Y.  186),  dis- 
ttnguished.     Clift  v.  Moses,       163 

GUn  V.  Fisher  (6  Johns.  Ch.  83),  dls- 
tinguished.     Clift  v.  Moses,       164 

Gridley  v.  Gridlcy  (24  N.  Y.  180), 
distinguished.  CUft  7,  Moses.    154 
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FUher  v.  Banta  (66  N.  Y.  468),  dis- 
tinguished.    Clift  V.  Moiea.       158 

Martin  v.  McCanniek  (4  Seld.  881), 
distinguished.  Coffin  v.  Oity  of 
BrooMyn.  164 

Gardner  v.  Mayor,  etc.  (26  Barb.  423), 
distinguishea.  Coffin  v.  C^Yy  ^ 
BrooMyn.  164 

/ji  fvj  tr.  F.  Co,  (»8  N.  Y.  139).  dis- 
tinguished.  SyracuseWater  Go.  v. 
City  of  Jdyraeuse.  186 

a  a  Bapik  V.  i)i«  (5  Hill,  408),  dis. 
tinguished.  Cody  v.  Bradshaft.192 

BoUl  y.  ^t^/M  (40  Hun.  578),  re- 
versed.   Hall  V.  Stevens.  201 

WHliafos  V.  /£f/»»7A  (22  Q.  B.  Div. 
184),  distinguished.  Woodruff  v. 
Bradstreet  Co.  222 

King  v.  PuUerwn  (49  N.  J.  L.  417), 
distinguished.  Woodruff  \.  Brad- 
street  Co.  222 

J3eif&rt  v.  City  of  Brooklyn  (101 N.  Y. 
186),  distinguished.  Paiw«  v. 
VU.  of  Delhi.  228 

i20&6  v.  MotUgoinery  (20  Johns.  15), 
distinguished  and  questioned. 
Eddy  V.  i>rtrt>.  265 

Green  v.  Crestnoell  (10  A.  &  E.  458), 
overruled.   Tighe  v.  Morrison.  271 

Kingsley  v.  Balconie  (4  Barb.  181), 
distinguished  and  limited.  7V^^ 
V.  Morrison.  271 

.Burrett  v.  /fewf  (40  N.  Y.  496),  dis- 
tinguished.    Coe  v.  Tow^A.        280 

JuMice  V.  Ztfrt^  (42  N.  Y.  498;  52  id. 
323),  distinguished.     Coe  \.  Tough. 

280 

Mason  v.  />«^r  (72  N.  Y.  595),  dis- 
tinguished.     Coe  v.  Tough.        280 

JVa<.  i^r*  J9A.  V.  Gf.  ^.  M.  W.  d  & 
Co,  (21  J.  &  8.  867),  reversed. 
JVa/.  Park  Bk.  v.  ^.  -4.  M.  IT.  <fc 
A  Cb.  281 

Ex  parte  Ettabrook  (2  Lowell's  Dec. 
647),  disapproved.  Nat.  Park  Bk. 
V.  (?.  ^.  M.  W.  &  8.  Co.  298 


Cutter  V.  iform  (41  Hun,  575),  re- 
versed.    CTwWiT  V.  Morris.        310 

Fa»  Schaiek  v.  Niagara  Ins.  Co.  (68 
N.  Y.  484),  distinguished.  Tfoj^^ 
v.  Ag.  Ins.  Co.  383 

Woodruff  y.  Imperial  F.  Ins.  Co,  88 
N.  Y.  185),  distmguished.  WaUon 
V.  u4^.  /n*.  a>.  822 

Shcn't  V.  Ifiww  /n«.  Co.  (90  N.  Y.  16), 
distinguished.  Walton  v.  ^4^.  /?ml 
Co.  822 

i¥6!pfe  v.  Biehards  (108  N.  Y.  137, 
150),  distinguished.  Dantiger  v. 
Simonson.  888 

Flanagan  v.  HoUingsworth  (2  How. 
Pr.  [N.  8.]  891),  distinguished, 
Damiger  v.  Simonson.  888 

McBermott  v.  McDonald  (18  J.  &  S. 
168)  distinguished.  Dangiger  v. 
Simanson.  885 

-Fbwfer  V.  Metropolitan  Life  Ins.  Co. 
(41  Hun.  367),  reversed.  Fo^oler 
V.  Jir<?«.  X.  /7I4?.  O?.  389 

i?t/«5  V.   Jftt^Mo/  2?.  5.  Z/M.   Co.  (23 

N.    Y.   516;    24  id.  653),   distin- 

guished.      Fbtolrr  v.  Met,  L.  Ins. 

Co.  397 

HoweU  V.  Knickerbocker  Life  Ins.  Co. 
(14  N.  Y.  276),  distinguished. 
Fbioler  v.  Metropolitan  L,  Ins. 
Co.  397 

Grtf<jn  V.  Kennedy  (46  Barb.  16;  affl'd 
48  N.  Y.  653),  distinguished. 
Hopner  v.  McOoitan.  409 

JtfwTYiodk  V.  P.  P.  cfc  C.  i.  iJ.  /if.  Co. 
(73  N.  Y.  579),  distinguished. 
Ketchum  v.  Neicman.  427 

Mumfard  v.  Tl^i7n^(15  Wend.  880), 
distinguished.  Ketchum  v.  iVew- 
man.  427 

Jf<rmi£i;A  V.  }rW<M?««  (52  N.  Y.  146), 
distinguished.  Bemheimer  v. 
Bind&opf.  487 

/^jopfo  V.  Whedock  (3  Park.  Cr.  R. 
9),overruled.  Blatz  v.  ii^Ar&cM^A.  450 

Nemn  v.  Zo^ft^  (8  Denio,  48),  distin- 
guished.   Blatz  Y.  Eohrbaeh,    468 
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Ctmr$.  V.  Taylor  (21  N.  Y.  178).  dis- 
tinguished.     BUUz   v.    Bohrbcteh, 

454 

KiUip  V.  McKay  (18  N.  Y.  8.  R.  6), 
distinguished.    BlaU  v.  Eohrbach. 

455 

Tf  Att^ecA;  v.  Cook  (15  J.  R.  488).  dis- 
tinguished.   Byrnes  v.  Estey.    505 

/%t«ter«wi  V.  Jlr«Attr«  (9  Watts,  152), 
distinguished.     Byrnes  v.  -fiSs^ 

TFt^n  V.  a?eAmn(46Penn.  St.  229), 
distinguished.    Byrnes    ▼.    Estey. 

507 

iJwycA?  V.  Andrews  (118  N.  Y.  85), 
distinguished.  Byrnes  y.  Estey.  506 

12^(2  V.  TenoiUiger  (42  Hun,  810),  re- 
versed.   BeidY.  Ibrtoilliger.    580 

Bradley  v.  Jtfu^.  ^.  X.  in«.  Of.  (45 
N.  Y.  422),  distinguished.  Darrow 
V.  Family  Fund  Society.  545 

C/tt/  V.  Jftt*.  B.  X.  /«*.  O;.  (18 
Allen,  808),  distinguished.  Darrow 
V.  Family  Fund  Society,  545 

Jfttrray  v.  N.  F.  X.  //wt.  Co,  (96  N.  Y. 
014),  distinguished.  Darrow  ▼. 
Family  FutSl  Society,  545 

Ci»y<wi  ▼.  Daw  (81  N.  Y.  62),  dis- 
tinguished.   KeUy  y.  Doody,     581 

Van  Amum  v.  -4yer«  (67  Barb.  844), 
overruled.  Bennett  v.  Bennett,  584 

Metropolitan  Ins.  Co.  v.  Meeker  (85 
N.  Y.  614),  distinguished.  Jl(2am« 
V.  /mn^  National  Bank,  611 

JJayn^  v.  jRtwW  (88  N.  Y.  251;  102 
id.  872),  distinguished.  Adam^  v. 
Irving  National  Bank.  611 

SoUinger  v.  Earle  (82  N.  Y.  898),  dis- 
tinguished. Adams  v.  Irving  Nat. 
Bank,  611 

^i^A  V.  Bmoley  (06  Barb.  502),  dis- 
tinguished. Adams  v.  Irving 
National  Bank.  611 

i?hrw<?r  V.  Walter  (2  Edw.  CJh.  601), 
distinguished.  Adams  v.  Irving 
Natioiuil  Bank.  611 


JTna^  y.  ^(fe  (60  Barb.  80},  distin- 
guished. Adams  ▼•  Irving  Nat, 
Bank.  611 

Dunham  v.  OErMUK^MdOON.  Y.  224), 
distinguished.  Adams  v.  /mn^ 
National  Bank.  611 

Ctttn^jy  V.  White  (68  N.  Y.  870),  dis- 
tinguished.  Adams  v.  /rpiii^ 
National  Bank,  611 

iTa^^m  y.  Bamett  (28  J.  &  8.  78),  re- 
versed.   Kayton  ▼.  BameU.     625 

FiWaww  v.  2>.  X.  <ft  TT.  i?.  ^.  Co. 
(89  Hun,  480),  reversed.  WiUiams 
Y.D.L.dW.B.B.Oo.  629 

OiZ^i/M  V.  Orisufotd  (11  Hun,  208), 
distinguished.  Boberts  v.  Fllwood. 
(Mem.)  65a 

W^^wton  v.  0W«  (20  Wend.  174), 
distinguished.  Boberts  v.  EHwood. 
(Mem.)  658 


CAUSE  OP  ACTION. 

1.  A  purchaser  of  a  defective  title  at 
a  tax  sale  cannot  recover  the  money 
paid  from  the  city  or  county.  Co/- 
Jin  V.  City  of  Brooklyn,  169 

2.  Although,  ordinarily,  one  partner 
may  not  sue  his  copartner  at  law 
in  respect  to  partnership  dealings, 
if  the  cause  of  action  is  distinct 
from  the  partnership  accounts^ 
and  does  not  involve  their  con- 
sideration, it  is  maintainable.  Fbt- 
guson  V.  Baker.  267 

8.  Plaintiff's  complaint  alleged,  in 
substance,  that  the  parties  were 
formerly  copartners;  that  the  co- 
partnership had  been  dissolved  and 
a  settlement  made;  that  defendant 
had  agreed  to  collect  the  debts  due 
the  firm,  amounting  to  a  sum 
specified,  and  as  soon  as  collected, 
to  pay  over  to  plaintiff  his  share, 
ft.  e.,  one-half  thereof;  that  defend- 
ant had  collected  said  amount^  but 
had  not  paid  as  agreed,  and  judg- 
ment was  demanded  for  the  one- 
hidf.  Beld,  that  the  action  was 
maintainable  upon  the  facts  alleged. 

Id. 
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4.  A  wife  may  maintain  an  action 
under  the  Code  of  Civil  Procedure 
(g  450),  in  her  own  name  and  for 
her  own  benefit,  without  joining 
her  husband  as  a  party,  agamstone 
who  has  enticea  him  from  her, 
alienated  his  affection  and  deprived 
her  of  his  society.  Bennett  v. 
Bennett.  684 


CIVIL  DAMAGE  ACT. 

1.  In  an  action  to  recover  damages 
under  the  civil  damage  act  (Chap. 
646,  Laws  of  1878),  the  evidence 
showed  that  B.,  plaintiff's  husband, 
committed  suicide  while  intoxi- 
cated; that  he  spent  the  evening 
preceding  his  death  in  defendant's 
saloon,  and  while  there  drank  two 
or  three  glasses  of  beer.  There  was 
no  evidence  as  to  the  charactef  or 
quality  of  the  beer.  The  court 
diarged  the  jury  that  B.,  while  in 
defendant's  saloon  drank  intoxi- 
cating liquors.  Beld  (Follett, 
CIl  J.,  Bradley,  and  Potter,  JJ., 
dissenting),  error;  and  that  to  jus- 
tify a  recovery  plaintiff  was  bound 
to  show  that  the  beer  drank  was  of 
an  intoxicating  character.  Blatz  v. 
Bohrback.  450 

2.  The  provision  of  the  civil  dam- 
age act  (Chap.  646,  Laws  of  1873), 
allowing  a  recovery  in  a  case  speci- 
fied "lor  all  damages  sustamed 
and  for  exemplary  damages,"  made 
no  change  in  the  rules  as  to  ascer- 
taining damages.  Meidy.  Terwil- 
liger,  580 

8.  The  statute  creates  new  causes  of 
action  for  acts  which  are  made 
wrongs,  and  stamps  them  with  the 
same  character  as  other  wrongs, 
making  them  subject  to  the  exist- 
ing rules  governing  damages  in  ac- 
tions for  torts  or  wrongs.  Id. 

4.  In  such  an  actioil,  therefore,  ex- 
emplary or  punitive  damages  are 
not  recoverable  except  upon  proof 
of  aggravating  circumstances  with 
which  defendant  is  connected.  Id. 

5.  The  fact  that  the  act  gives  to  the 
Injured  party  the  right  to  bring  a 
jomt  action  against  the  vendor  of 
the  liquor  which  caused  the  intoxi- 
cation and  the  owner  of  the  prem- 


ises where  it  was  sold,  does  not 
subject  the  owner  to  exemplary 
damages,  although  the  circum- 
stances proved  would  justify  a  re- 
covery of  them  against  the  vendor, 
unless  the  proof  connects  the  owner 
with  those  circumstances.  Id^ 

6.  Where,  therefore,  in  an  action  by 
a  wife  to  recover  damages  for  the 
death  of  her  husband  caused  by 
his  intoxication,  there  was  evidence 
suflacient  to  justify  a  recovery  of 
exemplarv  damages  against  the 
vendor  of  the  liquors,  i.  e,,  that  he 
had  been  requested  by  the  plaintiff 
not  to  sell  or  give  intoxicating^ 
liquors  to  her  husband,  but  there 
was  no  evidence  bho wing  or  tending 
to  show  that  the  owner  of  the  prem- 
ises where  the  liquor  was  sold  knew 
that  his  tenant  had  been  forbidden 
to  sell  to  the  deceased,  or  that  he 
knew  that  anv  such  sales  had  been 
made  at  any  time,  heldy  that  a  charge 
of  the  court  that  the  jury  might 
award  exemplary  damages  against 
both  defendants  was  error.        Id, 


CODES. 

J3ee  Code  op  Civil  Procedure. 
Penal  Code. 
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COMMISSIONERS  OF  LAND 
OFFICE. 

In  1859  plaintiff's  grantor,  then  the 
owner  of  uplands  on  the  shore  of 
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the  Hudson  rivei,  built  a  wharf 
below  hi^h-water  mark,  opposite 
to  its  adjacent  uplands,  and  in 
1878  the  commissioners  of  the  land 
office  granted  him  the  lands  under 
water,  in  front  of  the  uplands,  all 
of  whidi  he  subsequently  conveyed 
to  plaintiff.  In  1877  the  said  com- 
missioners made  a  grant ' '  for  bene- 
ficial enjoyment'  to  the  defend- 
ants, who  owned  the  uplands  ad- 
joining the  plaintiff's  on  the  south, 
of  the  lands  under  water  opposite 
their  uplands.  Since  1859  plaintiff, 
or  its  grantor,  had  been  in  the  ! 
habit  of  cutting  ice  in  a  cove  »outh  i 
of  said  wharf,  and  by  means  of  a  | 
canal,  usually  cut  in  the  ice  over 
the  lands  underwater  covered  by 
the  grant  to  defendants,  had  trans- 
ported the  ice  to  said  wharf.  In 
1888  defendants  commenced  the 
construction  of  a  dike  wholly 
upon  the  lands  so  granted  to  them, 
which  will  prevent  plaintiff 'from 
towing  ice  over  the  same  as  before. 
In  an  action  brought  to  restrain 
the  construction  of  this  dike,  held, 
that,  under  the  statute  (chap.  47, 
Laws  1786,  as  amended),  the 
plaintiff  could  acquire  no  more 
than  the  lands  imder  water  in 
front  of  its  uplands,  the  lateral 
limits  of  which  were  perpendicu- 
lar to  the  shore;  that  as  the  ease- 
ment claimed  on  defendants'  lands 
could  not  be  acquired  by  express 
grant  it  could  not  be  acquired  by 
prescription;  and  that,  even  assum- 
ing defendants'  dike  constituted 
a  purpresture  or  a  nuisance, 
plaintiff  could  not  maintain  an 
action  for  its  abatement.  Knick. 
Ice  0>.  v.  Shultz.  382 


COMMON  CARRIERS. 

1.  A  common  carrier  of  goods,  in 
order  to  relieve  himself  from  lia- 
bility, must  deliver  the  goods  at 
the  place  designated  in  good  con- 
dition. He  is  not  justified  in 
abandoning  the  goods  or  negli- 
gently exposing  them  to  injury 
even  if  the  consignor  neglects  to  I 
receipt  or  to  receive  them  after 
notice  of  their  arrival.  9cheu  v.  ' 
Benedict,  510 ! 

2.  In  such  case,  in  order  to  relieve 
himself    from   responsibility,    he 


must  place  the  goods  in  a  ware- 
house for  and  on  account  of  the 
consignee;  \io  long  as  he  has  the 
custody  of  the  goods  a  duty  de- 
volves uix>n  him  to  take  care  of 
them  and  preserve  tliem  from 
injury.  Id. 

8.  Defendants,  who  were  common 
carriers  of  freight  br  water,  re- 
ceived from  plaintiff  a  quantity 
of  malt  in  good  order  to  transport 
to  New  York  city.  On  the  day 
the  cjirgo  arrived'  the  consignees 
were  notified  and  the  same  day 
commenced  to  unload  it,  removing 
a  portion;  the  malt  had  to  hi 
bagged  and  carted  away.  The  men 
stopiK»d  work  at  the  usual  hour 
ana  did  not  appear  again  to  con- 
tinue the  unloading  until  seven 
days  after,  during  which  time  a 
Sunday,  a  holiday  and  one  or  two 
rainy  days  had  fntervened,  when 
it  w'as  K)und  the  malt  had  been 
injured  by  water  and  the  consignees 
refused  to  receive  it.  By  the  bill 
of  lading  the  consignees  had  the 
right  to  have  the  malt  inspected 
as  it  was  taken  from  the  hooX, 
before  accepting.  HM,  that  the 
question  ax  to  whether  the  con- 
signees prot-eeded  with  reason- 
able diligence  was  a  question  of 
fact,  and  was  properly  submitted 
to  the  jury ;  that  only  such  portions 
of  the  malt  as  passed  inspection 
were  accepted;  that  the  portion 
not  removed  remained  in  the  cus- 
tody and  possession  of  defendants, 
whose  duty  it  was  to  exercise  ordi- 
nary care  to  protect  it  from  injury; 
and  the  consignees  had  the  right 
to  insj^ect  before  acceptance,  and 
to  refuse  to  accept  when  found 
damaged;  and  that,  therefore, 
under  the  circumstances,  a  refusal 
of  the  court  to  charge  that,  if  the 
carriers  offered  to  deliver  after 
arrival,  and,  under  instructions, 
proceeded  to  a  place  designated  by 
the  consignees  for  unloading,  and 
commenced  to  discharge  the  cargo, 
then  their  liability  as  common  car- 
riers ceased  after  a  reasonable  time 
had  elapsed  to  unload,  was  not 
error;  nor  was  it  error  to  charge 
that  defendant  was  responsible  for 
the  cargo  until  it  was  delivered 
in  some  form  or  other;  and,  until 
it  was  removed,  either  by  plaint- 
iff or  defendants,  the  latter  were 
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liable  for  its  proper  condition,  and 
if  damaged  by  rain  while  lying  in 
New  York,  defendants  were  liaWe. 

Id. 


COMPROMISE. 

In  the  absence  of  fraud  or  duress,  a 
settlement  of  a  disputed  claim  pre- 
ferred in  good  faith  by  a  promisee 
against  a  promisor  is  a  legal  con- 
sideration for  the  promise;  and  the 
fact  that  the  promisor  had  a  legal 
defense  to  the  claim  settled  is  no 
defense  to  an  action  on  the  new 
promise.     Wahl  v.  Bamum.       87 


CONSIDERATION. 

1.  The  performance  of  an  act  which 
the  party  is  under  a  legal  obliga- 
tion to  perforin  cannot  constitute 
a  consideration  for  a  new  contract. 
Robinmn  v.  Je^nftt.  40 

2.  In  the  absence  of  fraud  or  duress, 
a  settlement  of  a  disputed  claim 
preferred  in  good  faith  by  a  prom- 
isee against  a  promisor  is  a  legal 
consideration  for  the  promise;  and 
the  fact  that  the  promisor  had  a 
legal  defense  to  the  claim  settled  is 
no  defense  to  an  action  on  the  new 
promise.     WaJd  v.  Bamum.       87 

'8.  When  an  agent,  by  an  oral  con- 
tract sells  and  delivers  the  goods 
of  a  disclosed  principal,  his  per- 
sonal oral  warranty  of  quality  is 
not  a  contract,  independent  of  the 
contract  of  sale,  but  is  part  of  it, 
and  one  consideration  is  sufficient 
to  support  the  sale  and  warranty. 
JohmtoiiY.  TroHk.  136 


CONSTITUTIONAL  LAW. 

^Grants  of  franchises  by  the  state  are 
to  be  so  strictly  constnied  as  to 
operate  as  a  surrender  of  the  sover- 
eignty no  further  than  is  expressly 
declared  by  the  terms  of  the  grant; 
the  grantee  takes  nothing  in  that 
respect  by  inference.  Except  so 
far,  therefore,  as,  by  the  terms  of 
the  grant,  the  exercise  of  the  fran- 
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chise  rights  granted  is  made  ex- 
clusive, the  legislative  power  is 
reserved  to  grant  and  permit  the 
exercise  of  competing  and  rival 
powers  and  privileges,  however 
injurious  they  may  be  to  those 
previously  granted.  Syracuse  W. 
Go.  V,  City  of  Syracuse,  167 


CONSTRUCTION 

1.  In  the  construction  of  a  public 
charter  granted  for  the  purpose  of 
creating  a  civil  community,  the 
practical  interpretation  it  has  re- 
ceived from  and  which  has  been 
acquiesced  in  by  those  interested 
therein  for  a  long  series  of  years, 
is  the  most  important  evidence  in 
the  determination  of  rights  existing 
thereunder,  and  the  strict  letter  of 
the  instrument  becomes  of  little 
importance.  Trustee,  etc.,  v.  M. 
B,  0,  Co.  1 

2.  Where  an  insurance  contract  is  so 
drawn  as  to  be  manifestly  ambig- 
uous, so  that  reasonable  and  in- 
telligent men  would  honestlv  differ 
as  to  its  meaning,  the  douot  will 
be  resolved  against  the  insurer. 
Kratzensteiii  v.  W.  As.  Co.         54 

8.  Grants  of  franchises  by  the  state 
are  to  be  so  strictly  construed  as  to 
operate  as  a  surrender  of  the  sover- 
eignty no  further  than  is  expressly 
declared  by  the  terms  of  the  grant; 
the  grantee  takes  nothing  in  that 
respect  by  inference.  Syracuse 
Water  Co.  v.  City  of  Syracuse.  167 

4.  For  the  purpose  of  upholding  a 
contract  of  insurance  its  provisions 
will  be  strictly  construed  as  against 
the  insurer,  when  its  terms  permit 
more  than  one  construction  that 
will  be  adopted  which  supports  its 
validity.  It  is  only  when  no  other 
is  Dennissible  by  the  language 
usea  that  a  construction  which 
works  a  forfeiture  will  be  given  to 
it.    Darraw  v.  F.  F.  Sac.  537 


CONTEMPT. 

Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  14,   2281, 
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2284)  defining  what  is.  and  pro- 
viding the  punishment  for,  a  civU 
contempt,  the  amount  of  fine  which 
may  be  imposed  must  be  based 
upon  proof  of  the  damages  actually 
sustained.   MoffaX  v,  Eennan,  181 

2.  In  a  proceeding  to  punish  defend- 
ant for  contempt  in  verifying  and 
interposing  an  answer  to  a  com- 

glaint  which  the  court  decided  to 
e  false  and  untrue,  the  court 
found  that  by  reason  of  the  mis- 
conduct plaintiff  was  prevented 
from  collecting  his  judgment,  and 
fined  defendant  the  amount  thereof. 
It  appeared  that  the  only  property 
belonging  to  defendant,  after  the 
conunencement  of  said  action,  was 
conveyed  by  him  to  a  third  person 
on  March  1,  1885,  the  deed  not 
being  recorded  until  March  fourth; 
that  plaintiff  could  not  have  ob- 
tained judgment  until  March 
fourth  had  no  answer  been  served, 
and  that  it  was,  in  fact,  served 
on  March  thuxl.  Held,  that  the 
fine  imposed  was  in  excess  of  the 
sum  the  court  had  power  to  inflict. 

Id, 

CONTRACT. 

1.  Defendants,  composing  the  firm 
of  P.  0.  &  Co.,  having  contracted 
with  the  N.  P.  R.  R.  Co.  to  build 
about  two  hundred  miles  of  its 
road,  entered  into  a  contract  with 
plaintiffs  for  the  construction  by 
the  latter  of  the  bridges  and  timber- 
work  required.  Plaintiffs  agreed 
to  perform  their  contract  to  the 
satisfaction  and  acceptance  of  the 
chief  engineer  or  assistant  engi- 
neers of  tne  railroad  company,  and 
**  to  prevent  all  disputes  and  mid- 
understandings,"  said  engineer  was 
made  "an  umpire  to  decide  all 
matters  arising  or  growing  out  of  " 
the  contract,  and  it  was  agreed 
"  that  the  decision  of  said  chief 
engineer  on  any  point  or  matter 
touching  this  ageeement  shall  be 
final  and  conclusive  between  the 
partiesr"  also,  that  each  party 
thereby  waived  all  right  of  action 
or  other  remedy  in  law,  or  other- 
wise, under  or  arising  out  of  the 
contract.  It  was  also  stipulated 
that  when  the  work  should  be,  in 
the  opinion  of  said  engineer,  com- 
pletely finished,  upon  his  certifi- 


cate of  that  fact  and  his  estimate 
of  the  quantity  of  the  various  kinds 
of  work  done,  which  estimate  it 
was  stated  should  be  "final  and 
conclusive,"  defendants  would 
pay  the  sums  due  on  final  settle- 
ment, "  agreeably  to  said  estimate." 
Upon  completion  of  the  work  said 
duef  engineer  gave  his  certificate 
and  final  estimate  as  stipulated. 
In  an  action  to  recover  for  work 
alleged  to  have  been  done  in  excess 
of  the  engineer's  estimate,  the  trial 
court  found  that  the  chief  en^- 
neer  inserted  the  quantities  m 
his  final  estimate  without  person- 
ally measuring,  and  that  he  de- 
clined to  permit  plaintiffs  to  con- 
tradict by  any  witness  the  state- 
ments made  to  him  by  subordinate 
engineers,  and  thereupon  made 
sudi  fina^  estimate  It  appeared 
that  the  estimates  were  made  from 
actual  surveys  and  measurements 
by   subordinate  engineers  in  the 

Presence  of  plaintms'  foreman, 
udgment  was  rendered  for  the 
amount  the  court  found  unpaid 
for  work  done  in  excess  of  that 
allowed.  Held,  error;  that  the 
contract  did  not  contemplate  that 
the  chief  engineer  should  person- 
ally measure  or  superintend  the 
measurements,  but  that  he  was  to 
rely  on  the  reports  of  Ms  subordi- 
nates; that  it  was  not  his  duty  to 
hear  evidence,  but  the  contract 
clotiied  him  with  the  power  of 
summary  computation;  that  he 
had  the  general  powers  and  duties 
of  an  arbitrator;  and  that,  in  the 
absence  of  any  claim  of  fraud, 
corruption  or  bad  faith,  or  of  a 
palpable  mistake  appearing  on  the 
face  of  his  estimate  it  was  final 
and  the  court  Iiad  no  power  to 
supervise  it.    Sioeet  v.  jforriaon, 

19 

2  Prior  to  April  8, 1875,  A.  D.  &  M. 
were  lessees  of  certain  stock-yards. 
The  N.  8.  Y.  Co.,  which  had  suc- 
ceeded to  the  business,  was  in  occu- 
pation and  possession  thereof 
either  with  said  firm  or  the  U.  S. 
Y.  &  M.  Co.  This  lease  expired 
May  1, 1875,  and  on  April  8.  1875, 
plamtiff  took  a  lease  for  ten  years 
m  his  own  name.  He  was  then 
a  large  stockholder,  the  president 
and  a  director  of  the  N.  8.  Y.  Oo., 
which  company  had  contracts  with 
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the  E.  R.  Co.  to  provide  a  suitable 
place  in  New  York  city  for  the 
unloadmg  of  live  stock  carried  by 
it.  On  May  28,  1875,  at  a  meeting 
of  the  directors  of  said  company, 

gUontifl  bein^  present  and  presid- 
ig,  a  I'esolution  was  passed  to 
the  ^ect  that  he,  having  taken  a 
one-half  interest  hi  the  lease  of 
said  stock  yards  for  the  benefit  of 
said  company,  it  should  assume 
the  same  and  plaintiff  should 
assign  his  interest  to  it.  On  the 
same  dav  an  instrument,  the  parties 
to  which  were  declared  to  be  the 
plaintiff,  the  U.  8.  T.  &  M.  Ck)., 
and  the  N.  S.  Y.  Co.,  was  executed 
by  plaintiff  and  the  latter  company, 
but  not  by  the  former.  It  recited 
the  lease  to  plaintiff,  and  that  it 
was  taken  b^  him  for  the  joint 
benefit  of  said  two  companies.  It 
pui-ported  to  assign  the  lease  to 
said  companies,  they  to  pay  the 
rent  reserved,  and  to  perform  all 
the  covenants  and  agreements  con- 
tained therein,  and  save  plaintiff 
harmless  therefrom.  Defendant 
was,  at  that  time,  president  of  the 
N.  8.  Y.  Co.,  and  the  representa- 
tive of  a  majority  of  its  stock; 
having  discovered  that  plaintiff 
claim^  to  own  the  lease,  and  to 
avoid  trouble  he  entered  into  a  con- 
tract by  which  he,  as  receiver  of  the 
E.  R  Co.,  guaranteed  to  plaintiff 
one-fifth  of  the  net  profits  of  the 
business  carried  on  in  said  yards, 

{)laintiff  agreeing  to  assign  the 
ease  to  the  N.  S.  Y.  Co.  There 
were  no  differences  existing  be- 
tween plaintiff  and  defendant  and 
the  E.  K.  Co.  at  the  time  the  agree- 
ment was  executed.  There  was  an 
action  pending  between  the  E.  R 
Co.  ana  the  N.  8.  Y.  Co. ,  and  by  an 
order  of  the  court  defendant  was 
authorized  to  execute  said  agree- 
ment as  receiver.  Subsequently 
plaintiff  executed  and  delivered  an 
assignment  of  the  lease  to  the  N. 
8.  y.  Co.  In  an  action  to  recover 
the  share  of  the  net  profits  so 
agreed  to  be  paid,  held,  that  the 
agreement  was  void  for  want  of 
consideration;  that  plaintiff  could 
not  hold  the  new  lease  for  his  own 
benefit,  nor  deal  with  it  as  his  own 
property,  but  the  renewal  enured 
to  the  benefit  of  the  corporation 
for  which  he  acted.  Robinson  v. 
Jewett.  40 


8.  The  performance  of  an  act  which 
the  party  is  imder  a  legal  obligation 
to  perform  cannot  constitute  a  con- 
sideration for  a  new  contract.    Id. 

4.  The  parties  entered  into  copartner- 
ship under  an  agreement,  by  the 
terms  of  which  defendants  were  to 
contribute  as  their  share  of  the 
capital  certain  premises,  upon 
which  were  buildings  for  manu- 
facturing the  goods  to  be  sold,  at 
an  agreed  valuation  of  $15,000,  at 
whicn  sum  they  agreed,  upon 
liquidation  of  the  btis&ess,  to  take 
the  property  back.  They  con- 
veyea  the  property  by  deed  to 
themselves  and  plaintiff  as  copart- 
ners. The  factory  buildings  were 
destroyed  by  fire;  they  were  in- 
sured at  the  time  on  behalf  of  the 
firm,  and  it  collected  $2,942.65 
upon  the  policies.  In  an  action  for 
an  accounting  upon  dissolution  of 
the  copartnership,  hM,  that  de 
f  endants  were  not  required  to  take 
the  premises  back  at  the  agreed 
valuation,  less  the  amount  of  in- 
surance collected;  that  the  agree- 
ment was,  in  effect,  simply  to  pur- 
chase the  property  back  at  a  stipu- 
lated price,  and  had  reference  tO' 
the  existence  of  the  property  in. 
substantially  the  same  condition, 
reasonable  wear  and  tear  excepted, 
it  was  at  the  time;  and  that  per- 
formance of  the  a^ement  by  the 
vendor  having  been  rendered  im- 
possible by  the  fire,  defendants 
were  not  bound.  Goldman  v. 
Bosenberg,  78 

5.  An  oral  contract,  invalid  by  the 
statute  of  frauds,  because  by  its- 
terms  it  is  not  to  be  performed 
within  one  year  from  tne  making 
thereof,  is  not  validated  by  x>art 
performance.     Wahl  v.  Barnum, 

87 

6.  In  the  absence  of  fraud  or  duress, 
a  settlement  of  a  disputed  claim 
preferred  in  good  faith  by  a  prom- 
isee against  a  promisor  is  a  legal 
consideration  for  the  promise;  and 
the  fact  that  the  promisor  had  a 
legal  defense  to  the  claim  settled 
is  no  defense  to  an  action  on  the 
new  promise.  Id, 

7.  Defendants,  who  were  bankers 
and  brokers,    purchased   certaia 
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bonds  for  plaintiff  under  an  oral 
contract  by  which  thev  agreed  that 
in  case  plaintiff  should  thereafter 
become  dissatisfied  they  would,  on 
demand,  take  the  bonds  off  his 
hands  at  what  they  cost  him.  Upon 
payment  of  the  purchase-price  and 
Uieir  commissions  defendants  de- 
livered the  bonds  to  plaintiff,  who 
thereafter  tendered  them  back  and 
demanded  the  price  paid,  and  on 
defendants'  refusal  to  accept  and 
pay  brought  this  action  for  breach 
of  the  contract.  Held,  that  said 
provision  in  the  agreement  was  not 
a  contract  for  the  sale  of  goods, 
chattels  or  things  in  action  within 
the  statute  of  frauds  (3  R.  S.  186, 
§  8),  but  was  a  provision  for  the 
rescission  of  the  entire  contract,  and 
so  was  valid.    Johnston  v.  TVymA;. 

186 

€.  An  oral  contract,  by  which  a  per- 
son sells  his  own  chattels  or  choses 
inaction  for  more  than  fifty  dollars, 
payment  and  delivery  being  made, 
and  agrees  to  takd  them  back  from 
and  repay  the  purchase-price  to  the 
purchaser  on  demand,  is  an  entire 
contract,  and  the  promise  to  take 
back  the  property  and  repay  the 
purchase-price  is  not  void  under 
the  statute  of  frauds.  Id. 

-9.  When  an  agent,  by  an  oral  con- 
tract, sells  and  delivers  the  goods 
of  a  disclosed  principal,  his  personal 

•  oral  warranty  of  quality  is  not  a 
contract,  independent  of  the  con- 
tract of  sale,  but  is  part  of  it,  and 
one  consideration  is  sufiicient  to 
support  the  sale  and  warranty.    Id, 

10.  Defendants  admitted  in  their  an- 
swer that  thev  were  bankers  and 
brokers,  and  that  they  entered  into 
a  contract  to  purchase  the  bonds 
for  plaintiff,  which  was  within  the 
ordinary  business  of  the  firm.  They 
neither  averred  nor  gave  evidence 
tending  to  show  tliat  the  promise 
to  take  back  the  bonds  was  beyond 
the  scope  of  their  business.  It  was 
shown  that,  in  addition  to  the  busi- 
ness usually  done  by  bankers  and 
brokers,  defendants  were  accus- 
tomed to  purchase  and  carry  se- 
curities on  margins  for  their  cus- , 
tomers,  and  that  the  managing  part- ,' 
ner  made  the  promise  to  take  back  I 
the  bonds.    ^(-M,  tliat  the  evidence  1 


'  would  not'Justify  a  holding,  as  mat- 
ter of  law,  that  the  promise  upon 
which  the  action  was  brought  was 
so  far  beyond  the  scope  of  the  busi- 
ness of  defendants'  firm  that  plaint- 
iff had  no  right  to  rely  upon  it; 
that  the  evidence  was  sufficient  to 
cast  upon  the  defendants  the  bur- 
den or  rebutting  the  presumption 
arising  from  the  evidence  and  the 
pleadinn,  that  the  managing 
partner  had  authority  to  make  the 
contract.  '  Id. 

1 1 .  It  appeared  that  plaintiff  retained 
the  bonds  from  November  16, 1882, 
until  April  28,  1884,  before  he  re- 
quested defendants  to  take  them 
back,  during  which  time  they  had 
greatly  depreciated.  It  was  shown, 
however,  that  defendants'  man- 
aging partner  had  on  several  oc- 
casions advised  plaintiff  not  to  part 
with  the  bonds,  and  assured  him 
that  thev  were  good  and  would 
ultimately  advance  in  the  market. 
Held,  that  plaintiff  was  not  guilty 
of  laches.  Id. 

12.  Where  a  contract  for  work  and 
labor  required  the  work  to  be  done 
i*  in  the  best  workmanlike  manner, 
*  *  ♦  and  to  the  entire  satisfac- 
tion "  of  the  parhr  for  whom  it  is 
done,  field,  that  if  done  in  the  best 
workmanlike  manner  such  party 
could  not  defeat  a  recovery  of  tlie 
price  agreed  to  be  paid  by  arbi- 
trarily and  unreasonably  declaring 
that  it  was  not  done  to  his  satisfac- 
tion.   Doll  v.  NoUe.  230 

18.  While  the  formal  requisites  of  a 
tender  of  performance  of  a  con- 
tract may  oe  waived,  to  establish 
a  waiver  there  must  be  an  exist- 
ing capacity  to  perform.  Eddy  v. 
Dans.  347 

14.  Where,  in  an  executory  contract 
for  the  sale  of  real  estate,  the 
vendee  covenants  to  pay  install- 
ments of  the  purchase-money 
before  the  time  fixed  for  the  de- 
livery of  a  deed,  these  covenants 
are  independent  and  the  vendor 
may  sue  for  such  installments 
when  due  without  tendering  a  con- 
veyance; but  after  that  time  con- 
veyance and  payment  become 
dependent  and  concurrent  acts; 
and  an  action  is  not  maintainable 
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to  recover  any  part  of  the  pur- 
chase-price witliout  proof  of  tender 
of  a  conveyance  before  suit 
brought.  Id. 

15.  Where  the  vendor  has,  subse- 
quent to  the  execution  of  the 
contnu:t,  become  unable  to  convey 
a  substantial  portion  of  what  he 
has  agreed  to  sell,  he  cannot 
make  a  valid  tender  of  perform- 
ance; and,  therefore,  cannot,  after 
the  time  fixed  for  delivery  of  the 
deed,  recover  installments  remain- 
ing unpaid  upon  the  contract.  Id, 

16.  Plaintiffs  contracted  to  sell  and 
convey  to  defendant  certain 
premises,  upon  which  was  a  build- 
mg  occupied  as  a  store,  and  * '  to 
keep  open  a  right  of  way  back  of 
said  store,"  for  $1,600,  payable 
in  annual  installments.  On  pay- 
ment of  $800  of  the  purchase-price, 
as  stipulated,  they  agreed  to  de- 
liver a  "  good  and  sufiicient  "  deed. 
At  the  time  the  contract  was  made 

{)laintilfs  owned  other  adjoining 
ands  over  which  access  could  be 
had  from  the  street  to  the  rear  of 
the  premises.  Soon  after  they 
sold  such  adjoining  land  without 
any  reservation  of  a  right  of  way. 
In  an  action  brought  after  the  time 
fixed  for  the  delivery  of  the  deed 
to  recover  installments  then  due, 
the  court  found  that  the  right  of 
way  was  necessary  to  the  proper 
enjoyment  of  the  store ;  that  the 
parties  intended  that  such  way 
should  be  conveyed  with  the  prem- 
ises, and  that  it  constituted  one-half 
of  the  value  of  the  property.  Hdd, 
that  having  put  it  out  of  their 
power  to  convey  the  property 
agreed  to  be  sola,  plaintms  were 
not  able  to  make  a  valid  offer  of 
performance;  that  the  fact  that  de- 
fendant, on  being  informed  before 
suit  brought  that  plaintiffs  were 
ready  and  willing  to  convey  if  he 
was  ready  to  pay,  replied  that  he 
oould  not  pay  and  desired  to  ^ve 
up  the  property,  was  not  a  waiver 
of  tender  of  a  deed ;  and  that,  there- 
fore, plaintiffs  were  not  entitled  to 
recover.  Id. 

17.  A  wife  may  avoid  a  contract  in- 
duced and  obtained  by  threats  of 
imprisonment  of  the  husband  and 
it  is  immaterial  whether  the  threat 


is  of  lawful  or  unlawful  imprison- 
ment.   Adams  v.  Irving  mU.  Bk. 

606 

18.  It  geetm  the  same  rule  applies  to 
a  husband  where  the  threat  is  of 
the  arrest  of  the  wife,  or  to  a  parent 
or  child,  in  case  of  threats  to  arrest 
the  other.  Id. 

19.  While  a  contract  between  husband 
and  wife  for  a  future  separation  is 
void,  after  a  separation  has  taken 
place,  a  contract  for  the  separate 
support  and  maintenance  of  the 
wife,  valid  and  binding  upon  all 
the  parties,  may  be  made  through 
the  intervention  of  a  trustee.  (la- 
lusha  V.  Qalusha.  63{|^ 

See  Insuhance. 

Insurance  (Fire). 

Marriage  Settlement. 

Partnership. 

Sales. 

Statute  of  Frauds. 


CORPORATIONS. 

Where  a  contract,  made  in  the  name 
of  a  corporation  by  its  president, 
is  one  the  corporation  has  power 
to  authorize  its  president  to  make 
or  to  ratify  after  it  has  been  made, 
thu  burden  is  upon  the  corpor:.tion 
of  showing  that  it  was  not  author- 
ized or  ratified.  Pattenan  v.  Bob- 
inaan,  19a 

When  renewal  ofleaee  to  a  eor* 

poration  taken  by  its  president  in 
his  own  name  enures  to  its  ben^. 

See  Bobinson  v.  Jewett,  40 

See  Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 

MANUFACTURma  CORPOKATIONB 

Municipal  Corfobations. 
Railroad  Corporations. 
Water-Works  Companies. 


COSTS. 

Where  an  appeal  presents  debatable 
questions  not  settled  at  the  time  it 
was  brought,  damages,  by  way  of 
costs  for  the  delay  caused  by  the 
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appeal  authorized  by  the  Code  of 
Civil  Procedure  (§  feSl),  will  not 
be  allowed.  lUdale  ▼.  Brest. ,  etc. , 
D.  cfc  H,  a  Co.  416 


COURTS. 
See  Oekebal  Term. 


COVENANT. 

1.  No  coyenant  is  implied  in  a  con- 
veyance of  land.  Coffin  v.  City  of 
Brooklyn.  150 

•2.  The  rule  that  where  a  portion  of 
land  conveyed  with  covenant  of 
warranty  was,  at  the  time  of  con- 
veyance a  public  highwav,  and 
used  as  such,  this  is  not  a  breach 
of  the  warranty,  rests  upon  the 
presumption  ansing  from  the  op- 
portunity furnished  the  purchaser 
by  the  apparent  existence  or  use  of 
the  highway  to  take  notice  of  it,  and 
in  Quch  case  he  is  charged  with 
knowledge  and  is  to  be  presumed 
to  have  purchased  with  reference 
thereto,    ^pnes  v.  Estey.         501 

^,  The  rule  does  not  apply  where,  at 
the  time  of  the  conveyance,  there 
was  no  indication,  or  notice,  actual 
or  constructive,  of  the  existence  of 
a  highway  or  public  easement;  in 
sudi  case  where  there  is  a  subse- 
quent appropriation  for  a  highway 
by  the  public  in  the  exercise  of  a 
pre-eidsting  right,  of  a  portion  of 
the  land  conveyed,  this  is  a  breach 

■   of  the  covenant.  Id. 


CREDITOR'S  SUIT. 

J.  In  an  action  by  a  firm  creditor  to 
set  aside  an  assignment  made  by 
the  firm  for  the  benefit  of  creditors 
on  the  ground  of  fraudulent 
preferences,  it  appeared  that  a  note, 
indorsed  in  the  name  of  the  firm, 
which  was  one  of  the  preferred 
debts,  was  so  indorsed  by  B.,  a 
member  of  the  firm,  and  used  to 
take  up  a  note  indorsed  by  himself, 
for  the  accommodation  of  the 
maker,  which  the  holder  had  re- 


fused to  renew  unless  the  renewal 
note  was  indorsed  by  the  firm. 
Held,  that  the  burden  of  proof  was 
upon  plaintiff  to  show  that  the  in- 
dorsement was  without  the  con- 
sent of  the  firm;  that  in  the  ab- 
sence of  any  such  proof  the  ac- 
acknowledgmentof  the  debt  in  the 
assignment  and  the  presumption 
of  the  validity  of  that  instrument 
required  the  court  to  assume  con- 
sent; also,  that  the  surrender  of 
the  old  note  and  the  extension  of 
time  of  payment  furnished  a  good 
consideration;  and  so  that,  in  the 
absence  of  proof  x)f  fraud  as  mat- 
ter of  fact,  the  indorsement  was 
valid  and  bhiding.  Berr^iHmer  v. 
Rindskopf.  428 

2.  It  appeared  that  at  the  time  of  the 
indorsement  the  firm  was  insolvent, 
but  did  not  contemplate  an  assign- 
ment, hoping  to  pay  their  debts  in 
full.  The  fact  of  insolvency  was 
not  known  to  the  holder  of  the 
note.  Held,  that  this  fact  did  not, 
as  mattec  of  law,  make  the  in- 
dorsement fraudulent  as  against 
the  firm  creditors.  Id. 

8.  The  firm  of  B.  &  Co.,  of  which 
defendant  B.  was  a  partner,  had 
existed  several  years  prior  to  Sep- 
tember 9, 1888;  on  that  day  E.,  the 
other  member,  died.  B.  continued 
using  the  assets  of  the  firm  in  trans- 
acting a  like  business  under  the 
firm  name.  He  acauired  new  assets 
and  incurred  new  liabilities,  which 
were  treated  by  him  as  belonging 
to  the  late  firm  and  to  him  as  sur- 
viving partner.  In  February,  1884, 
B.  became  indebted  to  the  plaintijffs 
for  goods  purchased  in  the  name 
of  B.  &  Co.,  plaintiffs  knew  at  the 
time  that  E.  was  dead.  Plaintiffs 
recovered  a  judgment  against  B. 
for  the  purchase-price,  and  an  ex- 
ecution thereon  was  returned  un- 
satisfied May  29, 1884.  Before  this 
B.,  individually,  and  as  the  sur- 
viving partner  of  B.  &  Co.,  ex- 
ecuted a  preferential  general  assign- 
ment, which  covered  the  property 
owned  by  the  firm  when  E.  died, 
that  acquired  thereafter  by  the 
dealing  of  B.  in  the  name  of  the 
firm,  and  that  owned  by  him  and 
not  acquired  or  used  in  connection 
with  the  firm  business.  The  pre- 
ferred debts  were  mostly  contracted 
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by  the  firm  before  the  death  of  E. 
and  the  balance  by  B.  in  the  firm 
name  thereafter,  but  were,  except 
one,  renewals  of  obligations  maae 
by  the  firm  before  E.s  death.  The 
assignee  was  directed,  after  paying 
the  preferred  creditors  in  full,  to 
pay  *'  all  the  other  debts,  demands 
and  liabilities  whatsoever  now  ex- 
isting, whether  due  or  to  become 
due,  a^nst  the  said  firm"  or 
againstlS.  as  the  survivor  thereof. 
In  an  action  to  set  aside  the  assign- 
ment as  fraudulent  against  credi- 
tors, hM,  that,  assummg  the  rule, 
that  an  assignment  which  devotes 
property  belonging  to  a  firm  to  the 
payment  of  the  individual  debts 
of  a  member  of  the  firm  is  void  as 
against  firm  creditors,  applies  to 
an  assignment  made  by  a  surviving 
partner,  plaintiffs  were  not  in  a 
position  to  avail  themselves  of  this 
objection,  as  they  were  individual 
creditors  of  B.,  and  only  firm  cred- 
itors who  were  injured  could  com- 
plain; also,  that  plaintifla  could 
not  prosecute  the  action  for  the 
sole  benefit  of  firm  creditors  who 
do  not  complain.  Hdyne$  v. 
Brooks.  487 


DAMAGES. 

1.  Plaintiff's  charter  (§  16,  chap.  110, 
Laws  of  1882)  confers  upon  its  col- 
lector the  powers  of  town  collectors, 
and  requires  him  to  collect  all 
taxes  specified  in  the  roll  delivered 
to  him,  to  pay  over  all  moneys  col- 
lected, and  at  the  expiration  of  his 
warrant  to  return  the  same  "  with 
an  itemized  account  of  unpaid 
taxes."  Provision  is  made  for  the 
collection  of  unpaid  taxes  so  re- 
turned by  suit  and  by  sale  of  real 
estate.  In  an  action  upon  a  col- 
lector's bond  it  appeared  that  the 
amount  paid  over  by  him  was 
$4,879.84,  short  of  that  called  for 
by  his  warrant;  this  he  did  not  re- 
turn and  did  not  render  any  ac- 
count. Held,  that  judgment  was 
properly  rendered  against  him  for 
such  deficit;  that  as,  without  the 
return  of  the  warrant,  the  village 
was  deprived  of  the  power  to  re- 
sort to  the  remedies  given  to  it  for 
the  collection  of  unpaid  taxes,  in 
the  absence  of  evidence  to  the  con- 


trary, the  damage  sustained  W93 
the  amount  unpaid.  Vil,  of  Olean 
V.  Ki7ig,  355 

2.  In  an  action  to  recover  damages 
foriniuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
where  evidence  has  been  given 
tendine  to  show  that  the  person 
injured  will  probably  experience 
further  pain,  or  will  require  fur- 
ther medical  attendance  as  the  re- 
sult of  the  injury,  the  jury,  in  as- 
sessing damag[es,  may  take  into 
account  the  pain  that^may  be  rea- 
sonably expected  and  Ithe  expense 
of  the  memcal  attention  needed  in 
the  future.  Feenty  v.  L.  L  R.  R. 
Co.  875 

8.  Where  an  appeal  presents  debata- 
ble questions  not  settled  at  the  time 
it  was  brought,  damages,  by  way 
of  costs  for  the  delay  caused  by  the 
appeal  authorized  by  the  Code  of 
Civil  Procedure  S  a861),  will  not 
be  allowed.  Timie  v.  Brest,  etc., 
D,  db  H.  a  Co.  416 

4.  The  provisions  of  the  civil  dam- 
age act  (Chap.  646,  Laws  of  1878), 
allowing  a  recovery  in  a  case  speci- 
fied "for  all  damages  sustained 
and  for  exemplary  damages, "  made 
no  change  in  the  rules  as  to  ascer- 
taining damages.  Reid  v.  Terml- 
liger.  680 

6.  The  statute  creates  new  causes  of 
action  for  acts  which  are  made 
wrongs,  and  stamps  them  with  the 
same  character  as  other  wrongs, 
making  them  subject  to  the  exist- 
ing rules  governing  damages  in  ac- 
tions for  torts  or  wrongs  Id, 

6.  In  such  an  action,  therefore,  ex- 
emplary or  punitive  damages  are 
not  recoverable  except  upon  proof 
of  aggravating  circumstances  with 
which  defendant  is  connected.  Id, 

7.  The  fact  that  the  act  gives  to  the 
injured  party  the  right  to  bring  a 
joint  action  against  the  vendor  of 
the  liquor  which  caused  the  intoxi- 
cation and  the  owner  of  the  prem- 
ises where  it  was  sold,  does  nut 
subject  the  owner  to  exemplary 
damages,  although  the  circum- 
stances proved  would  justify  a  re- 
covery of  them  against  the  vendor. 
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uuless  the  proof  connects  the  owner 
with  those  chx^umstanccs.  Id. 

8.  Where,  therefore,  in  an  action  by 
a  wife  to  recover  damages  for  the 
death  of  her  husband  caused  by  his 
intoxication,  there  was  evidence 
sufficient  to  justify  a  recovery  of 
exemplarv  damages  against  the 
vendor  of  the  liquors,  u  e. ,  that  he 
had  been  requested  by  the  plaintiff 
not  to  sell  or  give  intoxicating 
liquors  to  her  husband,  but  there 
was  no  evidence  showing  or  tend- 
ing to  show  that  the  owner  of  the 
premises  where  the  liquor  was  sold 
knew  that  his  tenant  had  been  for- 
bidden to  sell  to  the  deceased,  or 
that  he  knew  that  any  such  sales 
had  been  made  at  any  time,  held, 
that  a  charge  of  the  court  that  the 
jury  might  award  exemplary  dam- 
ages against  both  defendants  was 
error.  Id. 


DEBTOR  AND  CREDITOR. 

1.  In  an  action  to  recover  for  goods 
sold,  wherein  it  was  sou^t  to 
charge  the  defendants  as  partners, 
it  appeared  that  the  defendants 
entered  into  an  agreement  which 
stipulated  that  R.  should  put  a 
stock  of  goods  of  the  value  of 
$3,000,  in  a  certain  store,  to  be 
replenished  from  time  to  time  as 

'  it  run  below  that  amount,  and 
that  the  other  defendants  should 
indorse  the  notes  of  R.  to  the 
amount  of  $2,000  to  be  used  in  the 
business,  they  to  do  what  they 
reasonably  could  to  make  it  a 
success,  and  to  have  an  interest 
in  the  goods  in  the  store  equal 
to  the  amount  of  their  indorsement, 
subject,  however,  to  no  liability 
except  such  indorsement.  At  the 
end  of  the  year  an  inventory,  it 
was  provided,  should  be  taken, 
the  net  profits  ascertained  and  one- 
third  thereof  paid  to  said  other 
defendants  "in  consideration  of 
their  indorsement  and  their  gen- 
eral interest  in  the  business."  The 
business  contemplated  was  there- 
after carried  on  under  the  name 
of  tlie  ' '  Busti  Union  Store. "  Held, 
that  defendants  were  liable  to 
creditors  as  partners.  Magovern  v. 
Robertson,  61 


2.  A  partnership  is  not  prohibited 
from  entering  into  obligations 
outside  of  the  scope  of  the  partner- 
ship business,  provided  it  is  done 
with  an  honest  purpose  and  with 
tiie  consent  of  all  the  copartners; 
and  partnership  property  may  be 
transferred  to  pay  an  indebtedness 
so  incurred,  even  if  the  firm  was 
insolvent  at  the  time  it  entered 
into  the  contract;  if  there  was  a 
good  consideration  to  support  it, 
a  firm  creditor  having  no  lien 
upon  its  property  has  no  legal 
ground  for  complaint  if  firm  prop- 
erty is  appropriate  to  pay  such 
obligation.  Bernheimer  v.  Bind»- 
kopf.  428 

When  lands  are  devimd  charged 

idth  the  payment  of  dehtt,  a  lien  is 
created  in  fa/cor  oj  creditors  enforceable 
againM  the  land  devised. 

See  Clift  v.  Moses,  144 

See  Assignment  fob  Benefit  of 
Creditobs. 
Creditor's  Suit. 


DEFENSES. 

1  The  assignee  of  a  mortgage  takes 
it  subject  to  all  the  defenses,  legal 
and  equitable,  which  the  mortgagor 
has  against  the  enforcement  of  it 
by  the  assignor  at  the  time  of  the 
assignment.    HiU  v.  Boole,       299 

2.  Want  of  consideration  is,  there- 
fore, a  good  defense  in  an  action 
brought  by  an  assignee  to  foreclose 
a  mortgage;  and  this  is  so,  at  least 
where  Qie  assignee  fails  to  establish 
that  he  purchased  in  good  faith 
and  for  value,  although  the  mort- 
gage was  given  in  &aud  of  the 
creditors  of  the  mortgagor.       Id 


DEFINITIONS. 

1.  Probable  cause  is  a  reasonable 
ground  of  suspicion  supported  by 
circumstances  sulllciently  strong, 
in  themselves,  lo  warrant  a  cau- 
tious man  in  liis  belief  that  a  per- 
son accused  is  guilty  of  the  offense 
with  which  he  is  charged.  Ander- 
son T.  Uoto,  836. 
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d.  Maliciousness  is  not  an  element 
of  the  offense  defined  in  the  pro- 
vision of  the  Penal  Code  (§  640, 
sub.  8),  i.  d.,  the  "willfully"  se- 
vering from  the  freehold  of  an- 
other any  produce,  or  anything  at- 
tached thereto.  To  establish  the 
offense  it  is  simply  necessary  to 
show  that  the  act  was  done  in- 
tentionally without  the  consent  of 
the  owner  and  without  right. 
^RADLET,  Haioht  and  Bbown, 
JJ.,  dissenting.)  Id. 

8.  The  term  "individual  banker/' 
as  used  in  the'  state  statutes,  de- 
notes a  person  who,  having  com- 
plied with  the  statutory  require- 
ments, has  received  authority  from 
the  banking  department  to  engage 
in  the  business  of  banking,  sub- 
ject to  its  inspection  and  supervi- 
sion and  to  the  burden  imposed. 
Bgrkim  v.  Smith,  441 

4.  "Private  bankers  "are  persons  or 
firms  engaged  in  the  business  of 
banking  without  any  special  privi- 
leges or  authority  by  statute.    Jd, 

5.  Words  having  a  precise  and  well- 
settled  meaning  in  the  jurispru- 
dence of  a  country,  are  to'  be 
understood  in  the  same  sense  when 
used  in  its  statutes,  unless  a  differ- 
ent meaning  is  unmistakably  in- 
tended. Id. 

6.  The  term  "  beer,"  in  the  absence 
of  evidence  as  to  its  quality  and 
effect,  does  not  necessarily  import 
an  intoxicating  beverage,  as  it  in- 
cludes both  intoxicating  and  non- 
intoxicating  liquors.  Blatz  v. 
Bohrbach.  450 


DEVISES. 

See  Legatees.  Next  of  Kin,  Heirs 
AND  Devisees. 


DIVORCE. 

In  an  action  for  divorce  brought 
by  the  wife,  it  appeared  that  the 
parties  separatea  upon  discovery 
by  plaintiff  tliat  her  husband  was 


having  adulterous  intercour&e  with 
one  of  the  persons  named  in  the 
complaint;  that  soon  thereafter  a 
separation  agreement  was  executed 
by  the  parties  and  a  trustee,  by  the 
terms  of  which  defendant  agreed 
to  convey  to  plaintiff  certain  prop- 
erty, to  pay  to  her  a  specified  sum 
down,  and  to  pay  to  her  $100  each 
month  during  her  life;  all  of  which 
plaintiff  agreed  to  accept  and  take 
m  full  pa^rment  and  satisfactton 
for  her  maintenance  and  support 
during  life.  The  trustee  cove- 
nanted that  plaintiff  should  fully 
support  and  maintain  herself  and 
perform  the  contract  on  her  part 
and  that  he  would  save  defendant 
harmless  from  all  further  expendi- 
tures. The  agreement  gave  plaint- 
iff the  right  to  continue  it  after 
defendant  s  death  upon  her  releas- 
ing all  right  of  dower  and  claims 
of  everv  kind  against  his  estate. 
The  Judgment  below,  as  modified 
at  General  Term,  terminated  the 
said  agreement  and  gave  to  plaint- 
iff $8,000  annual  aumony.  Meld, 
error;  that  the  agreement  was,  at 
its  execution,  valid  and  binding; 
that  it  was  not  invalidated  by  a 
subsequent  violation  of  the  mar- 
riage vow  on  the  part  of  defendant, 
nor  did  the  consideration  support- 
ing it  fail  upon  the  granting  of  a 
decree  of  divorce;  that  after  the 
making  of  the  contract  it  was  not 
in  the  power  of  either  party,  acting 
alone  and  against  the  will  of  the 
other,  to  destroy  or  affect  it;  and 
that,  in  the  absence  of  any  aver- 
ments in  the  complaint  or  proof  of 
facts  which  would  authorize  a 
court  of  equity  to  set  aside  said 
agreement  the  court  had  no  power 
so  to  do,  or,  at  least,  in  the  absence 
of  proof  that  the  sum  agreed  upon 
was  insufficient  for  plaintiff 's  sup- 
port, to  make  an  additional  allow- 
ance.    Oalusha  V.  Galusha.      685 


EASEMENT. 

In  1850  plamtiff's  n-antor,  then  the 
owner  of  uplands  on  the  shore 
of  the  Hudson  river,  built  a  wharf 
below  high-water  mark,  opposite 
to  its  adjacent  uplands,  and  in  1878 
the  commissioners  of  the  land  ofilce 
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granted  him  the  lands  under  water, 
in  front  of  theuplandE,  all  of  which 
he  subsequently  conveyed  to  plaint- 
iff. In  lb77  the  said  commissioners 
made  a  grant  "for  beneficial  en- 
joyment to  the  defendants,  who 
owned  the  uplands  adjoining  the 
plaintiff's  on  the  south,  of  the  lands 
under  water  opposite  their  uplands. 
Since  1859  plaintiff,  or  its  grantor, 
had  been  in  the  habit  of  cutting  ice 
in  a  cove  south  of  said  wharf,  and 
by  means  of  a  canal,  usually  cut 
in  the  ice  over  the  lands  under 
water  covered  by  the  grant  to  de- 
fendants, had  transported  the  ice 
to  said  wharf.  In  1883  defendants 
commenced  the  construction  of  a 
dike  wholly  upon  the  lands  so 
granted  to  them,  which  will  pre- 
vent plaintiff  from  towing  ice  over 
the  same  as  before.  In  an  action 
brou^^ht  to  restrain  the  construction 
of  this  dike,  held,  that,  under  the 
statute  (Chap.  47,  Laws  1786,  as 
amended),  the  plaintiff  could  ac- 
quire no  more  than  the  lands  under 
water  in  front  of  its  uplands,  the 
lateral  limits  of  which  were  per- 
pendicular to  the  shore;  that  as  tlie 
casement  claimed  on  defendants' 
lands  could  not  be  acquired  by  ex- 
press grant  it  could  not  be  acquired 
by  prescription;  and  that,  even 
assuming  defendants'  dike  consti- 
tuted a  purpresture  or  a  nuisance, 
plaintiff  could  not  maintain  an 
action  for  its  abatement.  Knick. 
Ice  Co,  V.  multz.  882 


EJECTMENT. 

1.  An  action  of  ejectment  founded 
only  upon  adverse  possession  may 
be  maintained  even  against  the  true 
owner.    Barnes  v.  Light,  84 

2.  In  such  case,  however,  where  the 
alleged  adverse  pK>ssession  is  *'  un- 
der a  claim  of  right,  exclusive  of 
any  other  right,  but  not  founded 
upon  a  written  instrument  or  a 
judgment  or  decree,"  it  is  necessary 
for  plaintiff  to  show  an  actual  con- 
tinued occupation,  and  only  the 
premises  so  occupied  can  be  deemed 
to  have  been  held  adversely.  (Code 
Civ.  Pro.  §  871);  to  establish  sucli 
occupation  it  must  appear  that  the 
land  was  protected  by  a  substantial 


inclosure,  or  has  been  actually  cul- 
tivated or  improved  (g  872).-      Id. 

8.  A  claim  of  title  may  be  made  by 
acts  as  well  as  assertions.  Id. 

4.  In  an  action  of  ejectment  it  ap- 
peared that  the  locus  in  quo,  a  small 
triangular  strip  of  land,  was  not 
included  in  plaintiff's  record  title 
of  his  farm.  The  evidence,  how- 
ever, justified  a  finding  that  plaint- 
iff ana  his  predecessors  in  title  had 
been  in  the  actual  occupation  and 
enjoyment  thereof  as  part  of  the 
farm  for  more  than  twenty  jears, 
it  being  a  portion  of  a  cultivated 
field  inclosed  within  a  substantial 
fence;  and,  while  there  was  no  evi- 
dence of  any  claim  of  title  by  word 
of  mouth,  it  appeared  that  each 
grantee  of  the  farm  in  taking  pos- 
session entered  upon,  actually  occu- 
pied and  improved  the  land  in  con- 
troversy or  a  part  of  it.  IIM,  that 
a  refusal  of  the  court  to  submit  to 
the  jury  the  question  as  to  whether 
plaintiff  had  not  had  such  adverse 
possession  as  to  give  him  title  was 
error.  Id, 


EQUITABLE  CONVERSION. 

In  an  action  to  recover  a  certified 
check,  representing  the  balance 
claimed  to  be  due  of  the  purchase- 
price  of  certain  real  estate  sold  by 
plaintiff  to  defendant  W.,  it  ap- 
peared that  one  B.  died  seized  of 
the  premises  in  question,  leaving 
her  surviving  a  brother  and  two 
sisters,  8.  and  A.,  her  only  heirs- 
at-law,  and  leaving  a  will  by  which 
she  gave  her  entire  estate,  real  and 
personal,  to  her  executors,  in  trust, 
with  power  and  directions  to  sell 
and  distribute  the  proceeds  to  her 
brother  and  sister  S.,  each  one-third, 
the  income  of  the  other  third  to  be 
paid  to  A.  during  the  joint  lives  of 
nerself  and  her  husband.  If  she 
survived  him  she  was  to  take  the 
corpus  of  the  fund;  if  she  died 
before  him,  leaving  lawful  issue, 
the  income  to  be  paid  for  their 
benefit  until  the  youngest  should 
reach  the  age  of  twenty-one  years; 
and  then  the  principal  to  be  paid 
to  them;  in  case  of  the  death  of  A. 
without  leaving  issue,  or  if  all  of 
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said  issue  die  before  reaching  the 
age  ^f  twenty-one  the  fund  to  go 
to  the  brother  and  S.  At  the  time 
of  the  death  of  the  testatrix,  A. 
had  no  children  living.  One  of  the 
executors  died,  and  the  survivor, 
who  was  the  brother  of  the  testa- 
trix, with  his  sister  S.,  conveyed  all 
their  interest  in  said  premises  to  A. 
Shortly  after,  upon  petition  of  the 
three,  the  Supreme  Court  made  an 
order  accepting  the  resignation  of 
the  surviving  executor,  as  trustee 
under  the  will,  discharging  him  as 
such  and  appointing  A.  trustee. 
She,  as  trustee,  conveyed  said  prem- 
ises to  ./.,  who  reconveyed  to  her, 
and  she  then,  individually,  con- 
veyed to  plaintiff.  W.  objected 
that  plaintiff's  deed  did  not  convey 
a  good  title  to  one-third  of  the  prem- 
ises. Held,  untenable;  that  by  the 
vdll  there  was  an  equitable  con- 
version of  the  real  estate  into  per- 
sonalty; that  the  provision  therein 
as  to  the  children  of  A  was  void, 
being  in  contravention  of  the  stat- 
ute forbidding  the  suspension  of 
the  absolute  ownership  of  personal 
property  for  more  than  two  lives 
in  being  (1  R  S.  778,  §  1),  and  the 
testatrix  died  intestate  as  to  that 
part  of  her  estate;  that,  by  the  con- 
veyance to  A.  from  her  brother 
and  sister,  she  acquired  the  entire 
beneficial  interest  therein;  that  as 
the  beneficiaries  could  effectually 
elect  to  have  a  reconversion  into 
realty,  and  take  it  as  land  rather 
than  the  proceeds  of  it,  and  as  all 
the  parties  having  any  beneficial 
interest  in  the  land  or  its  proceeds 
had  joined  in  a  conveyance  of  it  so 
tiiat  no  occasion  remained  for  an 
exercise  of  the  power  of  sale,  the 
exercise  of  that  power  might  be 
deemed  dispenseid  with  and  de- 
feated; and,  that,  therefore,  her 
deed  conveyed  to  plaintiff  a  good 
title.     Greenland  v.  Waddell.     234 

When  potoer  of  sale  to  pay  debts 

given  by  wiU  to  executors  does  not  work 
an  equitable  conversion  of  the  real  es- 
tate into  personalty. 

See  CUft  V.  Moses,  144 


ESTOPPEL. 

The  petitioner  in    lunacy  proceed- 
ings is  not  a  party  to  the  record  in 


such  sense  that  he  is  bound  by  the 
finding,  and  precluded  from  show- 
ing t&t  the  lunatic  was  sane,  in 
an  action  to  set  aside  such  a  deed 
or  mortgage  executed  by  him. 
HugJies  v.  Jones,  67 

See  FoRHBR  Adjttdication. 


EVIDENCE. 

1.  A  deed  or  mortgage  executed  by 
one  who  thereafter,  by  inquisition 
in  proceedings  de  lunatic,  is  found 
to  be  a  lunatic,  although  made 
within  the  period  during  which 
he  is  declared  by  the  finding  to 
have  been  a  lunatic,  is  not  abso- 
lutely yoid;  the  proceedings  are 
S resumptive,  not  conclusive,  evi- 
ence  or  want  of  capacity,  and  may 
be  overcome  by  satisfactory  evi- 
dence of  sanity.  Hughes  v.  Jones.  67 

3.  In  an  action  upon  a  promissory 
note,  the  defense  upon  the  part  of 
H.,  an  indorser,  was  omission  of 
demand  and  notice  of  non-pay- 
ment. It  appeared  that  before  the 
maturity  of  the  note,  H.  called 
upon  plaintiff,  the  holder,  and 
asked  to  have  it  extended  another 
year.  To  this  plaintiff  agreed,  if 
H.  would  "  let  his  name  be  on  it 
and  let  it  be  as  it  was,'*  to  which 
H.  assented.  The  conversation  as 
to  renewal  was  testified  to  by  plain- 
tiff. H.,  as  a  witness  in  his  own  be- 
half, denied  it.  On  cross-examin- 
ation he  was  asked  and  compelled 
to  answer,  under  objection  and 
exception,  as  to  whether  the  maker 
of  the  note  had  not  failed  in 
business?  Held,  no  error;  that,  as 
bearing  upon  the  credibility  of 
H.,  it  was  proper  to  show  the  ex- 
tent of  his  interest.  Cody  v.  Brad- 
shau>,  18S 

8.  Plahitiff's  complaint  alleged,  in 
substance,  that  the  parties  were 
formerly  copartners;  that  the  co- 
partnership had  been  dissolved 
and  a  settlement  made;  that  de- 
fendant had  agreed  to  collect  the 
debts  due  the  firm,  amounting  to 
a  sum  specified,  and  as  soon  as 
collected,  to  pay  over  to  plaintiff 
his  share,  i.  e.,  one-half  thereof; 
that  defendant  had  collected  said 
amount,    but   had   not   paid    as 
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agreed,  and  judgment  was  de- 
manded for  the  one-half.  The 
dissolution  was  by  an  indorsement 
upon  the  copartnership  agreement, 
which  indorsement  stated  that  the 
copartnership  was  dissolv^ed  bv 
mutual  consent,  and  that  defena- 
ant  was  authorized  and  consented 
**  to  settle  all  debts  to  and  by  the 
firm."  Plaintiff  was  permitted  to 
show,  mostly  by  oral  evidence,  that 
all  the  partnership  matters  were, 
about  the  time  of  the  dissolution, 
settled  and  adjusted,  its  assets  di- 
vided, and  its  debts  paid  or  as- 
sumed by  defendant,  and  nothing 
left  to  be  done  except  the  collec- 
tion and  division  of  the  debts  due 
the  firm,  and  that  defendant  agreed 
to  pay  to  plaintiff  his  share  of  the 
collections.  Hdd,  that  the  evi- 
dence was  properly  received;  that 
it  was  not  lendeiied  incompetent 
by  the  agreement  of  dissolution,  as 
the  adjustment  of  the  partnership 
matters  and  the  promise  to  pay 
were  not  merged  in,  and  were  not 
contradictory  of  said  agreement. 
Fsrguaon  v.  Baker.  257 

4.  Defendant  and  one  D. ,  having  been 
appointed  administratorB  on  condi- 
tion that  they  file  the  usual  bond 
with  two  sureties,  agreed  between 
themselves  that  each  should  furnish 
a  sure]^.  Defendant  applied  to 
plaintiff  to  sign  the  bond,  stating 
that  he  had  an  interest  in  the  estate 
as  it  was  indebted  to  him,  and  upon 
his  oral  guaranty  to  save  plaintiff 
from  all  loss  plaintiff  consented  and 
executed  the  bond  as  surety  for  both 
administrators.  Plaintiff  having 
been  compelled  to  pay  il.200  for 
a  default  of  D.,  as  administrator, 
brought  this  action  upon  the  guar- 
anty. Defendant  offered  to  prove 
that  with  plaintiff's  knowledge  and 
approval  D.  took  $100  belonehig 
to  the  estate  and  converted  it  to 
his  own  use  placing  with  the  assets 
as  a  substitute  his  own  note,  in- 
dorsed by  plaintiff,  which  note  was 
not  paid.  This  was  excluded  on 
plaintiff's  objection.  Hdd,  error; 
that  for  a  d^t^wtomY  committed  with 
his  connivance  plaintiff  could  not 
charge  defendant.  Tighe  v.  Mar- 
Tisan,  263 

6.  Where  a  complaint  in  an  action 
for  assault  and  battery  sets  forth 


facts  from  which  malice  may  be 
inferred,  ^though  there  is  no  ex- 
press averment  that  the  assault  was 
made  with  malice,  evidence  of  the 
circumstances  immediately  con- 
nected with  the  transaction  tending 
to  show  that  defendant  acted  ma- 
liciously is  competent  and  may  be 
given.    Ey'er$  v.  WooUey.         294 

6.  Defendant,  a  fire  insurance  com 
pany,  issued  a  policy  to  W.  and 
his  wife  upon  a  bam,  etc.,  the  title 
to  which  was  in  W.  It  contained 
a  clause  that  if  the  property  insured 
should  be  sold  or  conveyed,  or  the 
interest  of  the  parties  changed  in 
any  manner,  the  policy  should  be 
null  and  void  until  the  written 
consent  of  the  company  at  the 
home  office  is  obtained.  Subse- 
quently W.  conveyed  said  property 
to  a  third  person,  who  on  the  same 
day  conveyed  it  to  W.'s  wife.  No 
notice  of  these  transfers  was  gjven 
to  defendant,  nor  was  its  written 
consent  obtained.  In  an  action  by 
W.  and  his  wife  upon  the  policy 
oral  evidence  on  the  part  of  plaint- 
iffs was  received,  under  objection, 
tending  to  show  that  W.,  on  appli- 
cation for  the  insurance,  informed 
defendant's  solicitor  of  his  inten- 
tion to  convey  the  property  to  his 
wife,  and  requested  that  tlie  policy 
be  so  drawn  as  to  cover  his  interest 
before  conveyance,  and  that  of  his 
wife  afterwards,  and  was  informed 
by  him  that  this  could  be  accom- 
plished by  issuing  the  policy  to 
himself  and  wife.  Mdd,  error ;  that 
as  the  action  was  not  to  reform  the 
contract  but  to  enforce  it,  and  as 
the  act  which  vitiated  it  had  not 
been  performed  when  it  was  issued, 
such  evidence  was  incompetent  to 
show  a  waiver  of  its  condition,  and 
thus  estop  defendant  from  inter- 
posing as  a  defense  a  breach  thereof , 
that  it  was  an  attempt  to  vary  or 
contradict  by  parol  evidence  one 
of  the  express  provisions  of  the 
policy,  and  was,  therefore,  inad- 
missible.    WdUon  V.  Aff.  Ing.  Co, 

817 

7.  Defendants  were  contractors  en- 
gaged in  the  construction  of  a  sec- 
tion of  the  road  of  the  ^,  Y., 
W.  8.  &  B.  R.  R.  Co.  They  were 
in  the  habit  of  making  up  a  con 
struction  train  at  a  point  where  said 
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road  crossed  at  grade  the  tracks  of 
the  A.  &  S.  R.  R.  Co..  and  had 
authority  from  the  lessee  of  the  lat- 
ter road  to  cross  it.  In  making  up 
such  a  train  the  rear  car,  which 
was  not  coupled  to  the  one  pre- 
ceding it,  was  backed  so  that  the 
rear  end  projected  over  the  track 
of  the  A.  &  8.  road,  and  was  left  in 
that  position  when  the  train  moved 
forward.  A  freight  train,  drawn 
by  an  engine  in  charge  of  plaintiff, 
came  in  collision  with  said  car  be- 
fore defendant's  employes^  after 
the  engine  came  in  sight,  could 
remove  the  car  from  the  track. 
Plaintiff,  in  apprehension  of  dam- 
age from  the  collision,  lumped 
from  his  engine  and  was  injured. 
In  an  action  to  recover  damages 
plaintiff,  as  a  witness  in  his  own 
Sehalf,  and  the  conductor  of  the 
train,  were  permitted  to  testify, 
under  objection  and  exception,  that 
there  was  no  requirement  to  stop  at 
K.  S.,the  station  where  the  acci- 

no  error;  that  as  the  speciiu  order 
upon  which  the  train  was  run  did 
not  permit  them  to  observe  the 
schedule  time  of  reaching  and  leav- 
ing stations,  the  time  table  was,  in 
that  respect,  sui)er8eded  by  the 
order,  and  the  witnesses'  relation 
to  the  business  enabled  them  to 
give  a  construction  to  such  order. 
Albert  v.  Sweet  863 

8.  In  an  action  to  recover  aamages 
for  inluries  alleged  to  have  been 
caused  by  defendant's  negligence, 
a  witness,  caXLed  for  the  defendant, 
testified  that  he  was  a  practicing 
physician,  and  that  plaintiff,  the 
day  after  the  accident,  called  upon 
and  consulted  him.    He  was  then 

'  asked  if  he  conversed  with  plaintiff 
about  her  injuries  and  if  he  made 
an  examination  of  her.  This  was 
objected  to  and  excluded,  as  call- 
ing for  a  privileged  communica- 
tion. SUd,  no  error.  Feeney  v. 
X.  /.  B,  R.  Co.  875 

9.  Inanactionagainst  theclerkof  a 
police  court  for  false  imprison- 
ment, evidence  of  the  disposition 
made  by  the  grand  jury  of  the 
charge  against  plaintiff  was  ex- 
cluded on  the  trial.  Hdd,  no  error; 
that  it  could  have  no  legitimate 
bearing  upon  the  question  of  the 


legality  of  plaintiff's  arrest. 
ner  v.  MeChnoan, 


405 


10.  It  eeeme  the  courts  will  take  no- 
tice that  many  of  the  beverages 
sold  under  the  name  of  beer  are 
not  intoxicating,  while  tJie  stronger 
kinds,  such  as  ale,  porter  and  strong 
beer  are  of  an  intoxicating  charac- 
ter.   BlaU  V.  JBohrbaeh,  450 

11.  Opinions  of  medical  experts  that 
an  injury  received  was  the  cause 
of  the  condition  of  the  person  in- 
jured, and  that  certain  conse- 
quences in  relation  to  his  phvsical 
health  and  condition  would  follow 
as  the  result  of  the  injury  as  indi- 
cated by  such  condition  are  com- 
petent evidence.     McClain  v.  B. 

C,  B.  R  Co.  459 

12.  In  an  action  against  a  town  to 
recover  damages  for  alleged  negli- 
gence on  the  part  of  its  highway 
commissioners  in  omitting  to  keep 
a  road  in  repair  one  of  the  com- 
missioners, as  a  witness  for  defend- 
ant, who  was  well  acquainted  with 
the  town,  was  asked:  '*  What  is  its 
character  as  to  the  necessity  of 
highway  labor  ? "  This  was  ob- 
jected to  and  excluded.  Held,  no 
error;  that  while  it  was  competent 
to  prove  the  extent  and  situation 
of  the  highways  of  the  town  with 
a  view  to  show  the  demand  upon 
it  for  the  use  of  funds,  this  neces- 
sity may  only  be  proved  by  facts, 
while  the  question  called  lor  the 
conclusion  of  the  witness,  not  the 
facts.    IwryY.  Town  cf  Deerpark. 

470 

13.  Where,  in  an  action  upon  a  con- 
tract, both  parties  allege  in  their 
pleadinss  that  important  provi- 
sions of  the  contract  arc  not  em- 
braced in  a  written  agreement 
executed  by  them,  it  is  competent 
for  either  to  establish  the  omitted 
provisions  by  oral  evidence.  Doty 
V.  Thomson,  515 

14.  Defendant,  an  insurance  associa- 
tion,orgaiiized  under  the  act  of  1888 
(Chap.  175,  Laws  of  1883),  admitted 

D.  as  a  member  and  issued  to  him 
a  certificate  whereby  it  agreed  to 
pay  plaintiff,  upon  proofi  of  D.s 
death,  $5,0(K)  from  its  ''death 
fund."  The  contract  provided  that 
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it  should  be  void  if  the  member 
shall  die  ''in  violation  of  or  at- 
tempt to  violate  any  criminal  law 
of  the  United  States  or  of  any  state 
or  country  in  which  the  member 
herein  named  may  be."  D.  died 
in  this  state  and  defendant  offered 
to  prove  that  he  died  from  the 
effects  of  poison  taken  by  him  with 
intent  to  take  his  life.  The  evi- 
dence was  excluded.  Held,  no 
error;  that  the  fact  that  D.  com- 
mitted suicide  was  no  defense 
within  the  conditions  of  the  policy, 
suicide  not  being  a  crime  withm 
this  state,  although  the  attempt  to 
commit  suicide  is.  Darraw  v.  F. 
F.  Sac,  587 

15.  Plaintiff  took  passage  on  one  of 
defendant's  cars,  paying  the  usual 
fare.  A  rule  of  the  company  im- 
posed an  extra  charge  for  each 
package  **too  large  to  be  carried 
on  the  lap  of  the  passenger  with- 
out incommoding  others. "  Plaint- 
iff carried  two  packages  of  picture 
frames  about  two  feet  in  length 
and  twentv  inches  wide,  and,  be- 
cause of  alleged  refusal  to  pay  an 
additional  charge  therefor  or  to 
leave  the  car,  was  forcibly  ejected 
therefrom.  In  an  action  for  as- 
sault and  battery  the  conductor 
was  called  as  a  witness  for  defend- 
ant. On  his  cross-examination  he 
was  asked  whether  he  testified  on 
a  former  occasion  that  he  told  the 
plaintiff  at  the  time  of  the  occur- 
rence in  question  that  he  could  not 
ride  inside  the  car  because  it  was 
against  the  rules  unless  he  paid  for 
the  packages;  he  answered  in  the 
affirmative.  A  witness  called  by 
the  plaintiff,  for  the  purpose  of 
contradicting  the  conductor,  was 
asked,  and  permitted  to  answer 
imder  objection  and  exception, 
this  question:  '*  Did  he  testify 
that  he  demanded  that  the  plaint- 
iff should  pay  for  frames  and 
that  he  refused  to  pay?"  His 
answer  was  to  the  effect  that  the 
conductor  did  not  so  testify.  Held, 
that  the  reception  of  the  testimony 
was  error;  that  the  answer  in  the 
affirmative  by  the  conductor  closed 
the  inquiry,  as  there  was  nothing 
legitimately  to  contradict.  Morris 
V.  At  Ave,  R  E.  Co.  552 

16.  B.,  the  owner  of  certain  prem- 
ises in  the  city  of  B.,  built  thereon 


a  block  of  houses  and  contracted 
with  W.  to  plumb  them  and  con- 
nect with  the  water  main.  B..  be- 
coming involved,  failed  to  make 
the  payme^t«  due  W.  B.  had  con- 
sented that  the  rents  of  one  of  the 
houses  which  had  not  yet  been  con- 
nected with  the  street  main  might 
be  paid  over  to  defendant's  firm 
to  ,  apply  upon  a  debt  he  owed 
them;  the  tenant,  tlireatening  to 
leave  the  house  unless  the  water 
connection  was  made,  defendant 
spoke  to  W.  in  regard  thereto  and 
was  informed  that  the  failure  to 
make  the  connection  was  for  want 
of  laborers  to  dig  the  trench;  upon 
defendantpromisine  to  find  him  a 
laborer,  W.  agreed  to  make  the 
connection.  Defendant  told  one 
D.,  who  applied  to  him  for  work, 
that  he  thought  W.  would  give  him 
a  job  at  digging.  D.  went  to  W., 
who  sent  one  of  his  employes  with 
him  to  show  where  and  how  to  dig 
the  trench,  and  D.  afterwards  did 
the  digging,  reported  it  to  W.  and 
was  sent  back  to  cover  up  the 
hole.  During  the  interval  between 
the  digging  and  covering  the  ditch 
plaintiff  fell  into  it  and  was  in- 
jured. In  an  action  to  recover 
damages.  Defendant  offered  to 
prove  by  W.  that  the  digging  was 
done  under  the  contract  with  B. 
and  that  W.  had  no  contract  with 
anyone  else  when  it  was  done. 
This  was  excluded  under  plaintiff's 
objection.  Held,  error.  jr<f%  v. 
Doodff,  575 

17.  It  seems,  that  in  an  action  upon  a 
policy  of  marine  insurance  on 
freight,  the  bill  of  lading  unau- 
thenticatcd,  the  master  of  the  ves- 
sel being  alive,  is  not  competent 
evidence  against  the  insurers  of 
the  kind  or  quant  it  v  of  the  cargo 
or  the  amount  of  freight  due  on 
delivery.  Palmer  v.  O,  W.  Ins, 
Co.  599 

^—When  statements  in  circular, 
issued  by  insurance  company,  mil  not 
affect  terms  of  written  policy  or  consti- 
tute a  waiver  of  its  conditions. 

See  Fowler  Y,  M,  L,  Ins.  Co.     889 

In  an  action  to  recowr  dam- 
ages for  the  alleffed  unlawful  taking 
of  water  from  a  creek  which  supplied 
plaintiff's  mill,  plaintiff  offered  to 
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$how  that  after  the  date  lohen  dtfend- 
atU  began  taking  water  there  teas  in 
certain  seasons  less  water  in  the  stream 
than  formerly.  This  was  oi^jeeUd  to 
and  occluded.    Held,  error. 

See  Garwood  v.  If,  T.  C.  A  H.  R 
B.  R  Co,  (Mem.)  649 


EXCEPTIONS. 

An  exception  is  essential  to  raise  a 
question  of  law,  and  while  for  that 
purpose  an  exception  to  a  finding 
of  fact  may  be  effectual,  where 
there  is  no  evidence  to  support  the 
finding,  if  there  is  no  exception,  it 

•  is  not  the  subject  of  review  here. 
leaser  v.  First  Nat.  Bk.  492 

Where  a  ease  shows  no  excep- 
tion to  a  finding  of  fact,  and  it  does 
not  appear  it  contains  all  theemdenct, 
this  court  must  presume  that  thefiTid- 
ing  was  sustained  by  the  evidence^ 

See  Patterson  y.  Robinson,         193 

In  absence  of  an  exception,  an 

objection  to  incompetent  evidence  is  not 
available  on  appeal. 

See  Palmer  v.  G,  W.  Ins.  Co.    599 

Question  not  raised  on  trial, 

and  presented  by  appropriate  exception 
may  not  be  raised  on  appeal. 

See  Adams  v.  /.  Jf.  Rank.         606 


EXECUTOR  AND   ADMINIS- 
TRATOR 

Defendant  and  one  D. ,  having  been 
appointed  administrators  on  condi- 
tion that  thej  file  the  usual  bond 
with  two  sureties,  agreed  between 
themselves  that  each  should  fur- 
nish a  surety.  Defendant  applied 
to  plaintiff  to  si^n  the  bond,  stating 
that  he  had  an  interest  in  the  estate 
as  it  was  indebted  to  him,  and 
upon  his  oral  guaranty  to  save 
plaintiff  from  all  loss  plnintiff  con- 
sented and  executed  the  bond  as 
surety  for  both  administrators. 
Plaintiff  having  been  compelled  to 
pay  $1,200  for  a  default  of  D.,  as 
administrator,  brought  this  action 
upon  the  guaranty.  Defendant 
Claimed  that,  so  far  as  it  related  to 
D.,  it  was  a  special  promise  to  an- 
swer for  the  debt,  default  or  mis- 
carriage of  another,  and  bo  was 


void  tmder  the  statute  of  frauds. 
(2  R.  S.  186,  §  2.)  Held,  untenable; 
that  the  promise  was  an  original 
one,  not  severable  in  its  nature, 
and  legally  beneficial  to  the  defend- 
ant only.     IXghe  v.  Morrison.  263 

When  execution  of  potoer  of 

sale  created  by  wiU  devolves  upon  the 
executor  as  mek,  not  as  trustee,  and 
when  order  accepting  resignation  as 
trustee  does  not  relieve  exeoutor  of  his 
duty  as  such. 

See  Greenland  v.  WaddeU.  234 


EXPERTS. 

Opinions  of  medical  experts  that  an 
injury  received  was  the  cause  of 
the  condition  of  the  person  injured, 
and  that  certain  consequences  in 
relation  to  his  physical  health  and 
condition  would  follow  as  the  re- 
sult of  the  injury  as  indicated  by 
such  condition  are  competent  evi- 
dence.   McClainY.B.C'.RR.Co. 

459 


FALSE  IMPRISONMENT. 

1.  In  an  action  for  malicious  prose- 
cution and  false  imprisonment  the 
burden  is  upon  pliuntiff  of  show- 
ing the  want  of  probable  cause 
and  malice  upon  the  part  of  de- 
fendant.   Anderson  v.  now.      836 

2.  Where  there  is  no  dispute  as  to 
facts  the  question  as  to  the  exist- 
ence of  probable  cause  is  one  for 
the  court.  Id. 

3.  Probable  cause  is  a  reasonable 
ground  of  suspicion  supported  by 
circumstances  sufficiently  strong, 
in  themselves,  to  warrant  a  cau- 
tious man  in  his  belief  that  a  per- 
son accused  is  guilty  of  the  offense 
with  which  he  is  charged.         Id. 

4.  Plaintiff  was  arrested  without  a 
warraat  and  taken  into  a  District 
Police  Court,  by  a  policeman  in 
the  city  of  New  York,  on  the  com- 
plaint of  one  G.,  who  claimed  that 
plaintiff  had  assaulted  him.  The 
police  justice  was  engaged  and 
plaintiff  was  taken  to  the  desk  of 
defendant,  who  was  the  assistant 
clerk.    While  the  ofi^cer  was  stat- 
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ing  the  cose,  defendant,  api>arently 
annoyed  bj  plaintiff's  interrup- 
tions, directed  the  officer  to  put 
him  in  a  room  in  which  prisoners 
were  kept.  This  was  done,  and 
plaintiff  remained  there  a  few 
minutes   until   a   complaint   was 

Erepared;  he  was  then  brought 
efore  the  justice  and  discharged 
from  custody  on  giving  bail.  In 
an  action  for  false  imprisonment 
ic  did  not  appear  that  defendant, 
in  directing  plaintiff's  removal 
from  the  room,  was  actins^  pur- 
suant to  any  rules  or  regulations 
of  the  court  or  the  board  of  police 
justices,  or  in  performance  of  any 
specific  authority  conferred  upon 
mm  by  his  superior.  BIdd,  that 
from  the  facts  it  must  be  assumed 
the  arrest  of  the  plaintiff  was  legal, 
and  having  been  taken  before  the 
court  as  required  by  the  statute 
(§  279,  chap.  410,  Laws  of  1882) 
it  was  within  thb  power  of  the 
police  officer,  and  it  was  his  duty, 
until  he  could  be  there  arraigned, 
if  the  orderly  proceedings  in  the 
court  required  it,  without  any 
direction  of  the  court  or  its  officer, 
to  remove  him  to  the  place  appro- 
priated for  the  detention  of  per- 
sons in  custody  awaiting  the  action 
of  the  court,  and  that  a  verdict  was 
properly  directed  for  the  defend- 
ant.   Ebpner  v.  MeOmoan,       405 

6.  Evidence  of  the  disposition  made 
by  the  grand  jury  of  the  charge 
against  plaintiff  was  excluded  on 
the  trial.  Held,  no  error;  that  it 
could  have  no  legitimate  bearing 
upon  the  question  of  the  legality  ot 
ptamtiff's  arrest.  Id, 


FINDINGS  OF  LAW  AND  FACT. 

1.  Where  findings  of  fact  of  a  court 
or  referee  are  so  inconsistent  that 
thev  cannot  be  reconciled,  those 
which  are  more  favorable  to  the 
appellant  will  control  on  appeal 
Wahl  V.  Bovmum,  87 

8.  Defendants  were  contracton  en- 
gaged in  the  cocptruction  of  a  sec- 
flon  of  the  road  of  the  N.  Y., 
W.  8.  &  B.  R.  R  Co.  They  were 
in  the  habit  of  making  up  a  con- 
struction train  at  a  point  where 


said  road  croased  at  gnde  the 
tracks  of  the  A.  &  8.  U.  R.  Co., 
and  had  authoritv  from  the  lessee 
of  the  latter  road  to  cross  it.  In 
makins;  up  such  a  train  the  rear 
car,  which  was  not  coupled  to  the 
one  preceding  it,  was  backed  so 
that  the  rear  end  projected  over  the 
track  of  the  A.  &  8.  road,  and  was 
left  in  that  position  when  the  train 
moved  forward.  A  freight  train, 
drawn  by  an  engine  in  charge  of 
phdntiff ,  came  in  collision  with  said 
car  before  defendant's  employes, 
after  the  engine  came  in  sight, 
could  remove  the  car  from  the 
track.  Plaintiff,  in  apprehension  of 
damage  from  the  collision,  lumped 
from  his  engine  and  was  mjured. 
In  an  action  to  recover  damages 
the  referee  found  that  when  defend- 
ants' employes  saw  the  freight 
train  approaching  one  of  them  ran 
towards  it,  hallooing  and  swinging 
his  hat  for  the  distance  of  two 
hundred  yards  from  the  crossing 
where  he  was  first  seen  by  plaintiff, 
who  made  no  effort  to  stop  the 
train  until  within  two  hundred  and 
fifty  feet  from  the  crossing;  he, 
however,  also  found,  firom  evidence 
justifying  it,  that  when  plaintiff 
first  saw  the  man  sent  out  to  signal 
him  he,  for  the  first  time,  saw  the 
obstruction,  and  that  he  then  blew 
the  whistle  for  application  of  the 
brakes,  reversed  his  engine  and  en- 
deavored to  stop.  His  train  was 
moving  at  the  rate  of  about  fifteen 
miles  an  hour.  Held,  that  the  fair 
meaning  of  the  findings  was  that 
he  promptly  applied  the  means  at 
his  command  to  stop  the  train ;  that 
the  findings  were  not  inconsistent, 
and  that  it  could  not,  as  matter  of 
law,  be  held  that  phiintiff  was 
guiltv  of  contributory  negligence; 
but  that  the  question  was  one  of 
fact.    Albert  Y.  Swet,  868 

Where  a  case  ^awe  no  excep- 
tion to  a  finding  of  fact  and  it  doee 
not  appear  it  eonUUne  ail  the  endtnee, 
this  court  must  presume  that  the  find- 
ing WIS  sustained  bv  the  etidence. 

Bee  Butterson  y.  Mobinson.         198 


FINES. 

L  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (S§  14,  2281, 
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8284)  defining  what  is,  and  provid- 
ing the  punishment  for,  a  civil 
contempt,  the  amount  of  line 
which  may  be  imposed  must  be 
based  upon  proof  of  the  damages 
actually  sustained.  Moff<U  v.  Her- 
man,  181 

2.  In  a  proceding  to  punish  defend- 
ant for  contempt  in  verifying  and 
interposing  an  answer  to  a  com- 
plaint which  the  court  decided  to 
be  false  and  untrue,  the  court 
found  that  by  reason  of  the  mis- 
conduct plaintiff  was  prevented 
from  collecting  his  judgment,  and 
fined  defendant  the  amount  thereof. 
It  appeared  that  the  only  property 
belonging  to  defendant,  afier  the 
commencement  of  said  action,  was 
conveyed  by  him  to  a  third  person 
on  March  1, 18S5,  the  deed  not  be- 
ing recorded  until  March  fourth; 
that  plaintiff  could  not  have  ob- 
tained Judgment  until  March 
fourth  had  no  answer  been  served, 
and  that  it  was,  in  fact,  served  on 
March  third.  Bdd,  that  the  fine 
imposed  was  in  excess  of  the  sum 
the  court  had  power  to  inflict.    Id. 


FORECLOSURE. 

1.  Under  and  by  a  contract  in  con- 
templation of  marriage  F.  conveyed 
an  undivided  one-half  of  certain 
real  estate  to  one  T.,  in  trust  for 
the  benefit  of  S.,  the  income  to  be 
applied  to  her  benefit  during  life, 
and  upon  her  death,  in  case  there 
should  be  living  issue  of  the 
marriage,  thetiust  estate  to  be  sold 
and  the  proceeds  divided  among 
such  issue.  On  November  17, 
1858,  F.  and  S.  intermarried  and 
the  marriage  settlement  was  duly 
recorded.  From  1871  to  1880  T. 
was  agent  for  the  owners  of  the  one- 
half  of  said  real  estate  not  held  by 
him  in  trust.  During  those  years 
he  omitted  to  pay  the  taxes  on  the 
whole  property  and  the  water  rates 
for  several  years.  In  July,  1881,  3, 
the  whole  property  was  advertised 
for  sale  for  the  purpose  of  collect- 
ing said  arrears,  and  thereupon  T. 
and  F.  and  his  wife  Jointly  peti- 
tioned the  Supreme  Court  for 
leave  to  borrow  on  mortgage  suf- 
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fident  to  pay  one-half  of  said 
arrears  ana  the  expenses  of  ob- 
taining the  loan.  At  that  time  F. 
and  S.  had  two  infant  children, 
for  whom  a  guardian  ad  litem  was 
appointed  in  the  matter,  and  an 
order  was  made  granting  the  prayer 
of  the  petition.  On  October  5, 
1881,  plaintiff  loaned  the  amount 
required,  taking  the  trustee's  bond 
therefor,  secured  by  mortgage  on 
the  trust  estate,  executed  by  said 
trustee  and  by  F.  and  his  wife. 
In  an  action  to  foreclose  the  mort- 
gage, in  which  the  trustee,  F.  and 
his  wife  and  the  owners  of  the 
other  undivided  one-half  of  said 
property  were  made  parties  de- 
fendant, the  only  surviving  child 
of  said  marriage,  who  is  of  full  age, 
was  not  made  a  party,  it  was 
claimed  that  the  mortgage,  not 
being  authorized  by  the  trust  de»d 
was  void  under  the  statute  exist- 
ing at  the  time  of  its  execution. 
(IK.  8.  730,  §  65,  before  its  amend- 
ment by  chapter  2;  5,  Laws  of 
18S2,  chapter  26,  Laws  of  1884, 
and  chapter  757,  Laws  of  1884.) 
Held,  untenable;  that,  assuming 
the  neglect  of  the  trustee  to  pay  the 
taxes  out  of  the  income  of  the  trust 
estate  was  a  devastavit,  plaintiff 
was  in  no  way  connectevl  there- 
with; that  the  execution  of  the 
mortgage  was  not  in  contraven- 
tion of,  but  in  furtherance  of  the 
trust,  it  having  been  executed  for 
the  preservation  of  the  trust  estate 
and  the  interests  of  the  benefi- 
ciaries; and,  therefore,  thev  cannot 
defeat  the  foreclosure,  u.  S,  T. 
Co,  v.  Boach.  120 

Also,  held,  that  the  interest  of  F.'s 
son  in  the  mortgaged  property 
being  contingent  upon  his  surviv- 
ing his  mother,  he  had  no  vested 
legal  estate  in  or  lien  upon  the 
premises,  or  a  vested  interest  in 
the  avails  when  converted  into 
money,  and  so  was  not  a  necessaiy 
party  to  the  action.  /a. 

Under  the  provision  of  the  New 
York  citv  consolidation  act  (§  1818, 
chap.  410,  Laws  of  18*^2),  as 
amended  in  1883  ($  17,  chap.  276, 
Laws  of  1888),  in  reference  to  the 
enforcement  of  mechanics'  liens, 
a  lien  ceases  to  bind  the  property 
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after  the  expiration  of  ninety  days 
from  the  time  the  claim  is  filed, 
unless  the  lienor  within  that  time 
either  commences  an  action  to  en- 
force the  lien,  and  files  a  notice  of 
pendency  of  the  action,  or  unless 
he  within  that  time  be  made  a  party 
to  an  action  to  enforce  *'  any  other 
lien,"  and  in  that  action  a  notice 
of  pendency  is  filed  by  him  or  in 
his  behalf.    Datmgery,  Simoruon. 


4.  The  words  "any  other  lien  "are 
not  confined  to  other  mechanics' 
liens,  but  include  as  well  a  lien  by 
mortgage.  Id. 

5.  "Where,  therefore,  in  an  action  to 
foreclose  a  mortgage  upon  prop- 
erty in  said  city  given  to  secure 
future  advances,  a  defendant  set 
up  a  prior  lien  under  a  claim  and 
notice  of  lien  filed  pursuant  to  said 
mechanics'  lien  law  before  the  ad- 
vances were  made,  and  it  appeared 
that  said  defendant  did  not,  within 
ninety  days  after  filing  his  claim, 
commence  an  action  to  foreclose 
his  lien,  nor  did  he  within  that 
time  file,  or  cause  to  be  filed,  a 
notice  of  pendencv  in  the  fore- 
closure suit,  /teld,  that  said  defend- 
ant's claim  ceased  to  be  a  lien  after 
the  expiration  of  the  ninety  days. 

Id, 


FORMER  ADJUDICATION. 

In  an  action  for  breach  of  a  covenant 
for  quiet  enjoyment  in  a  deed  of 
land  situate  in  the  village  of  I.,  it 
appeared  that  plaintiff  was  evicted 
from  a  portion  of  the  premises  by 
the  village  under  a  claim  that  the 
same  had  been  dedicated  to  tlie 
public  use  as  a  street.  Plaintiff's 
evidence  tended  to  show  that  he 
purchased  without  anv  notice  of 
the  public  easement  and  that  there 
was  no  indication  of  any  street 
upon  the  premises.  By  the  judg- 
ment, in  the  action  by  the  village, 
under  which  the  plaintiff  was 
evicted,  it  was  found  that  the  strip 
of  land  in  question  had  been  dedi 
cated  by  a  former  owner  as  a  street, 
and  that  it  "was  thereupon  ac- 
cepted, improved  and  maintained 
as  a  public  street  by  said  village, 


and  had  been  used,  occupied  and 
maintained  as  a  public  street  or 
passage-way  for  persons  and  teams 
for  the  period  of  more  than  twenty- 
five  years  last  past."  It  was  claimed 
by  defendant  that  said  judgment 
concluded  plaintiff  from  question- 
ing the  fact  as  to  the  use  and  occu- 
pancy of  the  land  in  question  as  a 
public  way.  Held,  untenable;  that 
the  only  issue  necessarily  involved 
in  the  former  action  was  as  to 
whether  there  was  in  the  public  a 
right  to  the  strip  of  land  as  and 
for  u  street,  and  to  that  extent  the 
judgment  wasconclusiye;  but  as  to 
whether  the  land  was  iised  as  a 
street,  or  open  or  visible  aa  such, 
were  not  questions  legitimately 
within  its  purview  or  essential  to 
be  determined;  and  so  plaintiff  was 
not  concluded.  Bymeav.  Estey.  503 


FRANCHISE. 

1.  Grants  of  franchises  by  the  state 
are  to  be  so  strictly  construed  as  to 
operate  as  a  surrender  of  the  sov- 
ereignty no  further  than  is  ex- 
pressly declared  by  the  terms  of 
the  grant:  the  grantee  takes  noth- 
ing in  that  respect  by  inference.  Sy- 
racuse  W.  Go.  v.  City  of  Syracuse, 

1C7 

2.  Except  so  far,  therefore,  as  by  the 
terms  of  the  grant,  the  exercise  of 
the  franchise  rights  granted  is 
made  exclusive,  the  legislative 
power  is  reserved  to  grant  and  per- 
mit the  exercise  of  competing  and 
rival  powers  and  privileges,  how- 
ever injurious  they  may  be  to  those 
previously  grantea.  Id. 

8.  Neither  the  charter  of  the  plaintiff 
(Chap.  224,  Laws  of  1849),  nor  the 
acts  of  1821  (Chap.  176),  1825 
(Chap.  124,  §  11)  and  lb84  (Chap. 
151),  in  reference  to  supplying  the 
former  village,  now  city  of  Syra- 
cuse, with  water,  to  the  rights 
granted  by  which  plaintiff  has 
succeeded,  give  to  it  the  exclusive 
right  to  supply  the  city  with 
water,  or  deny  to  the  state  the 
right  to  make  other  similar  grants 
for  that  purpose.  Id, 

4.  So,  also,  the  facts  that,  under 
plaintiff's  charter  (§  16),  it  is  re- 
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quired,  when  requested,  to  furnish 
water  to  the  city  for  the  extin- 
guishment of  fires,  etc.,  and  that 
such  request  has  been  made,  and 
contracts  entered  into  for  that  pur- 
pose between  plaintiff  and  the  city, 
do  not  constitute  a  contract  bind- 
ing the  city  perpetually  while  the 
plaintiff  retains  its  charter,  and 
preventing  the  city  from  making 
contracts  with  others.  Id, 


FHAUD. 

An  action,  brought  to  recover  monev 
as  damases  on  the  ground  of  fraud, 
is  barred  by  the  statute  of  lim- 
itations (Code  Civ.  Pro.  §  880)  if 
not  brought  within  six  years  after 
the  perpetration  of  the  fraud;  it  is 
within  the  exception  in  the  pro- 
vision (§  382,  sub.  5)  declaring  that 
'Mn  an  action  to  procure  a  judg- 
ment, other  than  for  a  sum  of  money, 
on  tJie  ground  ^ fraud"  the  cause 
of  action  ''is  not  deemed  to  have 
accrued  until  the  discovery  by  the 
plaintiflP,  or  the  person  under  whom 
he  claims,  of  the  facts  constituting 
the  fraud."    MiUer  Y.Wood.      351 


ISee  AssiQNHEKT  FOR  Benefit  of 
Creditors. 


FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 


FRAUDULENT  CONVEYANCES 

Want  of  consideration  is  a  good  de- 
fense in  an  action  brought  by  an 
assignee  to  foreclose  a  mortgage; 
and  this  is  so,  at  least  where  the 
assignee  fails  to  establish  that  he 
purchased  in  good  faith  and  for 
value,  although  the  mortgage  was 
given  in  fraud  of  the  creditors  of 
the  mortgagor.  HiU  y.  Hoole,    299 

See  AfisiGNtfTCNT  for  Benefit  of 
Cbeditorb. 


FREEHOLD. 

Maliciousness  is  not  an  element  of 
the  defense  defined  in  the  provision 
of  the  Penal  Code  (§  640,  sub,  8), 
«.  «.,  the  **  willfully  "  severing  from 
the  freehold  of  another  any  pro- 
duce, or  anything  attached  thereto. 
To  establish  the  offense  it  is  simply 
necessary  to  show  that  the  act  was 
done  intentionally  without  the  con- 
sent of  the  owner  and  without 
right.     Anderson  Y,  How.  830 


GRANTS. 

1.  Grants  of  franchises  by  the  state 
are  to  be  so  strictly  construed  as  to 
operate  as  a  surrender  of  the  sover- 
eignty no  further  than  is  expressly 
declared  by  the  terms  of  the  grant; 
the  grantee  takes  nothing  in  that 
respect  by  inf  eren  ce.  Syracuse  W, 
Co.  y.  Otty  of  Syracuse.  167 

2.  Except  so  far,  therefore,  as,  by  the 
terms  of  Uie  grant,  the  exercise  of 
the  franchise  rights  granted  is 
made  exclusive,  the  legislative 
power  is  reserved  to  grant  and  per- 
mit the  exercise  of  competing  and 
rival  powers  and  privileges,  now- 
ever  injurious  they  may  be  to  those 
previously  granted.  Id. 

Limit  of  power  of  commissioners 

of  land  office  as  to  grants  of  land  uji- 
der  Tiaviaable  waters. 

See  K.  Ice  Co.  y.  ShuUB  "82 


GUARDIAN  AND  WARD. 

It  seems  that  a  general  eiiardian  of  a 
step-daughter  has  a  legal  right  to 
contract  with  the  step-father  for 
her  support,  and  on  settlement  of 
his  accounts,  the  guardian  is  enti- 
tled to  i)e  allowed  sudi  reasonable 
sum  as  has  been  in  good  faith  paid 
by  him  for  that  purpose.  i»  re 
Ackerman.  654 


HIGHWAYS. 

1.  Plaintiff  is  the  owner  of  a  lot  abut- 
ting on  one  of  defendant's  streets. 
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On  an  adjoining  lot  is  a  sewer  run- 
ning from  the  street  through  which 
surface  water  collected  in  the  gut- 
ters of  the  street  is  conveyed  away. 
Over  the  entrance  to  the  sewer  in 
the  gutter  defendant  has  placed  an 
iron  grate  through  which  the  water 
enters  the  sewer.  In  times  of  un- 
usual storms  or  floods,  leaves  and 
other  materials  gather  upon  the 
grate  and  obstruct  the  passage  of 
the  water,  which  overflows  the 
sidewalk  on  to  the  plaintiff's  prem- 
ises. In  an  action  to  restrain  de- 
fendant from  obstructing  the  water 
by  means  of  the  grate,  it  appeared 
that,  in  case  it  should  be  removed, 
it  would  leave  an  open  hole  into 
the  sewer  which  would  endaneer 
the  safety  of  the  traveling  public. 
Held,  that  the  action  was  not  main- 
tainable; that  even,  although  some 
better  device  than  the  grate  might 
have  been  adopted,  the  municipality 
could  not  be  made  liable  for  error 
of  judgment  in  this  respect.  Paine 
V.  ra.  qf  Delhi.  224 

8.  It  M0ffwthat  if  there  was  a  neglect 
of  dutv  upon  the  part  of  defendant 
in  not  keeping  the  grate  or  entrance 
to  the  sewer  open  and  free  for  the 
passage  of  water,  an  action  would 
fie  to  recover  damages  for  injuries 
sustained.  Id. 

8.  The  fact  that  a  road  has  been  used 
for  public  travel  for  manv  years 
and  has  been  recognized  and  treated 
hj  the  town  officers  as  a  highway, 
gives  to  it  that  character  so  far  as 
making  the  town  liable  under  the 
act  of  1881  (Chap.  700,  Laws  of 
1881)  to  a  traveler  upon  it  for  in- 
juries sustained  by  him  in  conse- 
quence of  the  negligence  of  the 
highway  commissioners  in  failing 
to  keep  it  in  suitable  condition  %nd 
repair.  Iwry  v.  T^wn  of  Deer- 
park.  476 

4  Plaintiff  was  traveling  in  a  wagon 
in  the  night-time  along  a  roaa  in 
the  town  of  D.,  which  had  been 
for  manj  years  used  as  a  highway. 
At  a  pomt  where  the  beaten  track 
curveid,  his  horses,  instead  of  fol- 
lowing the  curve,  continued  straight 
on  and  with  the  wagon  fell  down 
into  a  cut  made  by  a  railroad  com- 
pany about  eleven  years  before,  and 
plaintiff  was  injured.    The  edge 


of  the  catting  was  about  eleven 
feet  from  the  beaten  track;  there 
was  no  ditch  or  barrier  of  any  kind 
between;  the  surface  was  substan- 
tially smooth  and  unbroken,  and 
this  had  remained  so  from  the  time 
the  excavation  was  made.  The 
remains  of  old  walls  indicated  that 
the  boundaries  of  the  highway  had 
been  originally  two  rods  apart,  the 
beaten  track  was  sixteen  feet  wide. 
In  an  action  to  recover  damages, 
held,  that  the  question  as  to  the 
negligence  of  the  defendant's  com- 
missioners of  highway  was  prop- 
erly submitted  to  the  jury;  that  if 
the  situation  was  such  as  to  render 
travel  upon  the  road  at  the  place 
in  question  dangerous  and  such 
danger  within  reasonable  appre- 
hension, which  were  questions  of 
fact  for  the  jury , the  duty  was  upon 
the  commissioners  to  use  the  means 
available  to  them  for  the  purpose 
of  guarding  travelers  against  the 
danger;  and  the  fact  the  exposed 
condition  had  continued  for  so  long 
a  time  was  sufficient  to  warrant  the 
inference  that  thev  knew,  or  ought 
to  have  known,  of  the  danger.  li. 

5.  /<  Mtfffu  an  order  of  higliway  com- 
missioners, made  pursuant  to  stat- 
ute (1  R.  S.  501,  §  1,  sub.  3).  de- 
scribing a  road  which  has  been 
used  as  a  highway  for  more  than 
twenty  years,  wul  not  have  the 
effect  to  increase  or  change  the 
width  or  location  of  the  highway; 
it  is  effective  onl  v  as  a  description 
of  it  as  manifestea  by  the  permitted 
twenty  years  use.  Id. 

6.  Where,  however,  there  appears  on 
the  face  of  such  an  order  nothing  to 
show  that  it  does  more  than  de- 
scribe the  old  road,  the  record  of 
the  order  is  competent  evidence 
upon  the  question  of  the  location 
and  width  of  the  road.  Id. 

7.  While  highway  oommisdoners 
may  exercise  their  judgment  and 
discretion  as  to  the  application  of 
the  funds  in  their  hands,  that  dis- 
cretion must  be  reasonably  exer- 
cised, and  as  the  statute  has  pro- 
vided means  for  the  raising  of 
moneys  required  to  make  necessary 
repairs,  they  may  not  defend  an 
omission  to  do  work  of  trifling  ex- 
pense whldi  is  essential  for  the 
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safety  of  travel  on  the  ground  that 
they  determined  to  expend  the 
money  elsewhere.  Id, 

8.  The  rule  that  where  a  portion  of 
land  conveyed  with  covenant  of 
warranty  was,  at  the  time  of  con- 
veyance a  public  highway,  and 
used  as  such,  this  is  not  a  breach 
of  the  warranty,  rests  upon  the 
presumption  arising  from  the  op- 

Eortunity  furnished  the  purchaser 
y  the  apparent  existence  or  use  of 
the  highway  to  take  notice  of  it, 
and  in  such  case  he  is  charged 
with  knowledge  and  is  to  be  pre- 
sumed to  have  purchased  with 
^  reference  thereto.    Byrnes  v.  Estey, 

9.  The  rule  does  not  apply  where, 
at  the  time  of  the  conveyance, 
there  was  no  indication,  or  notice, 
actual  or  constructive,  of  the  ex- 
istence of  a  highway  or  public 
easement;  in  such  case  where  there 
is  a  subsequent  appropriation  for  a 
highway  by  the  public  in  the  exer- 
cise of  a  preexisting  right,  of  a 
portion  of  the  land  conveyed,  this 
IS  a  breach  of  the  covenant.        Jd. 

10.  It  is  the  duty  of  a  municipal  cor- 
poration to  keep  its  streets  in  a  safe 
condition  for  public  travel,  and  it 
is  bound  to  exercise  reasonable 
diligence  to  accomplish  that  end; 
this  is  so  as  well  where  an  obstruc- 
tion renderlD^  travel  unsafe  is 
caused  by  a  third  person,  as  where 
it  is  the  act  of  the  corporation 
Flettenffill  v.  City  of  Tankers,     558 

11.  Where,  therefore,  public  or  pri- 
vate improvements  are  being  made 
in  a  city  street  causing  an  obstruc- 
tion, it  is  the  duty  of  the  city  to 
guard  them  so  as  to  protect  travel- 
ers on  the  street  from  receiving  in- 
juries therefrom.  Id, 

12.  The  municipality  is  not  absolved 
from  liability  by  the  fact  that  the 
obstruction  was  caused  by  a  con- 
tractor with  the  city,  who  by  his 
contract,  is  bound  to  properly 
guard  it  or  to  place  warning  lights. 

Id, 

18.  A  person  using  a  public  street  is 
not  reauired  to  be  vigilant  to  dis- 
cover dangerous  obstructions,  but 


may  walk  or  drive  in  day  or  night- 
time, relying  upon  the  assumption 
that  the  corporation  has  performed 
its  duty  and  in  that  respect,  he  is 
exposed  to  no  danger  from  its 
neglect.  Id. 


HUSBAND  AND  WIFE. 

While  a  contract  between  husband 
and  wife  for  a  future  separation 
is  void,  after  a  separation  has  taken 
place,  a  contract  for  the  separate 
support  and  maintenance  of  the 
wife,  valid  and  binding  upon  all 
the  parties,  may  be  made  through 
the  intervention  of  a  trustee.  CmI- 
usha  V.  Galtisha.  636 

See  Mabried  Womkn. 


INDIANS. 

The  Indians  had  no  title  to  lands 
which  they  could  grant  and  which 
would  be  recognized  in  the  courts 
of  this  country.  Trustees,  etc,  v. 
M,  B,  0.  Co,  1 


INJUNCTION. 

In  1859  plaintiff's  grantor,  then  the 
owner  of  uplands  on  the  shore  of 
the  Hudson  river,  built  a  wharf 
below  high  water-mark,  opposite 
to  its  adjacent  uplands,  and  in 
1878  the  commissioners  of  the  land 
office  granted  him  the  lands  under 
water,  in  front  of  the  uplands,  all 
of  which  he  subsequently  con- 
veyed to  plaintiff.  In  1877  the 
said  commissioners  made  a  grant 
••  for  beneficial  enjoyment "  to  the 
defendants,  who  owned  the  up- 
lands adjoining  the  plaintiff's  on 
the  south,  of  the  lands  under  water 
opposite  their  uplands.  Since  1859 
plaintiff,  or  its  grantor,  had  been 
in  the  habit  of  cutting  ice  in  a  cove 
south  of  said  wliarf ,  and  by  means 
of  a  canal,  usually  cut  in  the  ice 
over  the  lands  under  water  covered 
by  the  grant  to  defendants,  had 
transported  the  ice  to  said  wharf. 
In  1888  defendants  commenced 
the  construction  of  a  dike  wholly 
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upon  the  lands  so  granted  to  them, 
Which  will  prevent  plaintiff  from 
towing  ice  over  the  same  as  before. 
In  an  action  brought  to  restrain 
the  construction  of  this  dike,  held, 
that,  under  the  statute  (chap  47, 
Laws  1786,  as  amended),  the  ptain^ 
iff  could  acquire  no  more  than 
the  lands  under  water  in  front  of 
its  uplands,  the  lateral  limits  of 
which  were  perpendicular  to  the 
shore;  that  as  the  easement  claimed 
on  deifendants'  lands  could  not  be 
acquired  by  express  grant  it  could 
not  be  acquired  by  prescription; 
and  that,  even  assuming  defend- 
ants' dike  constituted  a  purpres- 
ture  or  a  nuisance,  plaintiff  could 
not  maintain  an  action  for  its 
abatement.  Kniek.  lee  Co,  v. 
ShvXtz,  382 


INSANE  PERSONS. 

1.  A  deed  or  mortgage  executed  by 
one  who  thereafter,  by  inq^uisition 
in  proceedings  de  lunatieo,  is  found 
to  be  a  lunatic,  although  made 
within  the  period  during  which  he 
is  declared  by  the  finding  to  have 
been  a  lunatic,  is  not  absolutely 
void ;  the  proceedings  are  presump- 
tive, not  conclusive,  evidence  of 
want  of  capacity,  and  may  be  over- 
come by  satisfactory  evidence  of 
sanity.  "  HugJiu  v.  Jone9,  67 

2.  The  petitioner  in  the  lunacy  pro- 
ceedings is  not  a  party  to  the  record 
in  such  sense  that  he  is  bound  by 
the  finding,  and  precluded  from 
showing  that  the  lunatic  was  sane, 
in  an  action  to  set  aside  such  a  deed 
or  mortgage  executed  by  him.  Id, 

Z,  The  title  to  lands  is  not  involved 
in  such  proceedings,  and  the  com- 
mission appointed  therein  has  no 
power  to  settle  a  question  in  regard 
thereto  Id. 

4.  Where,  therefore,  the  inquisition 
in  such  proceedings  found  that  the 
title  to  certain  lands  was,  at  the 
time,  in  the  lunatic,  held,  that  this 
finding  was  of  no  force  or  effect  as 
against  one  claiming  title  to  the 
limds  undqr  a  deed  from  the  lunatic. 

Id, 


5.  The  origin  and  history  of  lunacy 
proceedings,  both  in  ^gland  and 
in  this  country,  given.  Id, 


INSURANCE. 

1.  Where  an  insurance  contract  is  so 
drawn  as  to  be  manifestly  ambigu- 
ous, so  that  reasonable  and  intelli- 
gent men  would  honestly  differ  as 
to  its  meaning,  the  doubt  wiU 
be  resolved  a^nst  the  insurer. 
KratzenHein  v.  W.  As,  Co,  54 

2.  Defendant  Issued  a  policy  to  L.  & 
Co.,  by  the  terms  of  which  it  made 
insurance  and  caused  the  several 
persons  *'  indorsed  thereon  to  be  in- 
sured on  all  goods,  wares  and  mer- 
chandise laden  on  board  the  good 
vessel  or  vessels,  boat  or  boats,  rail- 
road or  carriage,  ♦  ♦  ♦  at  and 
from  ports  and  places  ♦  *  ♦ 
on  a  regular  and  lawful  route,  for 
the  several  amounts  and  at  the  rates 
as  hereon  indorsed,  subject  to  the 
conditions  of  the  policy,  beginning 
the  adventure  "  at  the  port  or  place 
named  in  the  indorsement.  No 
shipment  to  be  considered  as  in- 
sured until  approved  and  indorsed 
on  the  policy  by  the  company. 
There  was  an  indorsement  upon 
the  policy  which,  after  stating  the 
amount  of  insurance  and  the  prop- 
erty insured,  to  wit,  clothing  or 
merchandise,  contained  these 
words,  "against  *  *  *  the 
risks  ♦  ♦  ♦  of  fire  and  inland 
naWgation  and  transportation  while 
on  vessels,  steamboats  or  railroads, 
or  in  -hotels,  stores  or  depots, 
♦  ♦  ♦  and  while  in  custody  of 
the  assured  or  traveling  salesman." 
The  goods  insured,  while  in  the 
charge  cf  a  traveling  salesman  of 
the  assured,  who  was  traveling  with 
them  in  a  carriage,  and  who  at- 
tempted to  cross  a  bayou  by  ford- 
ing, that  being  the  usual  way  of 
crossing,  were  damaged  by  water. 
In  an  action  upon  the  policy,  held. 
that  the  wonls  ''as  hereon  in- 
dorsed" related  simply  to  the 
amount  and  rate  of  insurance,  and 
did  not  require  the  permitted  means 
of  transportation  to  be  indorsed 
upon  the  policy;  that  the  provision 
declaring  that  no  shipment  should 
be  considered  as  ioBUied  until  fl^ 
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proved  and  indorsed  on  the  policy 
referred  only  to  the  property  in- 
sured; that  the  omission  oi  the 
word  "  carriage  "  from  the  written 
indorsement  did  not  limit  the  policy 
in  this  respect;  and  that  the  loss 
was  covered  by  the  policy.        Id. 

8.  To  establish  a  waiver  of  a  for- 
feiture in  a  policy  of  insurance  the 
proof  must  show  a  distinct  recog- 
nition of  the  validity  of  the  policy 
after  a  knowledge  of  the  forfeiture 
by  the  person  by  whom  it  is  claimed 
such  forfeiture  was  waived.  Weed 
v.  X.  and  L,  F.  Ins,  Oo,  106 

4.  For  the  purpose  of  upholding  a 
contract  of  insurance  its  provisions 
will  be  strictly  construed  as  against 
the  insurer;  when  its  terms  permit 
more  than  one  construction  that 
will  be  adopted  which  supports  its 
validity,  lit  is  only  when  no  other 
is  permissible  by  the  language  us^ 
that  a  construction  which  works  a 
forfeiture  will  be  given  to  it.  Bar- 
T<m  V.  K  F,  8oc,  537 


INSURANCE  (FIRE). 

1.  Defendant  on  January  18,  1882, 
issued  «  policy  insuring  the  ''es- 
tate of  O.  Richards"  on  building 
and  machinery,  loss,  if  any,  payable 
to  plaintiff,  ''mortgagee,  as  his 
claim  may  appear. "  One  of  the  con- 
ditions  of  the  policjr  was,  that  "  if 
the  interest  of  the  insured  in  the 
property  be  any  other  than  the  en- 
tire, unconditional  and  sole  owner- 
ship of  the  property  for  the  use  and 
benefit  of  the  insured  *  ♦  ♦  it 
must  be  so  represented  to  the  com- 
pany and  so  expressed  in  the  writ- 
ten part  of  this  policy,  otherwise 
the  policy  shall  be  void."  Richards 
was  the  owner  of  the  property  in 
his  lifetime  and  executed  the  mort- 
gage to  plahitiff ;  thereafter  he  ex 
ecuted  and  delivered  a  deed  thereof 
to  S.  in  trust,  to  sell  the  same  and 
distribute  the  proceeds  among  his 
(Richards)  creditors,  and  reconvey 
the  balance,  if  any,  to  him,  his  heirs 
or  legal  representatives  Richards 
died  intestate  and  insolvent  in  1879, 
leaving  descendants.  Defendant's 
agent,  who  issued  the  policy,  did 
not  know  of  the  trust  deed  to  S. 


In  Pebruary,  1882,  the  property 
was  destroyed  by  fire  and  one  R., 
an  insurance  adjuster  in  the  employ 
of  defendant,  had  thereafter,  as  the 
referee  found,  "entire  charge  of 
the  loss,"  and  he,  with  knowledge 
of  the  deed  to  S.,  entered  into 
negotiations  with  plaintiff  respect- 
ing the  proofs  of  loss  filed  by  him, 
and  pointed  out  certain  aefects 
therein,  inducing  plaintiffs  to  be- 
lieve that  if  further  proofs  were 
made  the  loss  would  be  adjusted 
and  paid.  Additional  proofs  were 
subsequently  furnished  and  re- 
ceived by  R.  In  an  action  upon  the 
policy,  ndd,  that  the  use  of  the 
wordis  "estate  of  O.  Richards" 
was  not  a  waiver  of  the  condition 
as  to  ownership;  that  they  meant 
those  succeeding  to  Richards' title 
upon  his  death;  that  said  condition 
was  precedent  to  the  attaching  of 
the  nsk,  and  as  said  estate  had  no 
title  when  the  policy  was  issued, 
which  fact  was  not  communicated 
to  defendant,  the  condition  was 
broken  at  the  moment  the  policy 
was  delivered  and  the  insurance 
void;  that  the  negotiation  with  R. 
did  not  constitute  a  waiver  of  the 
condition,  as  he  was  not  a  general 
agent  or  officer  of  defendant,  but 
a  special  agent,  with  authority  lim- 
ited to  ascertaining  and  adjusting 
the  loss;  that  his  knowledge  of  any 
defect  in  the  title  was  not  imputa- 
ble to  defendant;  and  that  as  there 
was  no  evidence  that  defendant  ever 
recognized  the  validity  of  the  policy 
after  its  forfeiture,  plaintiff  was  not 
entitled  to  recover.  Weed  v.  L.  and 
L,  F.  Ins,  Co.  106 

2.  Defendant,  a  fire  Insurance  com- 
pany, issued  a  policy  to  "W.  and 
his  wife  upon  a  bam,  etc.,  the  title 
to  which  was  in  W.  It  contained 
a  clause  that  if  the  property  in- 
sured should  be  sold  or  conveyed, 
or  the  interest  of  the  parties 
changed  in  any  manner,  the  policy 
should  be  null  and  void  until  the 
written  consent  of  the  company  at 
the  home  office  is  obtained.  Sub- 
sequently W.  conveyed  said  prop- 
erty to  a  third  person,  who  on  the 
same  day  conveyed  it  to  W.'s  wife. 
No  notice  of  these  transfers  was 
given  to  defendant,  nor  was  its 
written  consent  obtained.  Held^ 
that  the  transfer    rendered    the 
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policy  void.     WdUon  y.  Ag,  Ins. 
Oo.  817 

8.  In  an  action  by  W.  and  his  wife 
upon  the  policy,  oral  evidence  on 
the  part  of  plaintiffs  was  received, 
under  objection,  tending  to  show 
that  W.,  on  application  for  the  in- 
surance, informed  defendant's  so- 
licitor of  his  intention  to  convey 
the  property  to  his  wife,  and  re- 
quested that  the  policy  be  so  drawn 
as  to  cover  his  interest  before  con- 
veyance, and  that  of  his  wife  after- 
wards, and  was  informed  by  him 
that  this  could  be  accomplished  by 
issuing  the  policy  to  himself  and 
wife.  Hdd,  error;  that  as  the  ac- 
tion was  not  to  reform  the  contract 
but  to  enforce  it,  and  as  the  act 
which  vitiated  it  had  not  been  per- 
formed when  it  was  issued,  such 
evidence  was  incompetent  to  show 
a  waiver  of  its  condition,  and  thus 
estop  defendant  from  interposing 
as  a  defense  a  breach  thereof;  that 
it  was  an  attempt  to  vaiy  or  con- 
tradict by  parol  evidence  one  of 

and  was,thereforo,inadmissibla  Jo. 


INSURANCE  (LIFE). 

1.  In  1869  defendant  issued  to  F.  a 
\  policv  of  life  insurance  containing 
provisions  to  the  effect  that  if  after 
receiving  three  or  more  annual 
premiums  the  assured  should  fail 
to  make  payment  of  any  further 
premiums  when  due  the  company 
would,  in  exchange  therefor,  issue 
a  paid-up  policy  for  the  proportion 
of  the  amount  of  insurance  paid 
for,  and  that  one-third  of  the  an- 
nual premiums  might  be  indorsed 
as  a  loan.  In  187J  the  assured,  in 
consideration  of  the  surrender  of 
this  policy,  received  another  policy 
which  provided  for  the  payment, 
annually  in  advance,  of  interest  on 
the  notes  given  in  part  payment  of 
premiums  on  the  former  policy, 
and  that,  in  case  of  default  of  the 
annual  payment  on  or  before  Sep- 
tember twelfth,  in  each  year,  it 
should  be  void.  On  September  13, 
1874,  payment  of  interest  was  ten- 
dered to  but  refused  by  defendant 
on  the  ground  the  policy  had  lapsed. 
In  each  succeeding  year,  until  the 


death  of  the  assured,  tender  of  the 
annual  payment  was  made  and  re- 
fused. In  1868  or  1860  defendant 
published  andcirculatedapamphlet 
setting  forth  reasons  why  it  should 
be  prSerred  to  other  life  insurance 
companies,  and  among  them  the  fol- 
lowing: "All  its  policies  are  non- 
forfeitable." "  Thirty  days  grace 
will  be  allowed  on  all  payments 
aftertheflrst"  ♦  *  *  '•Durinflr 
these  thirty  dsTs  the  policy  is  held 
good  and  YoJid."  The  assured  re- 
ceived a  copy  of  this  pamphlet  from 
the  company.  In  an  action  upon 
the  second  poiicy,Meb2,  that  the  pro- 
vision for  the  payment  of  the  inter- 
est was  neither  unconscionable  nor 
oppressive;  and  such  payment  not 
having  been  made  on  the  day  named 
rendered  the  policy  void;  that  the 
statements  and  representations  con- 
tained in  the  pamphlet  did  not  affect 
or  modify  the  strict  terms  of  the 
written  policy  and  could  not  con- 
stitute a  waiver  of  its  conditions. 
Fowler  v.  Met,  L,  In».  Ox.         889 

2.  Defendant,  an  insurance  associa- 
tion, organized  under  the  act  of 
1888  (Chap.  175,  Laws  of  1883),  ad- 
mittea  D.  as  a  member  and  iteued 
to  him  a  certificate  whereby  it 
agreed  to  pay  plaintiff,  upon  proofs 
of  D.s  death,  (5,000  from  its  "death 
fund."  In  case  the  death  fund 
should  prove  insufficient  to  meet  the 
existing  claims  by  death,  defendant 
agreed  that  "a  call  shall  be  made 
upon  this  entire  class  of  member- 
ship in  force."  These  assessment 
calls  upon  the  members  they  were 
required  to  pay  within  thirty  days 
from  the  call.  In  an  action  upon 
the  contract  it  appeared  that  a  single 
assessment  of  the  members  liable  to 
call  at  the  time  of  D.s  death  at  the 
rates  prescribed,  would  have  pro- 
duced a  sum  in  excess  of  the  amount 
called  for  by  the  policy.  HM,  that 
the  action  was  maintainable;  that 
the  failure  of  defendant  to  i)er- 
form  the  duty,  in  case  the  death 
fund  was  insufficient,  of  assessing 
its  members  as  provided  rendered  it 
liable;  that  plaintiff's  remedy  was 
not  limited  to  an  action  in  equity  to 
compel  the  performance  of  that 
duty.    l>arfmD  v.  F.  F,  8oe.     637 

8  The  contract  provided  that  it  should 
be  void  if  the  member  shall  die  "  in 
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Tiolation  of  or  attempt  to  violate 
any  criminal  law  of  the  United 
States  or  of  any  state  or  country  in 
which  the  member  herein  named 
may  be."  D.  died  in  this  state  and 
defendant  offered  to  prove  that  he 
died  from  the  effects  of  poison  taken 
bv  him  with  intent  to  take  his  life. 
The  evidence  was  excluded.  Hdd^ 
no  error;  that  the  fact  that  D.  com- 
mitted suicide  was  nodefense  within 
the  conditions  of  the  policy,  suicide 
not  being  a  crime  within  this  state, 
although  the  attempt  to  commit 
suicide  is.  Id. 


INSURANCE  (MARINB). 

1.  In  an  action  upon  a  policv  of 
marine  insurance  on  freight,  for  a 
voyage  from  Cuba  to  the  United 
States,  which  insured  against 
perils  "of  the  seas,  winds,  rocks, 
sands,  shoals  and  coasts,  collisions 
and  sinking  at  sea,  fires,  Jettisons, 
loss  by  *  ♦  ♦  barratry  of  the 
master  and  mariners,  and  all  other 
losses  and  misfortunes  *  *  * 
occasioned  by  sea'  perils/'  it  ap- 
peared that  on  May  5,  1879,  the 
vessel  sailed  from  a  port  of  Cuba; 
that  it  filled  with  water  forty- 
eight  hours  after  leaving  port,  the 
weather  being  fine  during  the 
whole  time;  that  it  was  abandoned 
and  afterwards  burned  by  the 
captain's  order.  No  accident  oc- 
curred except  the  cross-bar  of  one 
of  the  piimps  broke.  It  did  not 
appear  whether  the  pump  was 
thereby  rendered  useless  or 
whether  it  was  repaired.  It  was 
proved  that  in  December,  1878,  at 
Cardiff,  Wales,  the  vessel  was  put 
in  first-rate  seaworthy  condition  to 
stand  a  winter  voyage  to  Cuba 
and  thence  to  the  United  States. 
The  pilot  who  took  her  in  and  out 
the  port  of  Cardiff,  and  the  master 
of  another  vessel  who  was  on 
board  of  her  just  before  sailing 
from  that  port,  on  several  occa- 
sions, swore  that  she  was  seaworthy 
for  a  voyage  with  a  full  cargo  from 
that  port  for  New  York.  It  was 
stipulated  that  three  experienced 
stevedores,  who  assisted  in  load- 
ing the  vessel  for  her  last  voyage, 
and  the  pilot  who  took  her  out  of 
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the  port,  would  testify  that,  in 
their  opinion,  she  was  seaworthy. 
Hdd^  that  the  question  of  sea- 
worthiness was  one  of  fact,  as  was 
also  the  question  whether  the  ves- 
sel was  lost  byanvof  the  perils 
Insured  against;  and  so,  were  prop- 
erly submitted  to  the  jury.  Pol' 
mer  v.  G.  TT.  Ins,  Go,  599 

3.  li  seems,  that  in  such  an  action, 
the  bill  of  lading  unauthenticated, 
the  master  of  the  vessel  being 
aUve,  is  not  competent  evidence 
against  the  insurers  of  the  kind  or 
quantity. of  the  cargo  or  the 
amount  of  freight  due  on  delivery. 

Id. 

8.  Where,  however,  the  bill  is  re- 
ceived as  evidence  of  the  truth  of 
the  statements  contained  therein, 
in  the  absence  of  an  exception,  the 
objection  is  not  available  on  ap« 
peal.  idL 


INTOXICATION. 
See  Civil  Damagb  Act. 

JUDGMENT. 

An  assignment,  void  on  its  face,  can- 
not be  reformed  or  v^idated  by  a 
supplementary  assignment  so  as  to 
cut  off  a  lien  of  a  judgment  re- 
covered after  its  execution  and  be- 
fore its  reformation  or  attempted 
correction.  Sutherland  v.  Brad- 
nsr.  410 


JUDICIAL  NOTICE. 

1.  It  seems  the  courts  will  take  notice 
that  many  of  the  beverages  sold 
under  the  name  of  beer  are  not  in- 
toxicating, while  the  stronger 
kinds,  such  as  ale,  porter  and  strong 
beer  are  of  an  intoxicating  charac- 
ter.   Blatz  V.  Bohrbach.  450 

2.  Courts  may  take  judicial  notice  of 
facts  which  are  a  part  of  the  gen- 
eral knowledge  of  the  country  and 
which  are  generally  known  and 
have  been  duly  authenticated  In  re- 
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podtories  of  facts  open  to  all,  and 
especially  soof  factsof  of&cial,  scien- 
tific or  historical  character,  and 
within  this  rule  the  courts  may  take 
Judicial  notice  of  the  size  and  height 
of  the  human  body.  Hunter  v. 
J^.  r.,  0.  dfW.B.B.  €h.         616 


JURISDICTION. 

1.  The  title  to  lands  is  not  involved 
in  proceedings  de  lunatieo,  and  the 
commission  appointed  therein  has 
no  power  to  settle  a  question  in  re- 
gard thereto.   Hughes  y,  JonM.    07 

2.  Where,  therefore,  the  inquisition 
in  such  proceedings  found  that  the 
title  to  certain  lands  was,  at  the 
time,  in  the  lunatic,  hdd,  that  this 
finding  was  of  no  force  or  effect  as 
against  one  claiming  title  to  the 

*    lands  under  a  deed  from  the  lunatic 

Id, 

LACHES. 

In  an  action  upon  an  alleged  contract 
on  the  part  of  defendants  to  take 
back  certain  bonds  purchased  by 
plaintiff  of  them,  it  appeared  that 

Slaintiff  retained  the 'bonds  from 
fovember  16,  1882.  until  April  28, 
1884,  before  he  requested  defend- 
-  ants  to  take  them  back,  during 
which  time  they  had  greatly  depre- 
ciated. It  was  shown,  however, 
that  defendants'  managing  partner 
had  on  several  occasions  advised 
plaintiff  not  to  part  with  the  bonds, 
and  assured  him  that  they  were 
{^ood  and  would  ultimately  advance 
m  the  market.  Hdd,  that  plaintiff 
was  not  guilty  of  laches.  John- 
ston V.  Troth,  186 


LEASE. 

Whtn  renewal  of  lease  to  a  eor- 

paration,  taken  by  it$  president  in  his 
oton  name,  enures  to  its  benefit. 

See  Bobinson  v.  Jey>ett,  40 


LEGATEES,    NEXT    OP   KIN, 
HEIRS  AND  DEVISEES. 

1.  Where  lands  are  devised,  charged 
with  the  payment  of  debts  gener- 


I  ally  an  aooeptance  of  the  devise 
does  not  create  a  personal  liability 
to  pay,  but  simpl v  creates  a  lien  in 
favor  of  the  creditors,  enforceable 
against  the  lands  devised.  CUJt  v. 
jioseSm  a4v 

2.  In  order  to  justify  a  finding  of  an 
intent  on  the  part  of  a  testator  to 
make  a  charge  upon  his  real  estate, 
such  intent  must  appear  from  ex- 
press direction,  or  be  clcarlv  gath- 
ered from  the  provisions  of  the  will 

Id, 

8.  A  power  of  sale  to  pay  debts  does 
not  indicate  an  intention  to  charge 
the  debts  upon  the  real  estate,    id, 

4.  The  distinction  betweoi  a  power 
of  sale  to  pay  debts  and  one  to  pav 
legacies  pointed  out.  Id, 

5.  i2«00m<,  under  the  provision  of  the 
Code  of  Civil  Procedure  (§  1848), 
making  the  heirs  and  devisees  lia- 
ble for  the  debts  of  a  decedent  to 
the  extent  of  the  real  estate  de- 
scending or  devised  to  them,  that 
the  liability  only  extends  to  the  real 
estate  and  does  not  attach  to  that 
which  may  be  made  out  of  it  by 
the  skill,  management  or  labor  of 
the  heir  or  deviSee.  Id, 


LIBEL. 

1.  In  an  action  asainst  a  mercantile 
agency  for  libel,  it  appeared  that 
defendant  publi^ed  and  sent  to  its 
subscribers  a  circular  wherein  was 
plaintiff's  name,  he  being  engaged 
in  business  as  a  grocer,  and  opposite 
the  name  two  stars.  Defendant's 
superintendent,  called  as  witness 
for  plaintiff,  testified  that  the  two 
stars  meant  nothing  more  than  that 
the  reader  should  look  to  the  mar- 
gin of  the  sheet  for  explanation. 
At  the  bottom  of  the  page  there 
were  two  stars,  and  these  words: 
"  For  explanation  please  call  at  our 
office."  BUd,  that  a  verdict  for 
defendant  was  properlv  directed; 
that  the  words  and  character  of 
the  circular,  standing  by  them- 
selves, were  incapable  of  a  defia- 
matoiy  meaning;  and  that,  in  the 
absence  of  averments  and  proof 
of  facts  showing  that  they  had  a 
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latent  meaning  of  that  character, 
there  was  no  question  of  fact  for 
the  jury.  Kingtbury  v.  Braditreet 
Co.  m 

2.  Defendant,  a  mercantile  agency, 
published  a  statement  to  the  etfect 
that  a  judgment  for  $4,<)00  had 
been  rendered  against  plaintiff, 
who  was  engaged  in  a  manufactur- 
ing business,  which  statement  was 
untrue.  In  an  action  for  libel 
hdd,  that  the  words  were  not,  in 
themselves,  libelous  as  an  imputa- 
tion against  the  soundness  of  plaint- 
iff's financial  condition,  and  as 
there  was  no  ambiguity  or  uncer- 
tainty about  their  import,  the  ques- 
tion as  to  whether  thev  were  libel- 
ous was  not  one  for  the  jury,  but 
one  of  law  for  the  court;  and  that, 
therefore,  the  complaint  was  prop- 
erly dismissed.  Woodruffs,  brad- 
itreet  Co,  217 

8.  It  9eem8  that,  upon  averment  and 
proof  of  special  damages  resulting 
from  such  a  false  publication,  an 
action  would  be  sustainable.      Id, 

4.  Where  an  author  or  publisher, 
who  has  obtained  a  copyright, 
thereafter  publishes  a  statement 
that  the  same  book  published  by 
another  is  unauthonzed  and  in- 
frin^  his  copyright,  the  com- 
munication is  privileged  and  its 
character  as  such  cannot  be  taken 
away  by  proof  that  the  book  was 
not  the  subject  of  copyright;  it 
must  also  be  proved  that  he  had 
knowledge  of  the  invalidity  of  his 
copyright,  and  so  that  he  acted  in 
bad  faith.  J,  W,  LoveU  Co.  v. 
Sbughton.  620 

5.  Before  the  expiration  of  the  copy- 
rights upon  certain  books  which 
had  been  published  by  defendants, 
the  author  obtained  a  copyright 
for  a  revised  edition,  which  de- 
fendants also  published.  Plaintiff 
after  the  expiration  of  the  original 
copyrights  published  an  edition  of 
said  works,  which  contained  a 
great  number  of  alterations  made 
by  the  author  and  which  could  be 
found  only  in  the  revised  edition. 
Thereupon  defendants  published 
an  article  cautioning  the  public 
from  purchasing  plaintiff's  book, 
characterizing  it  as  *'a  direct  in- 


fringement of  copyright  and  a 
violation  "  of  their  rights.  In  an 
action  for  libel,  held,  that,  in  the 
absence  of  proof  tliat  defendants 
knew  that  their  revised  edition 
was  not  the  subject  of  copyright, 
or  that  they  had  an^  other  motive 
than  protecting  their  supposed  in- 
terests, the  publication  was  privi- 
leged and  plaintiff  was  properly 
nonsuited.  Id, 


LICENSE. 

Where  an  owner  of  premises  in  the 
city  of  New  York,  proposing  to  ex- 
cavate for  the  purpose  of  building 
thereon,and  having  obtained  aparol 
license  from  the  occupant  of  aa join- 
ing premises  as  required  by  the 
consolidation  act  (§  474,  chap.  410, 
Laws  of  1882)  has  snored  up  a  party- 
wall  and  removed  the  foundation 
thereof,  he  may,  notwitiistanding  a 
revocation  of  the  license,  proceed 
and  build  up  a  new  foundation 
wall  so  as  to  sustain  the  party-wall, 
and  for  that  purpose  has  the  right 
to  enter  upon  so  much  of  the  ad- 
joining premises  as  is  necessary, 
and  until  this  work  is  done,  if  he 
proceed  with  reasonable  dispatch 
and  does  it  in  a  good  workmanlike 
manner,  with  as  little  injury  and 
inconvenience  as  possible  to  the 
adjoining  occupant,  he  may  not  be 
regarded  as  a  trespasser,  nor  can 
he  be  required  to  remove  the  sup- 
ports to  the  wall.  Ketehum  v. 
Newman.  422 


LIEN. 

An  assignment,  void  on  its  face,  can- 
not be  reformed  or  validated  by  a 
supplementary  assignment  so  as  to 
cut  off  a  lien  of  a  judgment  recov- 
ered after  its  execution  and  before 
its  reformation  or  attempted  cor- 
rection.   Sutherland  v.  Bradner. 

410 

When  lands  are  devieed  charged 

with  the  payment  of  debts,  a  Hen  is 
created  in  fawr  of  creditors  enfcree- 
able  against  the  land  devised. 

See  Clift  v.  Moses,  144 

See  Mechanics'  Liens. 
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LIMITATIONS  OF  ACTIONS. 

An  action,  brought  to  recover  moncr^ 
as  damages  on  the  ground  of  fraud, 
is  barred  by  the  statute  of  limita- 
tions (Code  Civ.  Pro.  §  8b0)  if  not 
brought  within  six  years  after  the 
perpetration  of  the  fraud;  it  is 
within  the  exception  in  the  provi- 
sion (g  382,  sub.  6)  declaring  that 
"in  an  action  to  procure  a  judg- 
ment, other  than  for  a  mm  of 
mon£y,  on  the  ground  offi*aud"  the 
cause  of  action  "  is  not  deemed  to 
have  accrued  until  the  discovery 
by  the  plaintiff,  or  the  person  un- 
der whom  he  claims,  oi  the  facts 
constituting  the  fraud."  MiUer  v. 
Wood,  851 


MALICIOUS  MISCHIEF. 

MaliciousneBs  is  not  an  element  of 
the  offense  defined  in  the  provision 
of  the  Penal  Code  (§  640,  sub.  8), 
*. «.,  the  **  willfully  "  severing  from 
the  freehold  of  another  any  pro- 
duce, or  anything  attached  thereto. 
To  establish  the  offense  it  is  simply 
necessary  to  show  that  the  act  was 
done  intentionally  without  the  con- 
sent of  the  owner  and  without 
right.  (Bradley,  Haioht  and 
Brown,  JJ.,  dissenting.)  Ander- 
son V.  How.  836 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prose- 
cution and  false  imprisonment  the 
burden  is  upon  plaintiff  of  show- 
ing the  want  of  probable  cause  and 
malice  upon  the  part  of  defendant 
Anderson  v.  How,  886 

2.  Where  there  is  no  dispute  as  to 
facts  the  question  as  to  the  exist- 
ence of  probable  cause  is  one  for 
the  court.  Id. 

8.  Probable  cause  is  a  reasonable 
ground  of  suspicion  supported  by 
circumstances  sufficiently  strong, 
in  themselves,  to  warrant  a  cautious 
man  in  his  belief  that  a  person  ac- 
cused la  guiltv  of  the  offense  with 
which  he  is  cnarged.  Id, 


MANUFACTURING  CORPORA- 
TI0N8. 

1.  On  May  1, 1887,  the  8.  W.  mill,  a 
manufacturing  corporation,  was 
indebted  to  the  M.  and  M.  Bank  in 
the  Slim  of  $800,766.  At  that  date 
v.,  who  was  president  both  of  the 
bank  and  the  mill  company,  assum- 
ing to  act  for  both,  enterea  into  an 
oral  contract  with  R.,  a  trustee  of 
the  latter,  to  the  effect  that  the 
amount  then  due  to  the  bank  should 
be  treated  as  * '  a  dead  or  suspended 
debt; "  that  V.,  as  president  of  the 
mill  company,  should  make  drafts 
upon  its  treasurer  which,  after  ac- 
ceptance bv  him,shoii1d  be  indorsed 
by  V.  and  K.  individually,  and  that 
they  should,  individually,  guaran- . 
tee  other  paper;  that  such  drafts 
and  other  paper  should  be  used  in 
carrying  on  the  business  of  the  mill, 
the  proceeds  of  its  manufactures  to 
be  applied  in  payment  of  labor  and 
current  expenses,  and  of  such  pa- 
per, and  no  part  thereof,  to  the  old 
or  suspended  debt  until  all  out- 
standing subsequent  claims  were 
paid.  The  business  of  the  mill  was 
thereafter  carried  on  under  this 
contract;  the  paper  so  indorsed 
and  guaranteed  was  presented  to 
and  paid  by  the  bank,  but,  instead 
of  canceling  and  charging  it  to  the 
account  of  the  mill  company  it  was 
held  as  a  liabilitv  by  the  bank,  and 
the  old  indebteoness  was  charged 
up.  No  notice  of  the  dishonor  of 
this  paper  was  given  to  the  in- 
dorsers.  The  bamiL  failed  in  Octo- 
ber, 1878.  At  that  time  the  old 
indebtedness  had  been  all  paid,  and 
the  bank  had  in  its  possession  the 
paper  of  the  mill  company  made 
since  May  1, 1875,  and  indorsed  by 
y.  and  R.  to  an  amount  $169,861 
in  excess  of  its  capital  stock .  Inan 
action  against  the  trustees  of  the 
mill  companv  to  recover  such  ex- 
cess under  the  provision  of  the 
manufacturing  act  (Laws  of  1848, 
§  23,  chap.  40),  declaring  that, 
when  the  indebtedness  of  a  corpo- 
ration, organized  under  it,  shall 
exceed  its  capital,  the  trustees  as- 
senting thereto  shall  be  personally 
liable  for  such  excess,  h£ld,  that 
the  paper  so  made  by  the  mill  and 
paid  by  the  bank  after  May  1 ,  1875. 
was,  as  to  the  defendants,  paid; 
and,  therefore,  no  cause  of  action 
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was  established  against  them.  Pat- 
terson V,  Boidmon,  193 

.  Defendant  R  was  the  only  one  of 
the  defendants  who  was  trustee 
prior  to  May  1, 1875,  as  to  him  the 
referee  found  that  he  did  not  as- 
sent to  the  creation  of  the  debt  to 
the  bank  existing  at  that  date.  To 
this  finding  there  was  no  excep- 
tion, nor  was  there  any  request  to 
find  the  converse  of  such  finding. 
It  did  not  appear  that  the  case  con- 
tained all  of  the  evidence.  Hdd, 
the  court  must  presume  that  the 
finding  was  sustained  by  the  evi- 
dence. Id. 


8.  While  a  corporation,  organized 
under  the  manufacturing  act  (Chap. 
4(>,  Laws  of  1848),  has  the  general 
power  to  bind  itself  bj  promissoiy 
notes  and  contracts  of  mdorsement, 
made  in  the  usual  course  of  busi- 
ness, it  has  no  power  to  indorse 
notes  for  the  accommodation  of 
the  maker  for  a  consideration  paid. 
Nat,  Pk,  Bk.  v.  G.,  etc.,  Co.      281 

4  Where  the  maker  of  a  promissory 
note  made  payable  to  his  order, 
and  purporting  to  be  indorsed  by 
such  a  corporation,  procures  it  to 
be  discounted  for  his  own  benefit, 
if  unexplained,  this  is  notice  to  the 
discounter  that  the  indorsement  is 
not  made  in  the  usual  course  of 
business,  but  is  for  the  accommo- 
dation of  the  maker.  Id. 

5.  Defendant  is  a  corporation,  incor- 
porated by  special  charter  (Chap. 
701,  Laws  of  1872)  which  gives  to 
it  the  power  and  privileges  of  cor- 
porations organized  under  the 
manufacturing  act.  Its  president, 
without  authority  from  or  knowl- 
edge of  its  board  of  directors,  for  a 
consideration  paid  to  him,  and  for 
the  accommodation  of  the  makers, 
indorsed  in  its  name  by  him  as 
president  certain  promissory  notes, 
made  payable  to  the  order  of  the 
makers  and  indorsed  by  them. 
These  notes  were  discounted  by 
plaintiff  for  and  the  avails  credited 
to  the  makers.  In  an  action  upon 
the  notes,  hdd,  that  said  corpora- 
tion was  not  liable  upon  the  in- 
dorsement. Id. 


MARIUAGE  SETTLEMENT. 

Under  and  by  a  contract  in  contem- 
plation of  marriage  F.  conveyed 
an  undivided  one-half  of  certain 
real  estate  to  one  T.,  in  trust  for 
the  benefit  of  8.,  the  income  to  be 
applied  to  her  benefit  during  life, 
and  upon  her  death,  in  case  there 
should  be  living  issue  of  the  mar- 
riage, the  trust  estate  be  sold  and 
the  proceeds  divided  among  such 
issue.  On  November  17,  1858, 
F.  and  8.  intermarried  and  the 
marriage  settlement  was  duly  re- 
corded. From  1871  to  1880  T. 
was  a^ent  for  the  owners  of  the 
one-half  of  said  real  estate  not 
held  by  him  in  trust.  During 
those  years  he  omitted  to  pay  the 
taxes  on  the  whole  property  and 
the  water  rates  for  several  years. 
In  July,  1881,  the  whole  property 
was  advertised  for  sale  for  the  pur- 
pose of  collecting  said  arrears,  and 
thereupon  T.  and  F.  and  his  wife 
jointly  petitioned  the  Supreme 
Court  for  leave  to  borrow  on 
mortgage  sufilcient  to  pav  one- 
half  of  said  arrears  and  the  ex- 
penses of  obtaining  the  loan.  At 
that  time  F.  and  8.  had  two  infant 
children,  for  whom  a  guardian  ad 
litem  was  appointed  in  the  matter, 
and  an  oraer  was  made  granting 
the  prayer  of  the  petition.  On 
October  6,  1881,  plaintiff  loaned 
the  amount  required,  taking  the 
trustee's  bond  therefor,  secured  by 
mortgage  on  the  trust  estate,  exe- 
cuted by  said  trustee  and  by  F. 
and  his  wife.  In  an  action  to 
foreclose  the  mortgage,  in  which 
the  trustee,  F.  and  his  wife  and 
the  owners  of  the  other  undivided 
one-half  of  said  property  were 
made  parties  defendant,  the  only 
surviving  child  of  said  marriage,  • 
who  is  of  full  age,  was  not  m£ie 
a  party,  it  was  claimed  that  the 
mortgage,  not  being  authorized  by 
the  trust  deed,  was  void  under  the 
statute  existing  at  the  time  of  its 
execution.  (1  R.  8.  780,  §  65,  be- 
fore itsamenament  by  chapter  275, 
Laws  of  1882,  chapter  26,  Laws  of 
1884,  and  chapter  757,  Laws  of 
18d4.)  Held,  untenable;  that,  as- 
suming the  neglect  of  the  trustee 
to  pay  the  taxes  out  of  the  income 
of  the  trust  estate  was  a  demstavit, 
plaintiff  was  in  no  way  connected 
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therewith;  that  the  execution  of 
the  mortniffe  was  not  in  contra- 
vention of,  but  in  furtherance  of 
the  trust,  it  having  been  executed 
for  the  preservation  of  the  trust 
estate  and  the  interests  of  the 
beneficiaries;  and,  therefore,  they 
cannot  defeat  the  foreclosure,  tt. 
S.  T.  Co,  V.  Boclu,  120 


MARRIED  WOMEN. 

1.  Where  services  are  rendered  for 
the  benefit  of  the  separate  estate  of 
a  married  wonoan,  with  her  knowl- 
edge, the  presumption  is  that  they 
were  rendered  at  her  request.  Chii- 
ier  V.  Morris.  810 

2.  In  an  action  against  a  married 
woman  for  services  alleged  to  have 
been  rendered  for  her  by  plaintiff, 
as  an  architect  in  preparing  plans 
and  superintending  the  erection  of 
an  adaition  to  a  dwelling-house 
owned  by  her  and  occupied  by  her- 
self and  husband,  pldntiflTs  evi- 
dence was  to  the  effect  that  in 
consequence  of  a  conversation  with 
defendant's  husband  he  called  at 
her  house  and  stated  to  her  that  her 
husband,  who  was  present  at  the 
interview,  had  told  him  she  was 
about  to  erect  an  addition  to  her 
house.  She  repUed  that  this  was 
so;  she  stated  certain  things  she 
desired  included  in  the  work,  and 
thereupon  a  rough  plan  was  drawn 
by  plaintiff  and  discussed,  and 
finally  approved  by  her;  he  was 
directed  to  make  tho  drawings  and 
to  render  such  assistance  in  the 
work  as  should  be  required  of  him, 
and  was  advised  that  the  husband 
would  give  his  ideas  as  to  the  de- 
tails. This  was  not  expressly  con- 
tradicted, but  circumstances  were 
proved  tending  to  show  that  the 
employment  waa  by  the  husband. 
Plaintiff  was  nonsuited.  &ld, 
error;  that  the  question  was  one  of 
fact  for  the  jury.  Id. 

8.  A  wife  may  maintain  an  action 
under  the  Code  of  Civil  Procedure 
(§  450),  in  her  own  name  and  for 
her  own  benefit,  without  Joining 
her  husband  as  a  party,  against 
one  who  has  enticed  him  from  her, 
alienated  his  affection  and  deprived 


her  of  his  society.     Bennstt  v. 
Bmnett.  684 

4.  This  riffht  is  not  taken  away  or 
affected  by  the  repeal  in  and  by  the 
general  repealing  act  of  1880  (§  1, 
subs.  86,  8tf,  chap.  245,  Laws  of 
1880)  of  the  provisions  of  the  acts 
of  1860  and  1863  in  relation  to 
married  women  (Chap.  90,  Laws 
of  1860;  chap.  172,  Laws  of  1862). 
which  provided  that  a  married 
woman  may  maintain  an  action  in 
her  own  name  to  recover  damages 
for  injuries  to  her  person  or  cluir- 
acter.  I<L 

5.  li  9eem»  that  at  common  law  the 
ri^ht  of  action  for  a  tort  com- 
nutted  upon  a  married  wonum  be- 
longed to  her,  but  she  could  not  sue 
therefor  without  joining  her  hus- 
band: when,  by  statute,  she  was 
authorized  to  prosecute  alone,  it 
cat  off  the  right  of  the  husband 
and  permitted  her  to  sae  and  re- 
cover for  herself.  Id. 

6.  The  English  authorities  declaring 
the  rule  of  the  common  law  upon 
the  subject,  collated.  Id. 

7.  A  wife  may  avoid  a  contract  in- 
duced and  obtained  by  threats  of 
imprisonment  of  the  husband,  and 
it  is  immaterial  whether  the  threat 
is  of  lawful  or  unlawful  imprison- 
ment.   Adam»  v.  Irving  Nai.  Bk. 

606 

8.  It  seems  the  same  rule  applies  to  a 
husband  where  the  threat  is  of  the 
arrest  of  the  wife,  or  to  a  parent 
or  child,  in  case  of  threats  to  arrest 
the  other.  Id. 

9.  Where,  therefore,  plaintiff  was 
induced,  by  a  threat  of  her  hus- 
buid's  arrest,  to  pay  a  debt  due 
from  him  to  defendant,  held,  that 
an  action  was  maintainable  to  re- 
cover back  the  moneys  paid  as  ob- 
tained by  undue  influence;  that  it 
was  immaterial  whether  or  not 
there  was  a  lawful  ground  for  the 
arrest;  that  the  payment  was  not  a 
voluntary  one  and  the  defendant 
obtained  no  title  to  the  money 
received.  Id. 

10.  Defendant  claimed  that  plaintiff 
had  subsequently  ratified  the  pay- 
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ment.  The  trial  court  charged  the 
'  jury  that  before  there  could  be  a 
latmcation  to  prevent  a  recovery 
there  must  be  some  distinct  act  of 
plaintiff,  after  knowledge  of  the 
facts  and  knowledge  bv  her  that 
she  had  a  right  to  rescind,  to  which 
defendant  took  a  general  exception. 
Held,  iheX  the  charge  was  correct 
in  part,  at  least,  ana  the  defendant 
not  having  suggested  any  qualifi- 
cation, a  general  exception  thereto 
could  not  be  sustained.  Id. 

11.  The  point  was  raised  on  appeal 
that  the  transaction  was  the  com- 
pounding of  a  felony,  and  so  the 
money  paid  could  not  be  recovered 
back.  Held,  as  the  question  was 
not  raised  upon  trial  and  was  not 
presented  by  any  appropriate  ex- 
ception, it  could  not  be  raised 
here.  Id. 


MASTER  AND  SERVANT. 

1.  A  railroad  corporation  owes  to  its 
employes  the  same  duty  of  inspect- 
ing the  cars  of  another  company 
used  upon  its  road  as  if  thev  were 
its  own,  and  is  responsible  for  the 
consequences  of  such  defects  as 
would  be  discovered  by  ordinary 
inspection.  It  must  either  remedy 
the  defects  or  refuse  to  take  or  use 
the  cars;  and  when  furnished  to 
its  employes  for  use  they  have  the 
right  to  assume  that,  so  far  as  or- 
dinary care  can  accomplish  it.  the 
cars  are  equipped  with  safe  and 
suitable  appliances.  Ooodrich  v. 
N,  T.  ad>HIi.RR.  Co.     398 

2.  Plaintiff,  a  brakeman  in  defend- 
ant's employ,  while  engaged  in 
coupling  a  car  received  from 
another  road  to  cars  on  defendant's 
track  was  iniured.  In  an  action 
to  recover  damages  it  appeared 
that  the  accident  resulted  from  the 
fact  that  the  bumper  of  said  car 
was  out  of  order  so  that  it  hung 
lower  than  the  one  of  the  car  to 
which  it  was  being  coupled.  Held, 
that  defendant  was  chargeable  with 
negligence.  Id. 

8.  It  appeared  that  it  frequently  hap- 
pens when  cars  come  together  with 
great  force  the  bumpers  are  pressed 


in  and  such  an  accident  as  the  one 
in  question  might  happen,  but  that 
when  cars  approach  each  other  at 
**  ordinary  speed  "  the  bumpers  re- 
ceive the  shock  and  sufiScient  space 
is  left  to  protect  the  brakeman.  It 
was  claimed  that  the  accident  was 
one  of  the  ordinary  risks  of  plaint- 
iff's employment,  and  so  that  he 
could  not  recover.  Held,  untena- 
ble, the  testimony  showing  that  the 
train  was  moving  slowlf  at  the 
time  of  the  accident,  and  that  if  the 
bumper  had  been  in  order  it  would 
not  have  happened,  and  so,  that 
the  defective  bumper  was  the  prox- 
imate cause.  Id. 

t.  A  tervant  who  enters  upon  an  em- 
ployment, from  its  nature  hazard- 
ous, assumes  the  usual  risks  and 
perils  of  the  service,  and  of  the 
open,  visible  structures  known  to 
him,or  which  he  must  have  known, 
had  he  exercised  ordinary  care  and 
observation.  WiUiams  v.  D.,  L.  d 
W.  R.  R.  Co.  628 


MECHANIC'S  LIEN. 

1.  Under  the  provision  of  the  New 
York  city  consolidation  act  (g  1818, 
chap.  410,  Laws  of  1882),  as 
amended  in  1888  (§  17,  chap.  276, 
Laws  of  1888),  in  reference  to  the 
enforcement  of  mechanics'  liens,  a 
lien  ceases  to  bind  the  property 
after  the  expiration  of  ninety  days 
from  the  time  the  daim  is  filed, 
unless  the  lienor  within  that  time 
either  commences  an  action  to  en- 
force the  lien,  and  files  a  notice  of 
pendency  of  the  action,  or  unless 
ne  within  that  time  be  made  a 
party  to  an  action  to  enforce  **  any 
other  lien,"  and  in  that  action  a 
notice  of  pendency  is  filed  by  him 
or  in  his  behalf.  Damiger  v.  ^- 
moTison.  829 

2.  The  words  "any  other  lien"  are 
not  confined  to  other  mechanics' 
liens,  but  include  as  well  a  lien  by 
mortgage.  Id. 

8.  Where,  therefore.  In  an  action  to 
foreclose  a  mortgage  upon  property 
in  said  city  given  to  secure  future 
advances,  a  defendant  set  up  a 
prior  lien  under  a  claim  and  notice 
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of  lien  filed  pursuant  to  said  me- 
chanics' lien  law  before  the  ad- 
vances were  made  and  it  anpeared 
that  said  defendant  dia  not, 
within  ninety  days  after  filing  his 
claim,  commence  an  action  to 
foreclose  his  lien,  nor  did  he 
within  that  time  fiile,  or  cause  to 
be  filed,  a  notice  of  pendency  in 
the  foreclosure  suit,  held,  that 
said  defendants'  claim  ceased  to  be 
a  lien  after  the  expiration  of  ninety 
days.  Id. 


MERCANTILE  AGENCY. 

1.  In  an  action  against  a  mercantile 
agency  for  libel,  it  appeared  that 
defendant  published  and  sent  to  its 
subscribers  a  circular  wherein  was 

glaiutiff's  name,  he  being  engaged 
1  business  as  a  grocer,  and  oppo- 
site the  name  two  stars.  Defend- 
ant's superintendent,  called  as  wit- 
ness for  plaintiff,  testified  that  the 
two  stars  meant  nothing  more  than 
that  the  reader  should  look  to  the 
margin  of  the  sheet  for  explanation. 
At  the  bottom  of  the  page  there 
were  two  stars,  and  these  words: 
**  For  explanation  please  call  at  our 
office."  Held,  that  a  verdict  for  de- 
fendant was  properly  directed ;  that 
the  words  and  character  of  the  cir- 
cular, standing  by  themselves,  were 
incapable  of  a  defamatory  mean- 
ing; and  that,  in  the  absence  of 
averments  and  proofs  of  facts  show- 
ing that  they  had  a  latent  meaning 
of  that  character,  there  was  no 
question  of  fact  for  the  Jury. 
Kingriiury  v.  Bradstreet  Co.      211 

2.  Defendant,  a  mercantile  agency, 
published  a  statement  to  the  effect 
that  a  judgment  for  $4,000  had 
been  rendered  a^nst  plaintiff, 
who  was  engaged  in  a  manufac- 
turing business,  which  statement 
was  untrue.  In  an  action  for  libel , 
hdd,  that  the  words  were  not.  In 
themselves,  libelous  as  an  imputa- 
tion against  the  soundness  of  plain^ 
iff's  financial  condition,  and  as 
there  was  no  ambiguity  or  uncer- 
tainty about  their  import,  the  ques- 
tion  as  to  whether  they  were  libel- 
ous was  not  one  for  the  Jury,  but 
one  of  law  for  the  court;  and  that, 
therefore,  the  complaint  was  prop- 


erly dismissed.  Wootkrvff^.  BraS^ 
9Preei  Co.  217 

8.  B,  9eem%  that,  upon  averment  and 
proof  of  special  damages  resulting 
from  such  a  false  publication,  an 
action  would  be  sustainable.     Id, 


MISTAKE. 

1.  It  4eems,  that  a  party  seeking  to 
set  aside  an  award  on  the  ground 
of  mistake  must  show  from  the 
award  itself  that  but  for  the  mis- 
take it  would  have  been  different; 
however  unreasonable  or  unjust  it 
may  be  its  merits  may  not  be  rein- 
vestigated.   /Sweet  V.  MorrUon,    19 

2.  Upon  a  sale  of  land  in  the  city  of 
Brooklyn  for  taxes,  the  land  was 
bid  In  by  the  city,  there  being  no 
other  bidders,  and  a  certificate  ex- 
ecuted to  it,  which  provided  that 
the  purchaser  was  entitled  to  a 
lease  for  one  himdred  years;  after 
the  expiration  of  two  years,  unless 
the  premises  were  redeemed  within 
that  time,  or  any  irregularity 
should  be  discovered  in  the  pro- 
ceedings prior  to  said  sale,  in  which 
case  the  purchaser  was  entitled  to 
be  repaid  the  purchase-money  and 
all  sums  paid  for  taxes,  water  rates 
or  assessments  on  said  premises 
upon  a  surrender  of  the  certificate. 
The  premises  were  not  redeemed, 
and  the  certificate  was  assigned  to 
plaintiff,  the  assignment  stating 
that  it  was  of  "  the  right,  title  and 
interest  of  the  city  in  the  certifi- 
cate." Plaintiff  afterwards  surren- 
dered the  certificate  and  received  a 
lease  which  rcdted  that  "all  the 
proceedings  prior  and  subsequent 
to  the  sale  *  ♦  ♦  required  by 
law  to  authorize  this  conveyance 
were  duly  had."  Subsequently 
the  tax,  under  which  the  sale  was 
made,  was  held  invalid  on  the 
ground  that  the  assessors  had  not 
verified  the  assessment-roll  as  re- 
quired by  the  statute.  In  an  action 
to  recover  back  thfi  money  paid  for 
the  assignment  on  the  ground  that 
it  was  paid  under  a  mistake  of  fact, 
held,  that  plaintiff's  acts  being  en- 
tirelv  voluntary,  the  money  paid 
by  idm  could  not  be  recovered 
back;   that  plaintiff's  transaction 
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with  defendant  was  not  a  sale  and 

Eurchase  of  an  interest  in  the  land, 
ut  of  defendant's  right,  title  and 
interest  in  the  oertiflcate;  that  it  8. 
was  to  be  presumed  the  assi^pmcnt 
was  made  under  the  provisions  of 
the  city  charter  (Laws  of  1878, 
§  19,  tit.  8,  chap.  8tf8),  making  it 
the  duty  of  the  registrar  of  arrears 
to  assign  to  any  person  who  will 
pay  the  amount  required  to  redeem 
the  land;  that  the  giving  of  the 
lease  imposed  no  additional  lia- 
bility on  defendant,  its  recitals  not 
being  covenants  (§  10),  and  it  being 
valia  and  effective  only  so  far  as  it 
is  warranted  by  the  statute;  also, 
.  that,  as  the  defect  invalidating  the 
sale  appeared  on  the  face  of  the 
record,  plaintiff  must  be  presumed 
to  have  nad  notice  of  it.  Coffin  v. 
City  of  Brooklyn,  159 

When  evidence  inn^jfhient  to 

eetMish  mistaJce. 
JBeeBobertsY.EUiDood.  (Mem.)  651 


HONEY  HAD  AND  RECEIVED. 

A  purchaser  of  a  defective  title  at  a 
tax  sale  cannot  recover  the  money 
paid  from  the  city  or  county.  Ct>f- 
fn  y.  City  of  Brooklyn^  169 

Action  for,  is  equitaile  in  its 

wUure  and  the  reeowry  must  be  ese 

€Bquo  et  bono, 

.  J3e6  Boberts  yiEllwood.  (Mem.)  651 


MORTGAGE. 

1.  The  assignee  of  a  mortgage  takes 
it  subject  to  all  the  defenses,  legal 
and  equitable,  which  the  mort- 
gagor has  against  the  enforcement 
of  It  by  the  assignor  at  the  time  of 
the   assignment.    Hill   v.    Hoole, 


2.  Want  of  considention  is,  there- 
fore, a  good  defense  in  an  action 
brought  by  an  assignee  to  fore- 
close a  mortgage;  and  this  is  so,  at 
least  where  the  assignee  fails  to 
establish  that  he  purchased  in  good 
faith  and  for  value,  although  the 
mortgage  was  given  in  fraud  of 

SicKELs— Vol.  LXXI.    90 


the  creditors  of  the  mortgagor. 

Id, 

Where,  one,  who  pays  a  mortgage 
upon  land  in  which  he  has  an  in- 
terest, stands  in  such  a  relation 
thereto  that  his  interest,  whether 
le^al  or  equitable,  cannot  other- 
wise be  adequately  protected,  the 
transaction  will  be  treated  in  e(]^uity 
as  an  assignment,  and  he  is  entitled 
to  enforce  it  for  his  own  reimburse- 
ment and  the  protection  of  his  in- 
terest.   Arnold  v.  Oreen,         566 

Defendant  was  the  owner  of  land 
subject  to  a  mortgage,  for  the  pay- 
ment of  which  he  was  not  person- 
ally liable;  he  contracted  to  sell 
the  land  to  A.,  one  of  the  plaint- 
iffs, sublect  to  the  mortgage. 
Prior  to  tne  time  of  the  perS>rm- 
ance  of  the  contract  the  mort- 
gage became  due;  the  holder  refus- 
ing to  assign  it,  defendant  paid  it 
and  received  and  recorded  the 
satisfaction  thereof,  and  upon  a 
tender  by  the  yendees  of  the  pur- 
chase-price and  interest  due  thereon 
and  on  the  mortgage,  refused  to 
convey.  In  an  action  brought  to 
compel  a  specific  performance  of 
the  contract  hM,  that  a  judgment 
was  proper  ^ranting  the  relief, 
with  the  conmtion,  however,  that 
the  mortgage  be  reinstated,  its 
discharge  canceled  of  record  and 
defendant  subrogated  to  the  rights 
of  the  piortgagee  at  the  time  of 
its  payment;  and  that  plaintiffs 
have  three  months  after  entry  of 
judgment  or  the  final  determina- 
tion of  any  appeal  to  pay  or  procure 
a  purchaser  of  the  mortgage  and 
that  defendant  pay  costs;  that  the 
pajrment  of  the  mortgage  did  not 
satisfy  its  lien,  but  defendant  then 
became  the  equitable  assi^ee  of 
the  mortgage  and  was  entitled  t<. 
enforce  it  for  his  own  reimburse- 
ment and  the  protection  of  his  in- 
terest in  the  land;  but  that,  as  it 
appeared  that  his  method  had 
been  under-handed  and  not  simply 
a  fair  effort  to  protect  his  property, 
this  ffave  the  court  lurisaiction  to 
require  him  to  so  handle  his  se- 
curity as  not  to  impair  the  plaint- 
iffs, and  therefore  to  defer  for  a 
reasonable  time  the  enforcement 
of  Uie   mortgage;  that  plaintiffs 
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seeking  equity   from  defendant 
must  do  equity.  icX, 

See  FOBECLOSUBE. 


MOTIONS  AND  ORDERS. 

An  order  of  General  Term  denying 
a  motion  for  a  new  trial,  maae  as) 
authorized  by  the  Code  of  Civil 
Procedure  (§  1001),  in  a  case  where 
an  interlocutory  ludgment  has 
been  entered  on  decision  of  the 
court  or  repon  of  a  referee, 
rendered  upon  trial  of  an  issue  of 
fact,  is  reviewable  here.  WM  v. 
Bamum,  87 

Wlien  order  cuxepting  restgnor 

turn  of  testamentary  trustee  does  not 
relieve  him  from  dutyju  executor, 

J3ej  Greenland  v.  Waddell.         234 


MUNICIPAL  CORPORATIONS. 

1.  In  the  construction  of  a  public 
charter  granted  for  the  purpose  of 
creating  a  civil  community,  the 
practical  interpretation  it  has  re- 
ceived from  and  which  has  been 
acquiesced  in  by  those  interested 
therein  for  a  long  series  of  years, 
is  the  most  important  evidence  in 
the  determination  of  rights  exist- 
ing Uiereunder,*and  the  strict  let- 
of  the  instrument  becomes  of  little 
importance.  Trustees,  etc,  v.  M. 
B.  0.  Co.  1 

3.  In  dealing  with  municipal  corpo- 
rations parties  are  chargeable  with 
knowleoge  of  their  powers.  Syra- 
euseW.  Co,  v.  City  of  Byraenise.Wl 

8.  Plaintiff  is  the  owner  of  a  lot 
abutting  on  one  of  defendant's 
streets.  On  an  adjoining  lot  is  a 
sewer  running  from  the  street 
through  which  surface  water  col- 
lected in  the  gutters  of  the  street 
is  conveyed  away.  Over  the  en- 
trance to  the  sewer  in  the  gutter 
defendant  has  placed  an  iron  grate 
through  which  the  water  enters 
the  sewer.  In  times  of  unusual 
storms  or  floods,  leaves  and  other 
materials  gather  upon  the  grate 
and  obstruct  the  passage  of  the 


water,  which  overflows  the  side- 
walk on  to  the  plaintiff's  premises. 
In  an  action  to  restrain  defendant 
from  obstructing  the  water  by 
means  of  the  grate,  it  appeared 
that,  in  case  it  should  be  removed, 
it  would  leave  an  open  hole  into 
the  sewer  which  would  endanger 
the  safety  of  the  traveling  pubBc. 
Hdd,  that  the  action  was  not  main- 
tainable; that  even,  although  some 
better  device  than  the  grate  mi^ht 
have  been  adopted,  the  munici- 
pality could  not  be  made  liable  for 
error  of  Judgment  in  this  respect. 
Faine  v.  VH.  ofDdhi.  224 

4.  1%  seems  that  if  there  was  a  ne- 
glect of  duty  upon  the  part  of  de- 
fendant in  not  keeping  tne  grate  or 
entrance  to  the  sewer  open  and 
free  for  the  passage  of  water,  an 
action  would  lie  to  recover  dam« 
ages  for  injuries  sustained.        Id, 

5.  It  is  the  duty  of  a  municipal  cor- 
poration to  Keep  its  streets  in  a 
safe  condition  for  public  travel, 
and  it  is  bound  to  exerdse  reason- 
able diligence  to  accomplish  that 
end;  this  is  so  as  well  where  an 
obstruction  rendering  travel  un- 
safe is  caused  byatnird  person, 
as  where  it  is  the  act  of  the  cor- 
poration. PettengiU  v.  City  of 
Tonkers,  558 

6.  Where,  therefore,  public  or 
private  improvements  are  being 
made  in  a  city^  street  causinj^  an 
obstruction,  it  is  the  duty  of  the 
city  to  guard  them  so  as  to  protect 
travelers  on  the  street  from  receiv- 
ing injuries  therefrom.  Id. 

7.  The  municipality  is  not  absolved 
from  liability  by  the  fact  that  the 
obstruction  was  caused  by  a  con- 
tractor with  the  city,  who  by  his 
contract,  is  bound  to  properly 
guard  it  or  to  place  warning  lights. 

Id, 

8.  A  person  using  a  public  street  is 
not  reouired  to  be  vigUant  to  dis- 
cover oangerous  obstructions,  but 
may  walk  or  drive  in  day  or  night- 
time, relying  upon  the  assumption 
that  the  corporation  has  performed 
its  duty,  and  in  that  respect,  he  is 
exposed  to  no  danger  from  its 
neglect.  Id, 
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&e  Brooklyn  (Citt  of). 
Delhi  (Yillagb  of). 
New  Yokk  (City  op). 
Olean  (Village  of), 
southajcpton  (towh  of). 
Syracuse  (City  or). 
YomcBRs  (City  of). 


NAVIGATION. 

Limit  of  power  of  eomnm- 

nonersofland  office  as  to  grants  tf 
land  under  namgable  toaten» 

See  K,  lee  Co,  y.  BhuU».  883 


NEGLIGENCE. 

1.  Plaintiff  is  the  owner  of  a  lot 
abutting  on  one  of  defendant's 
streets.  On  an  adjoining  lot  is  a 
sewer  running  from  the  street 
through  which  surface  water  col- 
lected in  the  gutters  of  the  street 
is  conveyed  away.  Over  the  en- 
trance to  the  sewer  in  the  gutter 
defendant  has  placed  an  iron  grate 
through  which  the  water  enters  the 
sewer.  In  times  of  unusual  storms 
or  floods,  leaves  and  other  mate- 
rials gather  upon  the  ^rate  and 
obstruct  the  passage  of  the  water, 
which  overflows  the  sidewalk  on 
to  the  plaintiff's  premises.  In  an 
action  to  restrain  defendant  from 
obstructing  the  water  by  means  of 
the  grate,  it  appealed  that,  in  case 
it  should  be  removed,  it  would 
leave  an  open  hole  into  the  sewer 
which  would  endanger  the  safety 
of  the  traveling  public,  ffeld, 
that  the  action  was  not  maintain- 
able; that  even,  although  some 
better  device  than  the  gra^  might 
have  been  adopted,  the  mumci- 
pality  could  not  be  made  liable  for 
error  of  Judgment  in  this  respect. 
Paine  V.  ViL  of  Delhi.  224 


2.  7ifMem«  that  if  there  was  a  neglect 
of  duty  upon  the  part  of  defend- 
ant in  not  keeping  the  grate  or  en- 
trance to  the  sewer  open  and  free 
for  the  passage  of  water,  an  action 
would  lie  to  recover  damages  for 
injuries  sustained.  Id, 

8.  Defendants  were  contractors  en- 
gaged in  the  construction  of  a  sec- 
tion of  the  road  of  the  N.  Y.,  W. 
S.  &  B.  R.  R.  Co.    They  were  in 


the  habit  of  making  up  a  construc- 
tion train  at  a  point  where  said 
road  crossed  at  grade  the  tracks  of 
the  A.  &  B.  R.  R.  Co.,  and  had  au- 
thority from  the  lessee  of  the  latter 
road  to  cross  it.  In  making  up 
such  a  train  the  rear  car,  which  was 
not  coupled  to  the  one  preceding 
it,  was  backed  so  that  the  rear  end 
projected  over  the  track  of  the 
A.  &  8.  road,  and  was  left  in  that 
position  when  the  train  moved  for- 
ward. A  freight  train,  drawn  bv 
an  engine  in  char^  of  plaintiff, 
came  in  collision  with  said  car  be- 
fore defendant's  employes,  after 
the  engine  came  in  signt,  could 
remove  the  car  from  the  track. 
Plaintiff,  in  apprehension  of  dam- 
age from  the  collision,  pumped 
from  his  engine  and  was  injured. 
In  an  action  to  recover  damages  it 
appeared,  and  was  found,  that  the 
freight  train  was  running  on  special 
orders  that  morning,  about  sixteen 
minutes  ahead  of  schedule  time,  of 
which  change  defendants  had  no 
notice;  that  if  it  had  been  running 
according  to  the  time  table  with 
which  defendants  had  been  fur- 
nished, and  which  had  been  for  six 
months  prior  to  the  accident  ob- 
served in  running  the  train,  the 
collision  would  not  have  occurred, 
as  the  projecting  car  would  have 
been  removed.  Held,  that  a  re- 
fusal to  nonsuit  was  no  error;  that 
although  the  fact  that  defendants 
were  not  notified  of  the  change  of 
time  in  running  the  freight  train 
would  have  had  an  essential  bear- 
ing upon  the  (question  of  negli- 
gence, if  the  collision  had  occurred . 
while  they  wero  making  a  legiti- 
mate use  of  the  crossing,  it  had  no 
bearing  here,  as  they  had  no  occa- 
sion to  cross  the  track  at  the  time, 
and  the  situation  producing  the  in- 
Jury  was  caused  by  the  want  of 
care  of  their  employes.  Albert  v. 
8iDeet  864 

4.  The  referee  found  that  when  de- 
fendants' employes  saw  the  freight 
train  approaching  one  of  them  ran 
towardis  it,  halloomg  and  swinging 
his  hat  for  the  distance  of  two  hun- 
dred yards  from  the  crossing  whero 
he  was  first  seen  by  plaintiff,  who 
made  no  effort  to  stop  the  train 
until  within  two  hundred  and  fifty 
feet  from  the  crossing;  he,  how- 
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evOT,  alflo  found,  from  evideooe 
Justifying  it,  that  when  pUdntiff 
lint  saw  the  man  sent  out  to  signal 
him  he,  for  the  first  time,  saw  the 
obstruction,  and  that  he  then  blew 
the  whistle  for  application  of  the 
brakes,  reversed  his  engine  and  en- 
deavored to  stop.  His  train  was 
moving  at  the  rate  of  about  fifteen 
miles  an  hour.  Held,  that  the  fair 
meaning  of  the  findings  was  that 
he  promptly  applied  the  means  at 
his  command  to  stop  the  train; 
that  the  findings  were  not  incon- 
sistent, and  that  it  could  not,  as 
matter  of  law,  be  held  that  plaint- 
iff was  guilty  of  contributory  negli- 
gence; out  that  the  question  was 
one  of  fact  Id. 

5.  Plaintiff,  as  a  witness  in  his  own 
behalf,  and  the  conductor  of  the 
train,  were  permitted  to  testify, 
under  objection  aud  exception, 
that  there  was  no  requirement  to 
stop  at  N.  S.,  thd  station  where 
the  accident  happened,  that  morn- 
ing. Edd,  no  error;  that  as  the 
special  order  upon  which  the  train 
was  run  did  not  permit  them  to 
observe  the  schedule  time  of  reach- 
ing and  leaving  stations,  the  time 
table  was,  in  Uiat  respect,  super- 
seded by  the  order,  and  the  wit- 
nesses' relation  to  the  business  en- 
abled them  to  give  a  construction 
to  such  order.  Id. 

0.  Where  a  railroaa  corporation  has, 
in  compliance  with  an  ordinance 
lawfully  enacted  by  a  municipal 
corporation,  placed  safety-gates  at 
a  street  crossing,  it  is  its  dutv  to 
exorcise  due  care  in  operating  them 
so  as  to  protect  travelers  on  the 
highway,  not  only  from  the  danger 
of  bein^  run  over  by  the  cars,  but 
against  mjuiy  from  the  gates  them- 
selves.   Iheney  v.  L.  L  B.  R.  Co. 

876 

7.  If,  on  reaching  the  crossing,  a 
traveler  finds  the  gates  raised  and 
motionless,  he.  is  at  liberty  to  go 
on;  and  if  it  becomes  necessary  to 
lower  the  gates  while  he  is  pass- 
ing between  them,  it  shoula  be 
done  with  due  regard  to  his  safety. 

8.  Plaintiff  was  walking  along  a 
8t'  >ot  which  crossed,  at  grade,  the 


tracks  of  defendant's  load.  In  the 
city  of  B.  In  compliance  with  an 
ordinance  of  the  common  council, 
autiu>rized  by  statute,  defendant 
had  erected  safety-gates  on  each 
side  of  its  tracks  at  said  crossing. 
It  was  raining  hard  and  plaintm 
had  an  umbrella  up.  As  she  ap- 
proached the  crossmg  she  looked 
and  saw  that  the  gates  were  up  and 
stationary.  She  passed  the  flnt 
gate,  crossed  the  tracks,  and  as 
she  was  passing  under  the  second 
gate,  it  was  lowered  by  the  gate- 
man  more  rapidly  than  usual,  and 
struck  and  injured  her.  In  an 
action  to  recover  damages, 
wherein  these  facts  appe^^, 
hdd^  that  the  evidence  authorized 
the  jury  in  finding  that  defendant 
omitted  to  observe  that  degree  of 
care  required  of  it,  and  that  owing 
to  the  omission  plaintiff  was  in- 
jured; that  the  omission  on  her 
part  to  look  when  passing  under 
the  second  gate  to  see  whether  it 
was  cominff  down  was  not,  as 
matter  of  law,  negligence;  but 
that  it  was  a  question  of  fact  for 
the  jury.  Id. 

9.  It  appeared  that,  at  the  time  of 
the  trial,  plaintiff  was  still  suffer- 
ing from  the  effects  of  the  acci- 
dent, and  that  some  time  would  be 
required  to  effect  a  cure.  The  na- 
ture and  extent  of  the  medical  ser- 
vices were  also  proved,  but  no  evi- 
dence was  given  as  to  the  value 
thereof.  The  court  charged  that 
the  measure  of  damages  was  com- 

rtation  for  the  inluries  received 
plaintiff,  including  "the  ex- 
penses of  her  recovery  as  regards 
the  past  and  future."  J92^,  no  error. 

Id. 

10.  In  such  cases,  where  evidence 
has  been  given  tending  to  show 
that  the  person  injured  will  prob- 
ably experience  further  pain,  or 
will  require  further  medical  at- 
tendance as  the  the  result  of  the 
injury,  the  Jury,  In  assessing  dam- 
ages, may  take  into  account  the 
pain  that  may  be  reasonably  ex- 
pected and  the  expense  of  the 
medical  attention  needed  in  the 
future.  Id. 

11.  A  railroad  corporation  owes  to 
its  employes  the  same  duty  of  in- 
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specting  the  cars  of  another  com- 
paoj  used  upoD  its  road  as  if  they 
were  its  own,  and  is  responsible 
for  the  couseauences  of  such  de- 
fects as  would  be  discovered  by 
ordinary  inspection.  It  must  either 
remedy  the  defects  or  refuse  to 
take  or  use  the  cars;  and  when  fur- 
nished to  its  employes  for  use  they 
have  the  right  to  assume  that,  so 
far  as  ordinary  care  can  accomplish 
it,  the  cars  are  e<}uipped  with  safe 
and  suitable  apphances.  Ooodrteh 
Y,N,T.a,AH.R.B,ILCo,    898 

12  Plaintiff,  a  brakeman  in  defend- 
ant's employ,  while  engaged  in 
coupling  a  car  received  from  an- 
other road  to  cars  on  defendant's 
track  was  injured.  In  an  action 
to  recover  damages  it  appeared 
that  the  accident  resulted  from  the 
fact  that  the  bumper  of  said  car 
was  out  of  order  so  that  it  hung 
lower  than  the  one  of  the  car  to 
which  it  was  being  coupled.  Hddf 
that  defendant  was  chargeable 
with  negligence.  Id, 

18.  The  link  In  the  bumper,  at  the 
time  of  the  accident,  was  a  straight 
one  and  plaintiff  was  unable  to 
make  it  enter  the  bumper  of  the 
other  car.  It  appeared  that  it  was 
customary  in  coupling  cars  with 
bumpers  of  different  heights  to 
use  a  crooked  link,  and  that  such 
links  were  supplied  by  defendant 
and  were  in  the  caboose  of  plaint- 
iff's train;  after  the  accident  the 
cars  were  coupled  with  a  crooked 
link.  Eeld,  that  the  furnishing  of 
such  links  did  not  fill  the  meas- 
ure of  defendant's  obligation;  that 
the  dutv  of  examination  to  ascer- 
tain whether  the  coupling  appli- 
ances were  in  proper  condition 
rested,  in  the  first  instance,  upon 
the  master,  and  in  the  absence  of 
evidence  to  that  effect  it  could  not 
be  presumed  that  it  had  been  de- 
volved upon  plaintiff ;  and  unless 
it  had  he  had  the  right  to  assume 
that  the  master's  duty  had  been 
performed.  Id, 

14.  It  appeared  that  it  frequently 
happens  when  cars  come  together 
with  great  force  the  bumpers  are 
prcss^  in  and  such  an  accident  as 
the  one  in  question  might  happen, 


but  that  when  cars  approach  each 
other  at  "ordinary  speed"  the 
bumpers  receive  the  shock  and 
sufficient  space  is  left  to  protect 
the  brakeman.  It  was  claimed 
that  the  accident  was  one  of  the 
ordinary  risks  of  plaintiff's  em- 
ployment, and  so  that  he  could 
not  recover.  Hetd^  untenable,  the 
testimony  showing  that  the  train 
was  moving  slowly  at  the  time  of 
the  accident,  and  that  if  the 
bumper  had  been  in  order  it  would 
not  have  hapi)ened,  and  so,  that 
the  defective  bumper  was  the 
proximate  cause.  Id. 

15.  Plaintiff  in  attempting  to  cross 
P.  street,  in  the  city  of  B.,  which 
at  the  time  was  very  much  ob- 
structed by  cars  on  defendant's 
track,  closely  following  each  other, 
was  run  against  by  one  of  the 
horses  attached  to  a  car,  thrown 
down  and  injured.  In  an  action 
to  recover  damages  plaintiff's  evi- 
dence was  to  the  effect  that,  after 
waiting  several  minutes  for  an  op- 
portunity to  cross,  he  stepped  be- 
hind and  close  to  a  car  on  its  way 
out  of  a  switch  running  into  F. 
street  and  followed  it  until  it 
reached  the  latter  street  and  oar- 
tially  halted  when  he  startea  to 
go  across  the  street.  Plaintiff 
testified  that,  as  the  car  slacked  up, 
he  looked  both  w|iys  on  the  F. 
street  track;  that  he  saw  a  car 
which  had  come  almost  to  a 
stand-still  twelve  or  fifteen  feet 
distant,  and  he  then  started  to  go 
across  and  had  nearly  reached  the 
outside  rail  when  he  was  struck 
and  injured;  that  he  did  not  see 
the  car  or  horses  which  struck  him 
or  know  where  they  came  from; 
that  car,  it  appearea,  came  out  of 
a  switch  on  to  the  track  between 
plaintiff  and  the  car  which  he  saw; 
the  driver  saw  plaintiff,  but  made 
no  effort  to  check  his  team  or 
turn  them  to  avoid  a  collision; 
on  the  contrary,  he  struck  the 
horses  and  greatly  accelerated  their 
speed,  the  one  which  collided  with 
plaintiff  being  on  a  run.  EM, 
that  the  question  of  defendant's 
negligence  and  of  contrlbutoir 
negligence  on  the  part  of  plaintiff 
were  properly  submitted  to  the 
jurj'.  McClain  v.  B.  C.  R  B, 
Qo.  4W 
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10.  The  trial  court  charged  that  the 
defendant  had  no  ri^t  to  so  oc- 
cupy the  street  with  its  cars  as  to 
make  it  extremely  dangerous  to 
cross  the  street  at  all  times.  Meld, 
no  error.  Jd. 

17.  The  court  ^Iso  charged  that  "  a 
mere  error  of  judgment  does  not 
necessarily  amount  to  carelessness. 
If  the  plaintiff  took  reasonable  care 
and  then  made  a  mistake  as  to  the 
safest  course  to  pursue  in  crossing 
the  street"  he  was  not  guilty  m 
contributory  negligence  for  that 
reason,    ^eld,  no  error.  Id. 

18  The  court  also  stated  in  the  charge 
that  the  place  was  a  public  street 
and  plaintiff  had  a  right  to  go 
where  he  chose ;  that  no  matter  how 
many  cars  were  in  the  street  he  had 
a  right  to  select  any  point  to  go 
across,  but  he  was  bound  to  exer- 
cise care.    BM,  no  error.         Id. 

19.  In  an  action  to  recover  danuiges 
for  injuries  received  in  alightmg 
from  one  of  defendant's  cars,  in 
which  plaintiff  was  a  passenger, 
the  testimony  on. his  behalf  was  to 
the  effect  that  he  sat  near  the  front 
door  of  the  car  and  as  soon  as  the 
train  stopped  at  the  station  to  whidl 
he  had  taken  passage  he  passed  out 
the  front  door  and,  as  he  placed 
his  foot  on  the  last  step  of  the  car 
and  was  stepping  off  he  let  go  of 
the  step  rail,  and  l)y  a  sudden  jerk 
of  the  train  in  starting,  was  thrown 
to  the  ground  and  one  of  his  feet 
run  over  and  crushed.  This  was 
on  a  very  dark  night.  No  one  in 
defendant's  employ  was  at  the  front 
end  of  the  car.  Held,  that  the 
facts  appearing  from  plaintiff's  tes- 
timony, if  taken  as  true,  furnished 
all  the  facts  req^uisite  to  establish 
defendant's  liability  and  no  coun- 
tervailing deductions  could  reason- 
ably arise;  and  that,  therefore,  a 
charge  of  the  court  that  if  the  jury 
believed  the  testimony  on  the  part 
of  plaintiff  he  was  entitled  to  re- 
cover, was  not  error.  McDonald 
V.  L,  L  R.  R,  Co.  646 

20.  It  is  the  duty  of  a  railroad  com- 
pany to  give  passengers  a  reason- 
able opportunity  to  leave  its  trains 
at  stations  where  they  stop.       Id, 


21.  The  company  is  not  relieved 
from  the  performance  of  this  duty 
in  a  particular  case  by  the  fact  that 
the  conductor  did  not  know  the 
passenger  intended  to  leave  and  did 
not  see  him  leaving  the  car,  unless 
the  paasenger  was  so  situated  as  to 
be  concealed   from   observation. 

Id 

22.  The  fact  that  a  passenger  pro- 
ceeds to  leave  a  train  at  a  station 
where  it  has  stopped,  ought,  for 
the  purpose  of  his  protection,  to 
be  known  by  the  company  through 
its  servants,  and,  therefore,  so  far 
as  that  is  essential  it  is  deemed 
chargeable  with  knowledge.     Id, 

23.  It  Is  the  duty  of  a  municipal  cor- 
poration to  keep  its  streets  in  a  safe 
condition  for  public  travel,  and  it 
is  bound  to  exercise  reasonable  dfl- 
igence  to  accomplish  that  end;  this 
is  so  as  well  where  an  obstruction 
rendering  travel  unsafe  is  caused 
by  a  thira  person,  as  where  it  is 
the  act  of  the  corporation.  B^ 
tengiU  y.  City  €f  Tonken.         558 

24.  Where,  therefore,  public  or  pri- 
vate improvements  are  being  made 
in  a  city  street  causing  an  obstruc- 
tion, it  is  the  duty  of  the  city  to 
guard  them  so  aa  to  protect  travel- 
ers on  the  street  from  receiving 
injuries  therefrom.  Id, 

26.  The  municipality  is  not  absolved 
from  liability  by  the  fact  that  the 
obstruction  was  caused  by  a  con- 
tractor with  the  cit  V,  who,  by  his 
contract,  is  bound  to  properly 
guard  it  or  to  place  warning  lights. 

Id, 

20.  A  person  using  a  public  street  is 
not  riequired  to  oe  vigilant  to  dis- 
cover dangerous  obstructions,  but 
may  walk  or  drive  in  day  or  night- 
time, relying  upon  the  assumption 
that  the  corporation  has  performed 
its  duty,  and  in  that  respect  he  is 
exposed  to  no  danger  from  its 
neglect.  Id, 

27.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have 
been  caused  by  defendimt's  negli- 
gence, the  complaint  alleged  tnat 
''by  and  under  the  direction  of 
the  defendant"  a  trench  was  ex- 
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cavated  and  a  dangerous  embank- 
ment therefrom  thrown  up  in  one 
of  its  streets  and  was  ncgliffentlj 
suffered  to  remain  exposed  and 
without  proper  protection  or  notice 
to  travelers;  that  a  carriage,  in 
which  plaintiff  was  riding  on  a 
dark  mght  ran  against  such  em- 
bankment and  was  upset,  causing 
the  injuries  complained  of.  HM, 
that  under  the  complaint,  plaintiff 
was  not  confined  to  proof  that  the 
obstruction  was  created  by  defend- 
ant, but  was  entitled  to  show  that 
it  was  the  work  of  a  third  person 
and  was  left  unguarded  by  defend- 
ant after  notice  of  its  existence; 
also,  that  upon  the  question  of 
notice  it  was  competent  to  show 
the  condition  of  the  street  and  the 
absence  of  lights  in  the  night-time 
prior  to  the  accident  and  on  the 
same  night  thereafter.  Id, 

28.  It  appeared  that  the  dangerous 
condition  of  the  street  had  existed 
for  two  months  prior  to  the  acci- 
dent. Held,  that  defendant  was 
chargeable   with   notice   thereof. 

Id. 

29.  The  improvement  causing  the 
obstruction  was  being  done  under 
a  contract  with  defendant's  board 
of  water  commissioners  in  perform- 
ance of  the  duty  devolved  upon 
it.  J7tf^,  that,  although  said  board 
was  created  by  special  statute 
(Chap.  86,  Laws  ot  1878),  yet  as 
it  is  recognized  as  a  department 
of  the  city  eovt^mment  (Chap.  184, 
Laws  of  Iwl)  and  its  duties  de- 
fined, and  as  it  exists  solely  for  the 
benefit  of  the  city  in  doing  the 
work,  it  was  engaged  in  the  dis- 
charge of  a  municipal  duty,  and 
for  its  negligence  in  the  perform- 
ance thereof  the  city  was  respon- 
sible. Id. 

80.  B.,  the  owner  of  certain  prem- 
ises in  the  city  of  B.,  built  thereon 
a  block  of  houses  and  contracted 
with  W.  to  plumb  them  and  con- 
nect with  tne  water  main.  B., 
becoming  involved,  failed  to  make 
the  payments  due  W.  B.  had 
consented  that  the  rents  of  one  of 
the  houses  which  had  not  yet  been 
connected  with  the  street  main 
might  be  paid  over  to  defendant's 
firm  to  apply  upon  a  debt  he  owed 


them;  the  tenant,  threatening  to 
leave  the  house  unless  the  water 
connection  was  made,  defendant 
spoke  to  W.  in  regard  thereto  and 
was  informed  that  the  failure  to 
make  the  connection  was  for  want 
of  laborers  to  dig  the  trench;  upon 
defendant  promLdng  to  find  him 
a  laborer,  W.  agreed  to  make  the 
connection.  I^fendant  told  one 
D.,  who  applied  to  him  for  work, 
that  he  thought  W.  would  give 
him  a  job  at  (figging,  D.  went  to 
W.,  who  sent  one  of  his  employes 
with  him  to  show  where  ana  how 
to  dig  the  trench,  and  D.  after- 
wards did  the  digging,  reported  it 
to  W.  and  was  sent  back  to  cover 
up  the  hole;  he  claimed  of  W.  pay- 
ment for  the  work.  W.  did  not  deny 
his  liability  to  pay,  but  did  not 
pay  him  until  later  the  first  trial 
of  this  action.  D.,  some  time  after 
doing  the  digging,  went  to  work 
for  defendant's  firm.  W.  applied 
and  paid  for  the  necessary  permit 
to  make  the  connection.  Durinir 
the  interval  between  the  digging 
and  covering  the  ditch  plaintiff 
feU  into  it  and  was  injured.  In 
an  action  to  recover  damages,  held 
that  defendant  was  not  liable;  that 
it  was  not  enough  to  render  him 
liable  to  show  that  he  desired  the 
work  done  or  was  interested  in 
having  it  done,  or  that  the  con- 
tractor was  moved  to  have  it 
done  by  his  suggestion;  it  must 
appear  that  the  person  doing  it  or 
the  contractor  directing  it  was  de- 
fendant's servant  and  subject  to 
his  direction  and  control  KeUy 
V.  Doody.  575 

81.  Plaintiff  lived  'in  the  building 
adjoining  the  one  being  connected 
with  the  ni  Jn,  saw  the  trench  dug 
and  knew  of  its  existence.  She 
testified  that  she  passed  over  it 
about  an  hour  before,  but,  at  the 
time  of  the  accident,  her  attention 
was  diverted  by  a  card  in  the  win- 
dow of  the  house.  The  court, 
upon  plaintiff's  request,  charged 
that  plaintiff's  negligence  was  not 
in  the  case;  if  she  had  been  negli- 
gent, it  would  be  no  defense.  Edd, 
error.  Id, 

82.  The  court  also  charged  that  the 
fury  were  not  bound  to  conclude 
from  the  fact  that  W.  took  out  the 
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permit  to  make  the  connection  that 
he  intended  to  make  it  under  his 
contract  with  B.  if  thev  could  find 
in  the  evidence  any  other  motive. 
BBld,  error.  Id, 

88.  Defendant  offered  to  prove  by 
W.  that  the  digginj^  was  done  un- 
der the  contract  with  B.  and  that 
W.  had  no  contract  with  anyone 
else  when  it  was  done.  This  was 
excluded  under  plaintiff's  objec- 
tion.   Held,  error.  Id. 

84.  In  an  action  to  recover  damages 
for  iniuiies  alleged  to  have  been 
causea  b^  defendant's  negligence 
to  plaintiff,  a  brakeman  in  its  em- 
pU>y ,  plaintiff's  evidence  was  to  the 
effect  that  he  was  instructed  to 
ride  on  top  of  the  cars  at  places 
where  it  mifht  be  necessary  to 
apply  the  brakes,  and  that  on  ap- 
proaching such  a  point  he  went  on 
top  of  a  box  car  and  sat  down 
where  the  brake  was  and  remem- 
bers nothing  more.  It  appeared 
that  a  tunnel  is  located  at  that  par- 
ticular spot  on  defendant's  road, 
which  for  two  hundred  feet  from 
its  west  end,  at  which  plaintiff's 
train  entered,  is  twenty  feet  high; 
that  then  a  brick  arch  commences 
and  continues  for  eighty-five  feet, 
reducing  the  height  of  the  tunnel 
to  fifteen  feet  nine  inches,  measured 
from  the  rail,  and  the  space  be- 
tween the  top  of  the  car  and  the 
bottom  of  the  arch  was  four  feet 
and  seven  inches.  Plaintiff  was 
found  beside  the  track,  about 
three  hundred  feet  from  the  east 
end  of  the  tunnel,  with  a  gash  in 
his  forehead,  which,  if  leceived 
fromhavinff  come  in  contact  with 
the  ardi  while  sitting  as  he  testified, 
would  have  called  por  a  height  oi 
body  of  four  feet  eight  inches,  or 
a  full  height  of  over  eight  feet. 
No  evidence  was  nyen  as  to 
plaintiff's  height.  The  court 
charged  the  Jury  that  if  plaintiff 
was  sitting  downit  was  for  them 
to  say  whether  his  head  would 
reach  as  high  as  the  bottom  of  the 
arch.  A  motion  to  dismiss  the 
complaint,  made  on  the  ground 
that  the  facts  proved  were  insuf- 
ficient to  constitute  a  cause  of 
action,  was  denied.  .fiStJe?  (Bradley 
and  Vann,  JJ.,  dissenting),  error: 
that  the  court  will  take  judicial 


notice  of  the  height  of  the  human 
body  and  that  it  would  be  impos- 
sible for  a  man,  unless  of  a  height 
unprecedented,  sitting  as  plaintiff 
testified,  to  strike  his liead  against 
the  arch.  Sunter  v.  JVl  1.,  O,  A 
W.  B,  R  Co.  015 

85.  In  an  action  to  recover  damages 
for  inlurles  alleged  to  have  been 
caused  by  defendant's  negligence, 
it  appeared  that  plaintiff  was  in 
defendant's  employ  as  a  brakeman 
upon  a  freight  train.  While  stand- 
ing  on  top  of  a  car  he  was  struck 
by  a  bridge  over  the  track  and  was 
injured.  Be  had  run  upon  this 
train  for  over  three  weeks  and,  dur- 
ing this  time,  had  passed  daily 
under  this  bridge,  and  frequently 
on  top  of  a  car  where  he  was  re- 
quirea  to  be  in  the  performance  of 
his  dutv.  The  accident  occurred 
in  the  aaythne;  the  bridge  was  in 
plain  sight,  and,  knowinff  tiie  train 
was  about  to  pass  under  it,  he 
turned  his  back  to  it,  and  was  going 
toward  the  rear  of  the  car  when  he 
was  struck.  HeJd^  that  a  refusal 
to  nonsuit  was  error;  that  plaintiff, 
had  he  exercised  ordinary  care  and 
observation,  must  have  known  that 
the  bridge  was  not  of  suflicient 
heieht  to  permit  a  person  to  pass 
under  it,  standing  on  the  top  of  a 
car.  WiUiafM  v  B  L.dbW.R, 
B.  Co,  628 

86.  A  servant  who  enters  upon  an 
employment,  from  its  nature  haz- 
ardous, assumes  the  usual  risks 
and  perils  of  the  service,  and  of 
the  open,  visible  structures  known 
to  him,  or  which  he  must  have 
known,  had  he  exercised  ordinair 
care  and  observation.  /a. 

As  to  error  in  charge  in  action 

for  negligence. 
See  Barker  v.  PEiuUon,  (Mem.)  660 

In  action  for  negligence  there 

was  a  confUet  between  the  parties  as  to 
the  place  of  accident ;  the  court  refiutd 
to  charge  that,  if  plaintiff  was  honettiy 
mistaken  as  to  the  place,  he  was  enti- 
tled torecover  \ftheaccident  was  caused 
by  defendar^s  negligence,  and  charged, 
^  the  jury  bdieved  drfendanfs  wit- 
nesses on  mat  point,  a  terdict  must  be 
rendered  for  dtfendant. 

See  Barker  v.  Paulson.  (Mem.)  660 
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NEW  TRIAL. 

An  order  of  General  Term  denying 
a  motion  for  a  new  trial,  made  as 
authorized  by  the  Code  of  Civil 
Procedure  (§  1001),  in  a  case  where 
an  interlocutory  iudgment  has 
been  entered  on  decision  of  the 
court  or  report  of  a  referee,  ren- 
dered upon  trial  of  an  issue  of 
fact,  is  reviewable  her&  WM  v. 
Bamum,  87 


NEW  YORK  (CITY  OF). 

1.  Under  the  provision  of  the  New 
York  city  consolidation  act  (§  18 1 8, 
chap.  410,  Laws  of  1882),  as 
amended  in  1883  (§  17,  chap.  276, 
Laws  of  1883),  in  reference  to  the 
enforcement  of  mechanics'  liens, 
a  lien  ceases  to  bind  the  property 
after  the  expiration  of  ninety  days 
from  the  time  the  claim  is  filed, 
unless  the  lienor  within  that  time 
either  commences  an  action  to  en- 
force the  lien,  and  files  a  notice  of 
pendency  of  the  action,  or  unless 
he  withm  that  time  be  made  a 
party  to  an  action  to  enforce  "  any 
other  lien,"  and  in  that  action  a 
notice  of  pendency  is  filed  by  him 
or  in  his  behali.  Daneiger  v. 
Simtmaon,  829 

2.  The  words  "  any  other  lien  "  are 
not  confined  to  other  mechanics' 
Uens.  but  include  as  well  a  lien  b 


mortgage. 


t 


8.  Where  an  owner  of  premises  in 
the  dty  of  New  York,  proposing 
to  excavate  for  the  purpose  of 
building  thereon,  and  having  ob- 
tained a  parol  license  from  the 
occupcmt  of  adjoining  premises  as 
required  by  the  consolidation  act 
(§  474,  chap.  410,  Laws  of  1882, 
has  shored  up  a  party-wall  and  re- 
moved the  founaation  thereof,  he 
may,  notwithstanding  a  revoca- 
tion of  the  license,  proceed  and 
build  up  a  new  foundation  wall 
so  as  to  sustain  the  party-wall,  and 
for  that  purpose  has  the  right  to 
enter  upon  so  much  of  the  iSljoin- 
ing  premises  as  is  necessary,  and 
until  this  work  is  done,  if  he  pro- 
ceed with  reasonable  dispatch  and 
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does  it  in  a  good  workmanlike 
manner,  with  as  little  injury  and 
inconvenience  as  possible  to  the 
adjoining  occupant,  he  may  not  be 
regarded  as  a  trespasser,  nor  can 
he  be  required  to  remove  the  sup- 
ports to  the  walL  KeUhum  v. 
Ifewmtm.  422 


KoncB. 

Where  the  maker  of  a  promissory 
note  made  payable  to  his  order, 
and  purporting  to  be  indorsed  by 
a  manufacturing  corporation,  pro- 
cures it  to  be  cuscounted  for  his 
own  benefit,  if  unexplained,  this 
is  notice  to  the  discounter  that  the 
indorsement  is  not  made  in  the 
usual  course  of  business,  but  is  for 
the  accommodation  of  the  maker. 
Nat,  P.  Bk,  V.  G.  A.  M.W.A8. 
Co,  281 


NUISANdL 

"— TFAm  action  to  aibaie  apur- 
pre^ure  or  nuisance  mtut  be  brought 
oy  jPbo^,  not  by  indimduoL 

See  K.  lee  Co,  v.  ShuUz.  888 


OFFICE  AND  OFFICER 

While  a  tax  collector  may  decline  to 
collect  a  tax  illegally  levied,  hav- 
ing collected  it,  he  may  not  ques- 
tion the  right  of  the  proper 
authority  to  receive  it  and  may  be 
compelled  to  pay  it  over;  so,  also, 
at  the  expiration  of  his  warrant  he 
is  bound  to  return  it  as  required 
by  law.     Vil  of  Clean  v.  King, 

855 


OLEAN  (VILLAGE  OS). 

1.  PlaintifTs  charter  (§  16,  chap. 
110,  Laws  of  1882)  confers  upon 
its  collector  the  powers  of  town  col- 
lectors, and  reauires  him  to  collect 
all  taxes  specined  in  the  roll  de- 
livered to  him,  to  pay  over  all 
moneys  collected,  and  at  the  ex- 
piration of  his  warrant  to  return 

91 
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the  same  ''with  an  itemized  ac- 
count of  unpaid  taxes."  Provision 
is  made  for  ttie  collection  of  un- 
paid taxes  80  returned  by  suit  and 
07  sale  of  real  estate.  In  an  action 
upon  a  collector's  bond  it  appeared 
that  the  amount  paid  over  by  him 
was  $4,879.84,  short  of  that  called 
for  by  his  warrant;  this  he  did  not 
return  and  did  not  render  any  ac- 
count. Held,  that  judgment  was 
properly  rendered  against  him  for 
such  deficit;  that  as,  without  the 
return  of  the  warrant,  the  village 
was  deprived  of  the  power  to  re- 
sort to  the  remedies  given  to 
it  for  the  collection  of  unpaid 
taxes,  in  the  absence  of  evidence 
to  the  contrary,  the  dunage  sus- 
tained was  the  amount  unpaid. 
VUlage  of  OUan  v.  King.  855 

2.  By  the  charter  (§  16)  plaintiff's 
board  of  trustees  is  given  power 
to  renew  the  warrant  from  time  to 
time  in  its  discretioD.  EM,  that 
such  a  renewal  without  consent 
of  the  sureties  did  not  discharge 
them;  that  they  must  be  deemed 
to  have  executed  the  bond  wilh 
knowledge  of  this  provision.     Id, 


PARENT  AND  CHIIiD. 

1.  jR  seems  a  step-father  is  under  no 
legal  obligation  to  maintain  his 
step-daughter.    In  re  Ackerman, 

654 

f.  B  seems,  also,  that  a  general  guar- 
dian of  the  step-daughter  has  a 
legal  right  to  contract  with  the 
step-father  for  her  support,  and  on 
settlement  of  his  accounts,  the 
guardian  Is  entitled  to  be  allowed 
such  reasonable  sum  as  has  been 
in  good  faith  paid  by  him  for  that 
purpose.  Id, 


PARTIES. 

1.  The  petitioner  in  lunacy  proceed- 
ings is  not  a  party  to  the  record  in 
such  sense  that  he  is  bound  by  the 
finding,  and  precluded  from  show- 
ing that  the  lunatic  was  sane,  in  an 
action  to  set  aside  such  a  deed  or 
mortgage  executed  by  him.  Hughes 
▼.  Jones.  67 


2.  A  wife  may  maintain  an  action 
under  the  Code  of  Civil  Procedure 
(g  450),  in  her  own  name  and  for 
her  own  benefit,  without  joining 
her  husband  as  a  party,  agamst  one 
who  has  enticed  him  itom.  her, 
aJienated  his  affection  and  deprived 
her  of  his  society.  Bennett  v.  Bei^ 
nett.  584 

— -  When  one  hatfing  no  tested  legal 
interest,  but  simply  a  contingent  tV 
terest  in  lands  m^n'tgaged  not  neeessairy 
party  to  foreclosure  suit. 

See  U.  8.  T,  Co,  v.  Boche.         120 

When  action  to  abate  a  pur- 

presture  or  nuisance  must  be  brought 
by  Bbo^  not  by  individuals. 

See  K.  lee  Co.  v.  Shulte.  888 


PARTNERSHIP. 

1.  Persons  having  a  proprietary  in- 
terest in  a  business  ana  its  profits 
are  liable  as  partners.  Magovem 
V.  Robertson,  61 

2.  In  an  action  to  recover  for  goods 
sold,  wherein  it  was  sought  to 
charge  the  defendants  as  partners, 
it  appeared  that  the  defendants 
entered  into  an  agreement  whidi 
stipulated  that  R.  should  put  a 
stock  of  goods  of  the  value  of 
$8,000,  in  a  certain  store,  to  be  re- 
plenished from  time  to  time  as  it 
run  below  that  amount,  and  that 
the  other  defendants  should  indorse 
the  notes  of  R.  to  the  amount  of 
$2,000  to  be  used  in  the  business, 
they  to  do  what  they  reasonably 
could  to  make  it  a  success,  and  to 
have  an  interest  in  the  goods  in 
Uie  store  equal  to  the  amount  of 
their  indorsement,  subject,  how- 
ever, to  no  liabilitv  except  such 
indorsement.  At  the  end  of  the 
year  an  inventory,  it  was  provided, 
should  be  taken,  the  net  profits 
ascertained  and  one-third  thereof 
paid  to  said  other  defendants  "in 
consideration  of  their  indorsement 
and  their  general  interest  in  the 
business."  The  business  contem- 
plated was  thereafter  carried  on 
under  the  name  of  the  "Busti 
Union  Store/'  Held,  that  defend- 
ants were  liable  to  creditors  as 
partners.  Id, 
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Z,  The  cases,  holding  that  a  person 
entitled  to  a  share  of  profits  of  a 
business  in  payment  for  services 
simply,  or  as  a  compensation  for 
moneys  advanced,  cannot  be 
charged  as  a  partner,  distinguished. 

Id. 

A.  The  parties  entered  into  copart- 
nership under  an  agreement,  by 
the  terms  of  which  defendants 
were  to  contribute  as  their  share  of 
the  capital  certain  premises,  upon 
which  were  buildings  for  manu- 
facturing the  goods  to  be  sold,  at 
an  agreed  valuation  of  $15,000,  at 
which  sum  they  agreed,  upon 
liquidation  of  the  business,  to  take 
the  property  back.  They  con- 
veyed the  property  by  deed  to 
themselves  and  plaintiff  as  copart- 
ners. The  factory  buildings  were 
destroyed  by  fire;  they  were  in- 
sured at  the  time  on  behalf  of  the 
firm,  and  it  collected  $3,942.05 
upon  the  policies.  In  an  action 
for  an  accounting  upon  dissolution 
of  the  copartnersiiip,  held,  that  de- 
fendants were  not  required  to  take 
the  premises  back  at  the  agreed 
valuation,  less  the  amount  of  in- 
surance collected;  that  the  agree- 
ment was,  in  effect,  simply  to 
purchase  the  property  back  at  a 
«tipulated  price,  and  had  reference 
to  the  existence  of  the  property  in 
substantially  the  same  condition, 
reasonable  wear  and  tear  excepted, 
it  was  at  the  time;  and  that  per- 
formance of  the  agreement  by  the 
vendor  having  been  rendered  im- 
possible by  the  fire,  defendants 
were  not  bound.  Ooldman  v. 
Boaeriberg,  78 

6.  In  the  absence  of  duress,  fraud  or 
mistake,  an  account  stated  by  part- 
ners between  themselves  wm  not 
be  opened  and  investigated  in  an 
action  f  oi^  an  accounting.  WM  v. 
Bamum.  87 

6.  A  contract  forming  a  partnership 
to  be  continued  beyond  one  year 
is,  within  the  provision  of  the  stat- 
ute of  frauds  declaring  every 
agreement  which  by  its  terms  is 
not  to  be  i)erformed  in  one  year 
from  the  making  thereof  to  be 
void  unless  in  writing;  and  a  part- 
nenbip  so  formed  is  a  partnership 
alwilL  (PoTTBB,J.,dia8enting.)  Jd. 


7.  An  oral  agreement  was  entered 
into  between  the  firm  of  B.  O.  B. 
&  Son,  composed  of  the  defend- 
ants S.  O.  B.  and  T.  D.  B.,  that 
said  firm  should  discontinue  busi- 
ness and  be  succeeded  by  another 
composed  of  T.  D.  B.,  defendant 
0.  and  the  plaintiffs,  the  copart- 
nership to  continue  for  three  years 
from  «June  24, 1879,  the  copartners 
to  share  equally  in  the  profits  and 
losses.  The  new  firm  began  busi- 
ness, and  in  January,  18%,  an  in- 
ventory was  taken  which  showed 
that  the  profits  of  the  business 
exceeded  $60,000.  Shortly  after 
the  inventory,  the  members  of 
the  old  firm  asserted  that  they 
owned  the  business  and  its  profits 
as  no  partnership  existed,  the 
agreement  not  having  been  re- 
duced to  writing,  and  as  the  new 
members  had  not  paid  in  their 
share  of  capital.  It  was  thereupon 
agreed  that  plaintiffs  and  C.  should 
each  be  credited  with  $3,000.  the 
B.s  to  have  tha  remainder  of  the 
assets,  and  that  thereafter  the  busi- 
ness should  be  continued  on  the 
terms  of  the  copartnership  agree- 
ment, the  partnership  to  date  from 
January  1(>,  1880.  It  was  contin- 
ued until  dissolved  in  March.  1882. 
In  an  action  to  set  aside  the  com- 
promise agreement  for  lack  of  con- 
sideration and  for  an  accounting, 
etc.,  held  (Potter,  J.,  dissenting), 
that  either  party  had  a  right  to 
terminate  the  copartnership  at  will; 
that  the  new  agreement  was  sup- 
ported by  a  valid  consideration, 
and  in  the  absence  of  any  evidence 
of  fraud  or  bad  faith  on  the  part 
of  the  B.'s  was  valid  and  binding. 

Jd. 

8.  In  an  action  upon  an  alleged 
promise  on  the  part  of  defendant's 
firm  to  take   back  certain  bonds 

Surchased  by  plaintiff  of  the  firm, 
efendants  admitted  in  their  an- 
swer that  they  were  bankers  and 
brokers,  and  that  they  entered  into 
a  contract  to  purchase  the  bonds 
for  plaintiff,  which  was  within  the 
ordinary  business  of  the  firm. 
They  neither  averred  nor  gave 
evidence  tending  to  show  that  the 
promise  to  take  back  the  bonds 
was  beyond  the  scope  of  their 
business.  It  was  shown  that,  in 
addition  to  the  businesB  usually 
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done  by  bankers  and  brokers,  de- 
fendants were  accustomed  to  pur- 
chase and  carry  securities  on  mar- 
gins for  their  customers,  and  that 
the  managing  partner  made  the 
promise  to  take  back  the  bonds. 
Eisld,  that  the  evidence  would  not 
justify  a  holding,  as  matter  of  law, 
that  the  promise  upon  which  the 
action  was  brought  was  so  far  be- 
yond the  scope  of  the  business  of 
defendants'  firm  that  plaintiff  had 
no  right  to  rqly  upon  it;  that  the 
evidence  was  sufficient  to  cast 
upon  the  defendants  the  burden  of 
rebutting  the  presumption  arising 
from  the  evidence  and  the  plead- 
ings, that  the  managing  partner 
had  authority  to  mske  the  con- 
tract.   Johnston  Y.  Trask,         186 

9.  Although,  ordinarily,  one  partner 
may  not  sue  his  copartner  at  law 
in  respect  to  partnership  dealmgs, 
if  the  cause  of  action  is  distinct 
from  the  partnership  accounts,  and 
does  not  involve  their  considera- 
tion, it  is  maintainable.  Fsrffuacm 
V.  Baker.  267 

10.  Plaintiff's  complaint  alleged,  in 
substance,  that  the  parties  were 
formerly  copartners;  that  the  co- 
partnership had  been  dissolved  and 
a  settlement  made;  that  defendant 
had  agreed  to  collect  the  debts  due 
the  firm,  amounting  to  a  sum  SDed- 
fied,  and  as  soon  as  collectea,  to 
pay  over  to  plaintiff  his  share,  i.  e,, 
one-half  thereof;  that  defendant 
had  collected  said  amount,  but  had 
not  paid  as  agreed,  and  Judgment 
was  demanded  for  the  one-half. 
HM,  that  the  action  was  maintain- 
able upon  the  facts  alleged.       Id, 

11.  The  dissolution  was  by  an  in- 
dorsement upon  the  copartnership 
agreement,  which  indorsement 
stated  that  the  copartnership  was 
dissolved  by  mutual  consent,  and 
that  defendant  was  authorized  and 
consented  ''to  settle  all  debts  to 
and  by  the  firm."  Plaintiff  was 
permitted  to  show,  mostly  by  oral 
evidence,  that  all  the  partnership 
matters  were,  about  the  time  of  the 
dissolution,  settled  and  adjusted, 
its  assets  divided,  and  its  debts  paid 
or  assumed  by  defendant,  and 
nothing  left  to  be  done  except  the 
ooHection-and  division  of  the  debts 


due  the  firm,  and  that  defendant 
a^eed  to  piy  to  plaintiff  his  share 
of  the  collections.  Held,  that  the 
evidence  was  properly  received; 
that  it  was  not  rendered  incompe- 
tent by  the  agreement  of  dissolu- 
tion, as  the  adjustment  of  the  part- 
nere^p  matters  and  the  promise  to 
pay  were  not  merged  in,  and  were 
not  contradictory  of  said  agree- 
ment. Id. 

12.  In  an  action  by  a  firm  creditor 
to  set  aside  an  assignment  n^e  b j 
the  firm  for  the  benefit  of  creditora 
on  the  ground  of  fraudulent  pre- 
ferences, it  appeared  that  a  note, 
indorsed  in  the  name  of  the  finn, 
which  was  one  of  the  preferred 
debts,  was  so  indorsed  by  B.,  a 
member  of  the  firm  and  used  to 
take  up  a  note  indorsed  by  him- 
self,  for  the  accomodation  of  the 
maker,  which  the  holder  had  re- 
fused to  renew  unless  the  renewal 
note  was  indorsed  by  the  firm. 
EM,  that  the  burden  of  proof 
was  upon  plaintiff  to  show  that 
the  indorsement  was  without  the 
consent  of  the  firm;  that  in  the  ab- 
sence of  any  such  proof  the 
acknowledgment  of  the  debt  in  the 
assignment  and  the  presumption 
of  &e  validity  of  that  instrument 
required  the  court  to  assume  con- 
sent; also,  that  the  surrender  of 
the  old  note  and  the  extension  of 
time  of  pavment  furnished  a  good 
consideration;  and  so  that,  in  the 
absence  of  proof  of  fraud  as  matter 
of  fact,  the  indorsement  was  valid 
and  binding.  BemhMmerv.BindB- 

428 


18.  The  difference  in  the  role  ap- 
plicable to  such  an  action  and  to 
one  brought  against  the  firm  upon 
the  indorsement,  pointed  out    M, 

14.  It  appeared  that  at  ihe  time  of 
the  indorsement  the  firm  was  in- 
solvent, but  did  not  contemplate 
an  assignment,  hoping  to  pay  their 
debts  in  full.  The  tact  of  insol- 
vency was  not  known  to  the  holder 
of  the  note.  Hdd,  that  this  fact 
did  not.  as  matter  of  law,  make 
the  indorsement  fraudulent  aa 
against  the  firm  creditors.         Id. 

15.  A  partnership  is  not  prohibited 
from  entering  into  obligattons  oat- 
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flide  of  the  scope  of  the  partner- 
ship business,  provided  it  is  done 
with  an  honest  purpose  and  with 
the  consent  of  all  the  copartners; 
and  partnership  property  may  be 
transferred  to  pay  an  indebtedness 
4BO  incurred,  even  if  the  firm  was 
insolvent  at  the  time  it  entered  into 
Uie  contract;  if  there  was  a  good 
consideration  to  support  it,  a  firm 
creditor  having  no  lien  upon  its 
property  has  no  legal  ground  for 
complamt  if  firm  property  is  ap- 
propriated to  pay  such  obhgation. 

Id, 

16.  A  sole  surviving  partner  can, 
without  the  assent  of  the  represen- 
tative of  the  deceased  partner, 
make  a  valid  general  preferential 
assignment  of  the  property  of  the 
firm  for  the  benefit  of  its  creditors. 
Haywir  v.  Brooki,  487 


PATENTS  (FOR  LANDS). 

1.  Under  the  Andross  patent  to  the 
town  of  Southampton,  granted  in 
1676,  the  title  to  all  the  lands  vested 
in  the  corporate  body  thereby  cre- 
ated. Tnutee;  etc,,  v.  M.  R  0. 
Co.  1 

S.  This  title  was  not  changed  or  al- 
tered by  the  Dongan  charter  of 
1686,  but  it  simply  confirmed  the 
title  in  the  town  to  the  common 
lands,  not  to  individuals  as  tenants 
in  common.  Id, 

8.  As  to  the  lands  under  water  em- 
braced within  said  patents,  the  title 
remains  in  the  town.  Id. 

—  Limit  of  power  of  commisnoiP' 
en  of  land  ojke  aa  to  grant9  of  land 
undernamgMe  foaten. 

See  K.  lee  Ch.  r.  ShttU0.  882 


PAYMENT. 

1.  Plaintiff  contracted  to  sell  defend- 
ants certain  cattle,  to  be  paid  for  on 
delivery.  At  the  time  of  delivery 
plaintiff  asked  to  be  paid  in  cur- 
rency, to  which  defendants  agreed. 
The  cattle  were  then  weighed  and 
taken  possession  of  by  defendants; 


it  was  then  after  banking  hours, 
and  thev,  not  succeeding  in  pro- 
curing the  currency,  gave  to  plaint- 
iff a  bank  draft  for  the  amount, 
wiiich  he  received.  The  next  mom- 
ins;  he  left  the  draft  at  a  bank  "  for 
collection,"  but  received  some 
money  on  it,  and  was  credited  with 
the  balance;  three  days  after  it  was 

Srotested  for  non-payment.  The 
rawer  bank  was  insolvent  when 
the  draft  was  issued,  which  fact 
was  unknown  to  defendants  when 
they  delivered  it  to  plaintiff;  its 
credit  was  good,  and  on  that  day 
and  the  three  following  days  de- 
fendants deposited  large  amounts 
with  it.  In  an  action  to  recover 
the  purchase-price  of  the  cattle, 
plaintiff  testified  that  he  supposed 
the  draft  was  good  when  he  took  it, 
otherwise  he  would  not  have  taken 
it.  He  made  a  memorandum  of 
the  transaction  as  follows:  ''Re- 
ceived $1,811.26  m  draft."  Plaint- 
iff's counsel  asked  to  go  to  the  jury 
"  upon  the  question  whether  or  not 
the  plaintiff  received  the  draft  in 
payment  for  the  cattle  delivered." 
The  court  refused  this  request, 
and  directed  a  verdict  for  ddend- 
ants.  Held,  no  error;  that  the  pre- 
sumption was  the  draft  was  taken 
in  payment,  and  the  burden  of 
proving  the  contrary  rested  upon 
plaintiff;  and  that  the  plaintiff  had 
failed  to  meet  the  burden  so  cast 
upon  him.    Ball  v.  Stevens,      201 

2.  It  eeemB  the  presumption  that  a 
bank  draft  was  received  in  pay- 
ment is  stronger  than  in  the  case 
of  a  note,  check  or  draft  of  an 
individual.  Id. 


PEOPLE  (OP  STATE). 
See  Statb. 

PENAL  CODE. 
g  640,  wb.  8,  Andereon  y.  Bow.  886 


PLEADING. 

.  Where  a  complaint  in  an  action 
for  assault  and  battery  sets  forth 
facts  from  which  malice  may  be 
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inferred,  although  there  is  do  ex- ; 
press  averment  that  the  assault  was  j 
made  with  malice,  evidence  of  the  , 
circumstances    immediately    cop-  i 
ccoted  with  the  transaction  tending 
to    show    tliat    defendant    acted 
maliciously  is  competent  and  may 
be  given.     Elfers  v.  WooUey,     294 

2.  Where,  in  an  action  upon  a  con- 
tract, both  parties  allege  in  their 
pleadings  that  important  pro- 
visions of  the  contract  are  not  em- 
braced in  a  written  agreement 
executed  by  them,  it  is  competent 
for  either  to  establish  the  omitted 
provisions  by  oral  evidence.  Doty 
V.  ThofMon.  515 


POLICE. 

•Plaintiff    was   arrested    without   a 
warrant  and  taken  into  a  District 
Police  Court,  by  a  policeman  in 
the  city  of  New  York,  on  the  com- 
plaint of  one  G. ,  who  claimed  that 
plaintiff  had  assaulted  him.    The 
police  Justice  was  engaged    and 
plaintin  was  taken  to  the  desk  of 
defendant,  who  was  the  assistant 
clerk.    While  the  officer  waa  stat- 
ing the  case,  defendant,  apparently 
annoyed    by   plaintiff's   interrup- 
tions, directed  the  officer  to  put 
him  in  a  room  in  which  prisoners 
were  kept.    This  was  done,  and 
plaintiff  remained  there  a  few  min- 
utes until  a  complaint  was  pre-  j 
pared;  he  was  then  brought  before 
the  justice  and  discharged  from 
custody  on  giving  bail.      In  an 
action  for  fsuse  imprisonment  it 
did  not  appear  that  defendant,  in 
directing  plaintiff's  removal  from  ' 
the  room,  was  acting  pursuant  to  ' 
any  rules  or  regulations  of   the  ' 
court  or  the  board  of  police  jus- 
tices,  or  in  performance  of  any  | 
specific  authority  conferred  upon  \ 
him  by  his  superior.     IleUl,  that 
from  the  fact*  it  must  bf  assumed 
the  arrest  of  the  plaintiff  wjis  legal, 
and  having  been  taken  before  the  ; 
court  as  requin^l  by  the  statute  | 
(§  279,  chap.  410,  La'ws  of  1882)  it 
was  within  the  power  of  the  police 
officer,  and  it  was  his  duty,  until 
he  could  be  there  arraigned,  if  the 
orderly  proceedings  in  the  court 
required  it,  without  any  direction 


of  the  court,  or  its  officer,  to  re- 
move him  to  the  place  appropri- 
ated for  the  detention  of  pecsons  in 
custody  awaiting  the  action  of  the 
court,  and  that  a  verdict  was  prop- 
erly directed  for  the  defendant. 
Hopner  v.  MeOotoan,  405 


POWERS. 

.  The  will  of  P.,  after  directing  the 
payment  of  his  debts,  and  after 
ceitain  specific  bequests  and  lega- 
cies, by  its  terms  gave  the  residu- 
ary estate,  real  and  personal,  to 
his  daughter  M. ;  then  followed  a 
clause  giving  all  of  his  estate  to 
his  executors,  in  trust,  for  the  pay- 
ment of  the  debts  and  legacies. 
P.  died  insolvent,  seized  of  cer- 
tain real  estate,  the  rents  and 
profits  of  which  M.  received  until 
the  said  real  estate  was  sold  under 
the  power  in  trust  contained  in 
the  will.  In  an  action  broueht  by 
a  creditor  of  P.  to  compel  M.  to 
account  for  and  pay  over  the  rents 
and  profits  so  received  by  her,  hM, 
that  the  action  was  not  maintain- 
able; that  no  trust  was  created  by 
the  will  with  respect  to  tlie  real  es- 
tate, but  simply  a  power  in  trust  (1 
R.  S.  729,  §  56),  and  the  executors 
or  tnistees  were  not  entitled  to  re- 
ceive the  rents  and  profits;  that 
the  title  passed  to  M.  on  the  death 
of  the  testator,  subject  to  the  ex- 
ecution of  the  power,  aand  re- 
mained in  her  until  divested  by 
such  execution,  and  until  then  she 
was  entitled  to  the  possession  and 
lawfully  received  Uie  rents  and 
profits.     Clift  V.  JfMei.  144 

.  In  an  action  to  recover  a  certified 
check,  representing  the  balance 
claimed  to  be  due  of  the  purchase- 
price  of  certain  real  estate  sold  by 
plaintiff  to  defendant  W.,  it  ap- 
peared that  one  B.  died  seized  of 
the  premises  in  question,  leaving 
her  surviving  a  brother  and  two 
sisters,  8.  and  A.,  her  only  heirs- 
atlaw,  and  leaving  a  will  by 
which  she  gave  her  entire  estate, 
real  and  personal,  to  her  executors, 
in  trust,  with  power  and  direc- 
tions to  sell  and  distribute  the  pro- 
ceeds to  her  brotheftand  sister  8., 
each  one-third,  the  income  of  the 
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other  third  to  be  paid  to  A.  during 
the  joint  lives  of  herself  and  her 
husband.  If  she  survived  him  the 
waB  to  take  the  corpus  of  the  fund ; 
if  she  died  before  him,  leaving 
lawful  issue,  the  income  to  be  paid 
for  their  benefit  until  the  youngest 
should  teach  the  age  of  twenty- 
one  years;  and  then  the  principal 
to  be  paid  to  them;  in  case  of  the 
death  of  A.,  withoue  leaving  issue, 
or  if  all  of  said  issue  die  before 
reaching  the  age  of  twenty-one  the 
fund  to  go  to  the  brotlier  and  8. 
At  the  time  of  the  deatli  of  the 
testatrix  A.  had  no  children  living. 
One  of  the  executors  died,  and  the 
survivor,  who  was  the  brother  of 
the  testatrix,  with  his  sister  S., 
conveyed  all  their  interest  in  said 
premises  to  A.  Shortly  after, 
upon  petition  of  the  three,  the  Su- 
preme Court  made  an  onler  accept- 
ing the  resignation  of  the  surviv- 
ing executor,  as  trustee  under  the 
will,  discharging  liim  as  such  and 
appointing  A.  trustee.  She,  as 
trustee,  conveyed  said  premises  to 
J.,  who  reconveyed  to  her,  and  she 
then,  individually,  conveyed  to 
plaintiff.  W.  objected  that  plaint- 
iff's deed  did  not  convey  a  good 
title  to  one-third  of  the  premises. 
Held,  untenable;  that  by  the  will 
there  was  an  equitable  conversion 
of  the  real  estate  into  personalty; 
that  the  provision  therein  as  to  the 
children  of  A.  was  void,  being  in 
contravention  of  the  statute  for- 
bidding the  suspension  )f  the  abso- 
lute ownership  of  personal  prop- 
erty for  more  than  two  lives  in 
befiig  (1  R.  8.,  773,  §  1),  and  the 
testatrix  died  intestate  as  to  that 
part  of  her  estate;  that,  by  the 
conveyance  to  A.  from  her  brother 
and  sister,  she  acquired  the  entire 
beneficial  interest  therein;  that  as 
the  beneficiaries  could  effectually 
elect  to  havo  a  reconversion  into 
realty,  and  take  it  as  land  rather 
than  the  proceeds  of  it,  and  as  all 
the  parties  having  any  beneficial 
interest  in  tho  land  or  its  proceeds 
had  joined  in  .:  conveyance  :)f  it  so 
that  no  occasion  remained  for  an 
exercise  of  the  power  of  sale,  the 
exercise  of  that  power  might  be 
deemed  dispensed  with  and  de- 
feated ;  and  that,  therefor  j,  her  deed 
conveyed  to  plaintiff  a  good  title. 
Greenland  Y.  WaddeU,  234 


PRACTICE. 

No  presumption  of  harm  arises  from 
the  fact  that  counsel  read  a  portion 
of  his  opponent's  pleadings  to  the 
jury,  and  commented  thereon; 
and  while  there  may  be  cases  where 
such  a  course  would  be  injurious^ 
and  if  allowed,  under  proper  ob- 
jections and  exceptions,  would  be 
good  ground  for  an  app^,  in 
order  to  be  available,  a  complete 
history  of  tlie  transaction  ^ould 
appear  in  the  record  so  that  the 
appellate  court  may  determine  as 
to  whether  it  was  prejudicial. 
TUdaie  v.  Prest.,  etc.,  D.  &  H,  C. 
Co.  416 


PRESUMPTIONS. 

1.  A  deed  or  mortgage  executed  by 
one  who  thereafter,  by  inquisition 
in  proceedings  de  lunatico,  is  found 
to  be  a  lunatic,  although  made 
within  the  period  during  which  he 
is  declared  by  the  finding  to  have 
been  a  lunatic,  is  not  absolutely 
void;  the  proceedings  are  presump- 
tive, not  conclusive,  evidence  of 
want  of  capacity,  and  may  be  over- 
come by  satisfactory  evidence  of 
sanity.     Hngh^n  v.  Jonfn,  67 

2.  Plaintiff  contracted  to  sell  defend- 
ants certain  cattle,  to  be  paid  for  on 
delivery.  At  the  time  of  delivery 
plaintiff  asked  to  be  paid  in  cur- 
rency, to  which  dcfenoants agreed. 
The  cattle  were  then  weighed  and 
taken  possession  of  by  dciendants; 
it  was  then  after  banking  hours^ 
and  they,  not  succeeding  in  pro- 
curing the  currency,  gave  to  plaint- 
iff a  bank  draft  for  the  amount, 
which  he  recei vwl .  The  next  morn- 
ing he  left  the  dnift  at  a  bank  '*  for 
collection/'  but  reeeivcfl  some 
money  on  it,  and  was  cretlited  with 
the  balance;  three  days  after  it  was 
protested  for  non-payment.  Tho 
drawer  bank  was  insolvent  when 
the  draft  was  issued,  which  fact 
was  unknown  to  defendants  when 
they  delivered  it  to  plaintiff;  its 
credit  was  g(KKl,  and  on  that  day 
and  the  three  following  days  de- 
fendants deposit(Hl  1arg(!  amounts 
with  it.  In  an  action  to  recover 
the  purchase-price  of  the  cattle, 
plaintiff  testified  that  he  supposed 
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the  draft  was  good  when  he  took 
it,  otherwise  he  would  not  have 
taken  it.  He  made  a  memorandum 
of  the  transaction  as  follows:  ' '  Re- 
ceived $1,811.25  in  draft."  Plaint- 
iff's counsel  asked  to  go  to  the  jury 
"  upon  the  question  whether  or  not 
the  plaintiff  received  the  draft  in 
payment  for  the  cattle  delivered." 
The  court  refused  this  request,  and 
directed  a  verdict  for  defendants. 
BM,  no  error;  that  the  presump- 
tion was  the  draft  was  taken  in 
payment,  and  the  burden  of  proving 
the  contrary  rested  upon  plaintiff; 
and  that  the  plaintiff  had  failed  to 
meet  the  buraen  so  cast  upon  him. 
BdU  V.  Stevens,  dOl 

8.  It  eeems  the  presimiption  that  a 
bank  draft  was  received  in  pay- 
ment is  stronger  than  in  case  of  a 
note,  check  or  draft  of  an  indi- 
vidual. Id. 

4  Where  services  are  rendered  for 
the  benefit  of  the  separate  estate  of 
a  married  woman,  with  her  knowl- 
edge, the  presumption  is  that  they 
were  rendered  at  her  request. 
Cutter  V.  Morris,  810 

6.  The  rule  that  the  court  may  not 
indulge  in  any  presumption  ex- 
cept as  to  the  innocence  of  the 
accused,  applies  not  only  to  prose- 
cutions distmctly  criminal,  but  to 
penal  actions.    Blatz  v.  Bohriach, 

450 

6.  The  rule  that  where  a  portion  of 
land  conveyed  with  covenant  of 
warranty  was,  at  the  time  of  con- 
veyance a  public  highway,  and 
used  as  such,  this  is  not  a  breach 
of  the  warranty,  rests  upon  the 
presumption  arising  from  the 
opportimity  furnished  the  pur- 
chaser by  the  apparent  existence 
or  use  of  the  highway  to  take 
notice  of  it,  and  in  such  case  he  is 
charged  with  knowledge  and  is  to 
be  presumed  to  have  purchased 
with  reference  thereto.  Hymes  v. 
Estey,  601 

Where  a  case  shows  no  exception 

to  a  finding  of  fact  and  it  does  not 
aypear  it  contained  aU  the  evidence, 
this  court  must  presume  that  the  find- 
ing was  sustained  by  the  evidence. 

See  FiaUterson  v.  Bobinson,         198 


PRINCIPAL  Ain)  AOSNt. 

1.  Prior  to  April  8,  1876,  A.  D.  A 
M.  were  lessees  of  certain  stock- 
yards. The  N.  8.  Y.  Co.,  which 
had  succeeded  to  the  business 
was  in  occupation  and  possession 
thereof  either  with  said  firm  or  the 
U.  8.  Y.tfcMCo.  This  lease  ex- 
pired May  1, 1875,  and  on  April 
8, 1875,  plaintiff  took  a  lease  for 
ten  years  in  his  own  name.  He 
was  then  a  large  stockholder,  the 

President  and  a  director  of  the  N. 
.  Y.  Co.,  which  company  had 
contracts  with  the  £.  R.  Co.  to 
provide  a  suitable  place  in  New 
York  dty  for  the  unloading  of 
live  stock  carried  by  it  On  May 
28, 1875,  at  a  meeting  of  the  direc- 
tors of  said  company,  plaintiff 
behig  present  and  presiding,  a 
resolution  was  passed  to  the  cSffect 
that  he,  having  taken  a  one-half 
interest  in  the  lease  of  said  stock 
yards  for  the  benefit  of  said  com- 
pany, it  should  assume  the  same 
and  plaintiff  should  assign  his  inter- 
est to  it.  On  the  same  day  an  instru- 
ment, the  parties  to  which  were 
declared  to  be  the  plaintiff,  the  U. 
8.  Y.  &  M.  Co.,  and  the  N.  8.  Y. 
Co. ,  was  executed  by  plaintiff  and 
the  latter  company,  but  not  by  the 
former.  It  recited  the  lease  to 
plaintiff,  and  that  it  was  taken  by 
him  for  the  joint  benefit  of  said 
two  companies.  It  purported  to 
assign  the  lease  to  said  companies, 
they  to  pay  the  rent  reserved,  and 
to  perform  all  the  covenants  and 
agreements  contained  therein, 
and  save  plaintiff  harmless  there- 
from .  Defendant  was  at  that  time, 
president  of  the  N.  8.  Y.  Co.,  and 
the  representative  of  a  majority  of 
its  stock;  having  discovered  that 
plaintiff  claimed  tu  own  the  lease, 
and  to  avoid  trouble  he  entered 
into  a  contract  by  which  he,  as  re- 
ceiver of  the  £.  R  Co.,  guaran- 
teed to  plaintiff  one>fifth  of  the  net 
profits  of  the  buriness  carried  on 
in  said  yards,  plaintiff  a^'eeing  to 
assign  the  lease  to  the  N^.  8.  Y. 
Co.  There  were  no  differences 
existing  between  plaintiff  and  de- 
fendant and  the  £.  R.  Co.  at  the 
time  the  agreement  was  executed. 
There  was  an  action  pending  be- 
tween the  E.  R.  Co.  and  the  JN .  S. 
Y.  Co.,  and  by  an  order  of  the 
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court  defendant  was  authorized  to 
execute  said  agreement  as  r^^iver. 
Subsequently  plaintiff  executed 
and  deliverea  an  assignment  of  the 
leaae  to  the  N.  S.  Y.  Co.  In  an 
action  to  recover  the  share  of  the 
net  profits  so  agreed  to  be  paid, 
had,  that  the  agreement  was  void 
for  want  of  consideration,  that 
plaintiff  could  not  hold  the  new 
lease  for  his  own  benefit,  nor  deal 
with  it  as  his  own  property,  but 
the  renewal  enured  to  Uie  benefit 
of  the  corporation  for  which  he 
acted.    BobiTiton  v,  Jewett,        41 

8.  In  an  action  brought  under  the 
Code  of  Civil  Procedure  (§  677),  in 
aid  of  an  attachment,  the  com- 
plaint alleged,  in  substance,  that 
I).  &  Co.,  the  defendants  in  the 
attachment  suit,  owned  a  claim  or 
demand  against  N.,  the  plaintiff 
therein,  which  they  forwarded  to 
the  defendant  in  this  action  for 

.  collection;  that  it  received  the 
amount  thereof  and  immediately 
thereafter  the  attachment  was 
served  upon  it  by  delivering  to  one 
of  its  officers  a  certified  copy 
thereof,  with  notice  that  by  virtue 
thereof  the  sheriff  attached  said 
claim  and  all  property  of  D.  &  Co. 
in   defendant's   possession.      The 


court  found  that  the  claim  in  ques- 
tion was  n  bill  of  exchange  drawn 
by  D.  &  Co.  upon  N.  which  was 
indorsed  by  said  firm  and  delivered 
to  McC.  &  Co.  in  London,  for  the 

Surpose  of  being  transmitted  to 
ef aidant  to  collect  for  the  drawee, 
and  that  McC.  &  Co.,  in  pursuance 
of  said  employment,  indorsed  and 
transmitted  it  to  defendant  at  New 
York,  where  the  drawee  resided. 
JBWd,  that  defendant  having  made 
no  advances  to  McC.  A  Co.  on  ac- 
count of  the  draft,  might  be  deemed 
to  have  collected  it,  as  the  agent  of 
and  for  the  drawer;  that,  there- 
fore, the  claim  arising  from  the 
collection  was  due  to  the  latter 
from  defendant,  not  to  McC.  & 
Co. ;  and  so  said  claim  was  prop- 
erly subject  to  the  levy  xnade. 
mugr  V.  WHrtt  Nat.  Bk.  492 

8.  The  court  also  found,  at  the  re- 

Suest  of  defendant,  that  D.  «&  Co, 
elivered  the  bill  of  exchange  to 
McO  ds  Co.  for  collection  as  agents 
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of  D.  &  Co.  and  for  their  account 
Hdck  that  there  was  not  necessaiily 
any  conflict  between  the  findings; 
that  ':h6  fact  the  bill  was  delivered 
to  McC.  &  Co.  for  collection  was 
not  inconsistent  with  the  fact  that 
within  the  afrency  was  the  em- 
ployment to  transmit  to  defendant 
for  collection,  and  that  the  latter 
received  it  from  D  &  Co.  through 
McC.  &  Co.  Id, 

4.  It  9eem$  that  in  this  state,  where 
commercial  paper  is  delivered  by 
the  owner  to  an  agent  to  collect  at 
some  place  remote  from  that  of 
the  business  of  the  agent,  it  is  not 
within  the  implied  authority  of 
the  agent  to  employ  a  sub-agent  in 
the  locality  of  the  person  from 
whom  payment  is  sought  to  make 
the  coUection  on  account  of  the 
owner;  and  if,  without  some  un- 
derstanding or  qualification  of  his 
authority,  the  collecting  agent  em- 
ploys another  to  collect,  he  does  so 
upon  his  own  responsibility  and  he 
alone  is  chargeable  to  his  principal. 

Id, 

5.  It  9eerMy  however,  that  the  cor- 
respondent of  the  collecting  agent 
may  not,  unless  he  has  made  ad- 
vances to  the  latter  in  good  faith 
upon  the  paper,  retain  the  proceeds 
of  it  as  against  the  owner;  the  lat- 
ter may  revoke  the  agency  he  has 
conferred  and  seek  the  paper  or 
its  proceeds  in  the  hands  of  the 
correspondent.  Id, 

6.  One  B.  purchased  of  plaintiffs 
certain  property^,  paying  part  of 
the  purchase-pnce  and  glvmg  his 
notes  for  the  balance.  In  an  ac- 
tion to  recover  such  balance  of  de- 
fendants, on  the  ground  that  B.  in 
making  the  purchase  acted  t\&  their 
agent,  the  testimony  showed  that 
defendants  directed  each  step  tcken 
by  B.  in  the  negotiations;  that  the 

I)roperty  was  purchased  for  and  de- 
ivered  to  them,  and  they  fumished 
the  portion  of  the  purchase-price 
paid  down,  also  that  thev  agreed 
with  B.  'lo  hold  him  harmless  from 
the  notes.  HeUd,  that  a  dismissal 
of  the  complaint  was  error;  and 
this,  although  it  appeared  that  in 
the  cours3  of  the  negotiations 
plaintiff  stated  they  would  not  sell 
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to  defendants,  and  were   assured 
by  B.  that  he  was  not  buying  for 


them,  but  for  himself. 
Barnett, 


625 


7.  When  goods  are  sold  on  credit  to 
a  person,  whom  the  vendor  believes 
to  be  the  purchaser,  but  who,  in 
fact,  bought  as  agent  for  another, 
the  vendor  nmy,  on  discovery  of 
this  fact,  maintain  an  action 
against  the  principal  for  the  pui^ 
chase-price.  Id. 


PRINCIPAL  AND  SURETY. 

Defendant  and  one  D.,  having  been 
appointed  administrators  on  condi- 
tion tliat  they  file  the  usual  bond 
with  two  sureties,  agreed  between 
themselves  that  eacli  should  fur- 
nish a  surety.  Defendant  applied 
to  plaintiff  to  sign  the  bono,  stat- 
ing that  he  had  an  interest  in  the 
estate  as  it  was  indebted  to  him, 
and  upon  his  oral  guaranty  to  save 
plaintiff  from  all  loss  plaintiff  con- 
sented and  executed  the  bond  as 
surety  for  both  administrators. 
Plaintiff  having  been  compelled  to 
pay  $1,200  for  a  default  of  D.,  as 
administrator,  brought  this  action 
upon  the  guaranty.  Defendant 
claimed  that,  so  far  as  it  related  to 
D.,  it  was  a  special  promise  to 
answer  for  the  debt,  default  or 
miscarriage  of  another,  and  so  was 
void  under  the  statute  of  frauds. 
(2  R.  8.  136,  §  2.)  JIM,  untenable; 
that  the  promise  was  an  origi- 
nal one,  not  severable  in  its  nature, 
and  legally  beneficial  to  the  defend- 
ant only.    Tig/u:  v.  M<yrr%9mi.     268 


PRIVILEGED      COMMUNICA- 
TION. 

1.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's,  negligence, 
a  witness,  called  for  the  defend- 
ant, testified  that  he  was  a  practic- 
ing physician,  and  that  plaintiff, 
the  day  after  the  ac^cident.  called 
upon  and  consulted  him.  He  was 
then  asked  if  he  conversed  witli 
plaintiff  about  her  injuries  and  if 
he  made  an  examination  of  her. 


This  was  objected  to  and  excluded, 
as  calling  for  a  privileged  com^ 
munication.  HM,xioeTtQT,  Fkeney 
L.  I  R,  R.  Co,  876 

2.  Where  an  author  or  publisher, 
who  has  obtained  a  copyright, 
thereafter  publishes  a  statement 
that  the  same  book  published  by 
another  is  unauthorized  and  in- 
fringes his  copyright,  the  com* 
munication  is  privileged  and  its 
character  as  such  cannot  be  taken 
away  by  proof  that  the  book  was 
not  the  subject  of  copyright;  it 
must  also  be  proved  that  he  had 
knowledge  of  the  invalidity  of  hia 
copyright,  and  so  that  he  acted  in 
bad  fiuth.  </.  W.  LokU  Ch.  v. 
Bouffhi4m,  680 


PUNISHMENT. 

1.  Under  the  provisioDa  of  the  Code 
of  Civil  Procedure  (§§  14,  2281, 
2284)  defining  what  la,  and  pro- 
viding the  punishment  for,  a  dvU 
contempt,  the  amount  of  flue  which 
may  be  imposed  must  be  based 
upon  proof  of  the  damages  actually 
sustained.   Moffat  v.  Herman.    181 

2.  In  a  proceeding  to  punish  defend- 
ant for  contempt  in  verifying  and 
interposing  an  answer  to  a  com- 
plaint which  the  court  decided  to 
be  false  and  untrue,  the  court  found 
that  by  reason  of  the  misconduct* 
plaintiff  was  prevented  from  col- 
lecting his  judgment,  and  fined 
defendant  the  amount -thereof.  It 
appeared  that  the  only  property 
belonging  to  defendant,  after  the 
commencement  of  said  action,  waa 
conveyed  by  him  to  a  third  person 
on  March  1,  1885,  the  de^  not 
being  recorded  until  March  fourth; 
that  plaintiff  could  not  have  ob- 
tained Judgment  until  Ihforch 
fourth  had  no  answer  been  served, 
and  that  it  was,  in  fact,  served  on 
March  thurd.  Held,  that  the  fine 
imposed  was  in  excess  of  the  sum 
the  court  had  power  to  infiict.    /dL 


QUESTIONS  OP  LAW  AND 
FACT. 

Plaintiff  took  passage  on  one  of  de- 
fendant's cats,  paying  the  usual 
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fare.  A  rule  of  the  company  im- 
posed an  extra  charge  for  each 
package  "  too  large  to  be  carried 
on  the  lap  of  the  passenger  without 
incommoding  ethers."  Plaintiff 
carried  two  packages  of  picture 
frames  about  two  feet  in  length 
and  twentv  inches  wide,  and,  be- 
cause of  alleged  refusal  to  pay  an 
additional  charge  therefor  or  to 
leave  the  car,  was  forcibly  ejected 
therefrom.  In  an  action  for  assault 
and  battery,  held,  that  the  question 
as  to  whether  the  packages  came 
within  the  rule  was  one  of  fact  for 
the  jury;  that  the  determination  of 
the  conductor  in  reference  thereto 
was  not  conclusive.  Morris  v.  At. 
Ave.  IL  R,  Co.  552 

Wlien  quedion  of  adcerse  poa- 

$e88um,ane  of  fact. 
See  Bamee  v.  lAgM.  84 

When  question  as  to  whether  a 

publication  is  Libelous  is  one  of  law. 
See  Kingsbury  Y.  Bradstreet  Co.  211 
Woodruffs.  Bradstreet  Co.  217 

When  question  whet/ier  services 

rendered  for  the  benefit  of  tlie  estate  of 
a  married  woman,  was  upon  her  em- 
ployment is  one  of  fact. 

Bee  Cutter  v.  Morris.  810 

When  question  of  negligence 

cne  of  fact. 
See  McGlain  v.  B,  G.  R.  R  Co.  459 
Ivory  V.  Town  ofDeerpark.  476 

When  question  of  negligence 

one  of  law. 
See  McDonald  v.  L.  L  R.  R.  Co, 

546 
KeUyy.Doody.  575 

— When  question  as  to  seaworVUness 
ef  vessel  and  a*  to  whether  a  loss  was 
caused  by  a  peril  insured  against  is 
one  offiiet. 

See  hdmer  v.  Q.  W.  Ins.  Co.    599 


RAILROAD  CORPORATIONS. 

1.  Defendants  were  contractors  en- 
gaged in  the  construction  of  a  sec- 
Uon  of  the  road  of  the  N.  Y.,  W. 
8.  &  B.  R.  R.  Co.  They  were  in 
the  habit  of  making  up  a  construc- 
tion train  at  a  point  where  said 


road  crossed  at  grade  the  tracks  of 
the  A.  &  S.  R.  R.  Co.,  and  had 
authority  from  the  lessee  of  the 
latter  nrad  to  cross  it.  In  making 
up  such  a  train  the  rear  car,  which 
was  not  coupled  to  tlie  one  pre- 
ceding it,  was  backed  so  that  the 
rear  end  projected  over  the  track 
of  the  A.  &  S.  road,  and  was  left 
in  that  position  when  the  train 
moved  forward.  A  freight  train, 
drawn  by  an  en^ne  in  charge  of 
plaintiff,  came  in  collision  with 
said  car  before  defendant's  em- 
ployes, after  the  engine  came  in 
sight,  could  remove  the  car  from 
the  track.  Plaintiff,  in  apprehen- 
sion of  damage  from  the  collision, 
jumped  from  his  engine  and  waa 
injured.  In  an  action  to  recover 
damages  it  appeared,  and  was 
found,  that  the  freight  train  was 
running  on  special  orders  that 
morning,  about  sixteen  minutea 
ahead  of  schedule  time,  of  which 
change  defendants  had  no  notice; 
that  if  it  had  been  running  accord- 
ing to  the  time-table  witti  which 
defendants  had  been  furnished, 
and  which  had  been  for  six  montha 
prior  to  the  accident  observed  in. 
running  the  train,  the  collision 
would  not  have  occurred,  as  the 
projecting  car  would  have  been 
removed.  Heldy  that  a  refusal  to 
nonsuit  was  no  error ;  that  although 
the  fact  that  defendants  were  not 
notified  of  the  change  of  time  in 
running  the  freight  train  would 
have  had  an  essential  bearing  upon 
the  question  of  negligence,  if  the 
collision  had  occurred  while  they 
were  making  a  legitimate  use  of 
the  crossing,  it  had  no  bearing 
here,  as  they  had  no  occasion  to 
cross  the  track  at  the  time,  and  the 
situation  producing  tlio  injury  was' 
caused  by  the  want  of  care  of  their 
employes.     Albert  v.  Sxoeet.       864 

2.  The  referee  found  that  when  de- 
fendants' employes  saw  the  freight 
train  approaching^  one  of  them  ran 
towards  it,  hallooing  and  swinging 
his  hat  for  the  dutanoe  of  two 
hundred  yards  from  the  crossing 
where  he  was  first  seen  by  plaintiff, 
who  made  no  effort  to  stop  the 
train  until  within  two  hundred 
and  fifty  feet  from  the  crossing; 
he,  however,  also  found,  from 
evidence  justifying  it,  that  when 
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plaintiff  first  saw  the  man  sent  out 
to  signal  him  he,  for  the  first  time, 
saw  the  obstruction,  and  that  he 
then  blew  the  whistle  for  applica- 
tion of  the  brakes,  reversed  his 
engine  and  endeavoi^  to  stop. 
His  train  was  moving  at  the  rate 
of  about  fifteen  miles  an  hour. 
Eieid,  that  the  fair  meaning  of  the 
findings  was  that  he  promptly  ap- 
plied the  means  at  his  command  to 
stop  the  train;  that  the  findings 
were  not  inconsistent,  and  that  it 
could  not,  as  matter  of  law,  be 
held  that  plaintiff  was  guilty  of 
contributory  negligence;  out  that 
the  question  was  one  of  fact.    Id, 

3.  Plaintiff,  as  a  witness  in  his  own 
behalf,  and  the  conductor  of  the 
train,  were  permitted  to  testify, 
under  objection  and  exception, 
that  there  was  no  requirement  to 
stop  at  N.  8.,  the  station  where 
the  accident  happened,  that  morn- 
ing. JSleld,  no  error;  that  as  the 
special  order  upon  which  the  train 
was  run  did  not  permit  them  to 
observe  the  schedule  time  of  reach- 
ing and  leaving  stations,  the  time 
table  was,  in  wat  respect,  super 
seded  by  the  order,  and  the  wit- 
nesses' relation  to  the  business 
enabled  them  to  give  a  construction 
to  such  order.  Id. 

4.  Where  a  railroad  corporation  has, 
in  compliance  with  an  ordinance 
lawfully  enacted  by  a  municipal 
corporation,  placed  safety-gates  at 
a  street  crossing,  ii  is  its  duty  to 
exercise  due  care  in  operating 
them  so  as  to  protect  travelers  on 
the  highway, not  only  from  the  dan- 
ger of  bemg  run  over  by  the 
cars,  but  agamst  injury  from  the 

res  themselves.    Iheney  v.  L,  I, 
B.  Co,  875 

6.  If,  on  reaching  the  crossing,  a 
traveler  finds  the  gates  raised  and 
motionless,  he  is  at  liberty  to  go 
on;  and  if  it  becomes  necessary  to 
lower  the  gates  while  he  is  passing 
between  them,  it  should  be  done 
with  due  regard  to  his  safety.    Id, 

^.  Plaintiff  was  walking  along  a 
street  which  crossed,  at  grade,  the 
tracks  of  defendant's  road,  in  the 
city  of  B.  In  compliance  with  an 
ordinance  of  the  common  council, 


authorized  by  statute,  defendant 
had  erected  safety-gates  on  each 
side  of  its  tracks  at  said  crossing. 
It  was  raining  hard  and  plaint& 
had.an  umbrefia  up.     As  she  ap- 
proached the  crossing  she  looked 
and  saw  that  the  gates  were  up  and 
stationary.    She  passed  the  first 
gate,  crossed  the  tracks,  and  as  she 
was  passing  under  the  second  gate, 
it  was  lowdned  by  the  gateman  more 
rapidly  than   usual,  and   struck 
and  injured  her.    In  an  action  to 
recover  damages,   wherein  these 
facts  appeared,  hdd,  that  the  evi- 
dence authorized  the  Jury  in  find- 
ing that  defendant  omitted  to  ob- 
serve that  degree  of  care  required 
of  it,  and  that  owing  to  the  omis* 
sion  plaintiff  was  injured;  that  the 
omission  on  her  part  to  look  when 
passing  under  the  second  gate  to 
see  whether  it  was  coming  down 
was  not,  as  matter  of  law,  negli- 
gence; but  that  it  was  a  question 
of  fact  for  the  Jury.  Id, 

7.  A  witness,  caUed  for  the  defend- 
ant, testified  that  he  was  a  prac- 
ticing physician,  and  that  plaintiff, 
the  &y  after  the  accident,  called 
upon  and  consulted  him.  He  was 
then  asked  if  lie  conversed  with 

glaintiff  about  her  injuries  and  if 
e  made  an  examination  of  her. 
TMs  was  objected  to  and  excluded, 
as  calling  for  a  privileged  com- 
munication.   EM,  no  error.     Id. 

8.  It  appeared  that,  at  the  time  of 
the  trial,  pluntiff  was  still  suffer- 
ing from  the  effects  of  the  accident, 
and  that  some  time  would  be  re- 
quired to  effect  a  cure.  The  nature 
and  extent  of  the  medical  services 
were  also  proved,  but  no  evidence 
was  given  as  to  the  value  thereof. 
The  court  charged  that  the  measure 
of  damages  was  compensation  for 
the  injuries  received  by  plaintiff, 
including  "the  expenses  of  her 
reooverv  as  regards  the  past  and 
future.**    Held,  no  error.  Id, 

9.  In  such  cases,  where  evidence  has 
been  given  tending  to  show  that 
the  person  injured  will  probablv 
experience  further  pain,  or  will 
require  further  medical  attend- 
ance as  the  result  of  the  injury, 
the  jurv,  in  assessing  damages, 
may  take  into  account  the  pain 
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that  may  be  reasonably  expected 
and  the  expense  of  the  medical  at- 
tention needed  in  the  future.     Id. 

10.  A  railroad  corporation  owes  to 
its  employes  the  same  duty  of  in- 
specting the  cars  of  another  com- 
pany used  upon  its  road  as  if  they 
were  its  own,  and  is  responsible 
for  the  consequences  of  such  de- 
fects as  would  be  discovered  by 
ordinary  inspection.  It  must 
either  remedy  the  defects  or  refuse 
to  take  or  use  the  cars;  and  when 
furnished  to  its  employes  for  use 
thev  have  the  right  to  assume  that, 
so  far  as  ordinary  care  can  accom- 
plish it,  the  cars  are  equipped  with 
safe  and  suitable  appliances.  Good- 
rich V.  N,  r.  CdtK  E,  E.  R.  Co. 

898 

11.  Plaintiff,  a  brakeman  in  defend- 
ant's employ,  while  engaged  in 
coupling  a  car  received  from 
another  road  to  cars  on  defend- 
ant's tracK  was  injured.  In  an 
action  to  recover  damages  it  ap- 
peared that  the  accident  resulted 
from  the  fact  that  the  bumper  of 
said  car  was  out  of  order  so  that  it 
hung  lower  than  the  one  of  the 
car  to  which  it  was  being  coupled. 
Hdd,  that  defendant  was  charffe- 
able  with  negligence.  Id, 

12.  The  link  in  the  bumpe^,  at  the 
time  of  the  accident,  was  a  straight 
one  and  plaintiff  was  imable  to 
make  it  enter  the  bumper  of  the 
other  car.  It  appeued  that  it  was 
customary  in  coupling  cars  with 
bimipers  of  different  hdghts  to  use 
a  crooked  link,  and  that  such  links 
were  supplied  by  defendant  and 
were  in  liie  caboose  of  plaintiff's 
train;  after  the  accident  the  cars 
were  coupled  with  a  crooked  link. 
Edd^  that  the  furnishing  of  such 
links  did  not  fill  the  measure  of 
defendant's  obligation;  that  the 
duty  of  examination  to  ascertain 
whether  the  coupling  appliances 
were  in  proper  condition  rested, 
in  the  nrst  instance,  upon  the 
master,  and  in  the  absence  of  evi- 
dence to  that  effect  it  could  not  be 
presumed  that  it  had  been  devolved 
upon  plaintiff;  and  unless  it  had, 
he  had  the  right  to  assume  that  the 
master's  duty  had  been  per- 
formed. Id. 


18.  It  appeared  that  it  frequently 
happens  when  cars  come  together 
with  great  force  the  bumpers  are 
pressed  in  and  such  an  accident  as 
the  one  in  question  might  happen, 
but  that  when  cars  approach  each 
other  at  "ordinary  speed"  the 
bumpers  receive  the  shock  and  suf- 
ficient space  is  left  to  protect  the 
brakeman.  It  was  claimed  that 
the  accident  was  one  of  tiie  ordi- 
nary risks  of  plaintiff's  employ- 
ment, and  so  that  he  could  not 
recover.  Held,  untenable,  the  tes- 
timony showing  that  the  train  was 
moving  slowly  at  the  time  of  the 
accident,  and  that  if  the  bumper 
had  been  in  order  it  would  not 
have  happened,  and  so,  that  the 
defective  bumper  was  the  proxi- 
mate cause.  Id. 

14.  Plaintiff  in  attempting  to  crosa 
F.  street,  in  the  city  of  B.,  which 
at  the  time  was  very  much  ob- 
structed bv  cars  on  defendant's 
track,  closely  following  each  other, 
was  run  against  by  one  of  the 
horses  attadied  to  a  car,  thrown, 
down  and  injured.  In  an  action 
to  recover  damages  plaintiff's  evi- 
dence was  to  the  effect  that,  after 
waiting  several  minutes  for  an  op- 
portumty  to  cross,  he  stepped  be- 
hind and  close  to  a  car  on  its  war 
out  of  a  switch  running  into  F. 
street  and  followed  it  tmtil  it 
reached  the  latter  street  and  par- 
tially halted  when  he  started  to  go 
across  the  street  Plaintiff  testified 
that,  as  the  car  slacked  up,  he 
looked  both  ways  on  the  F.  street 
track;  that  he  saw  a  car  which  had 
come  almost  to  a  stand-still  twelve 
or  fifteen  feet  distant,  and  he  then 
started  to  go  across  and  had  nearly 
reached  the  outside  rail  when  he 
was  struck  and  injured;  that  he 
did  not  see  the  car  or  horses  which 
struck  him  or  know  where  they 
came  from;  that  car,  it  appeared,, 
came  out  of  a  switch  on  to  the 
track  between  plaintiff  and  the  car 
which  he  saw;  the  driver  saw 
plaintiff,  but  made  no  effort  to 
check  his  team  or  turn  them  to 
avoid  a  collision;  on  the  contrary, 
he  struck  the  horses  and  greatly  ac- 
celerated their  speed,  the  one  whidi 
collided  with  plaintiff  beinr  on  a 
run.  Hdd,  that  the  question  of 
defendant's  negligence  and  of  oon-> 
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tributonr  negligence  on  the  part  of 
plaintiff  were  properly  submitted 
to  the  iuiy.  McOlain  y.  B.  0,  R. 
B.Co,  469 

16.  The  trial  court  charged  that  the 
defendant  had  no  right  to  so 
occupy  the  street  with  its  cars  as 
to  mase  it  extremely  dangerous  to 
cross  the  street  at  all  times.  HM, 
no  error.  Id, 

16.  The  court  also  charged  that  "a 
mere  error  of  judgment  does  not 
necessarily  amount  to  carelessness. 
If  the  plaintiff  took  reasonable 
care  and  then  made  a  mistake  as 
to  the  safest  course  to  pursue  in 
crossing  the  street"  he  was  not 
ffuilty  of  contributory  negligence 
for  that  reason.  J9^,  no  error.  Id. 

17.  The  court  also  stated  in  the 
charge  that  the  place  was  a  public 
street  and  plaintiff  had  a  right  to 
go  where  he  chose;  that  no  mat- 
ter how  many  cars  were  in  the 
street  he  had  a  right  to  select  any 
point  to  go  across,  but  he  was 
bound  to  exercise  care.  Hdd,  no 
error.  Id, 

.18.  In  an  action  to  recover  Damages 
for  injuries  received  in  alightmg 
from  one  of  defendant's  cars,  in 
which  plaintiff  was  a  passenger, 
the  testunony  on  his  behalf  was  to 
the  effect  that  he  sat  near  the  front 
door  of  the  car  and  as  soon  as  the 
train  stopped  at  the  station  to 
which  he  had  taken  passage  he 
passed  out  the  front  d!oor  and,  as 
ne  placed  his  foot  on  the  last  step 
of  the  car  and  was  stepping  off  he 
let  ^o  of  the  step  rail,  and  by  a 
sudden  jerk  of  the  train  in  starting, 
was  thrown  to  the  ground  and  one 
of  his  feet  run  over  and  crushed. 
This  was  on  a  very  dark  night. 
No  one  in  defendant  s  employ  was 
at  the  front  end  of  the  car.  Held, 
that  the  facts  appearing  from 
plaintiff's  testimony,  if  xSken  as 
true,  furnished  all  the  facts  requi- 
site to  establish  defendant's  liability 
and  no  countervailing  deductions 
could  reasonably  arise;  and  that, 
therefore,  a  charge  of  the  court 
that  if  the  jury  believed  the  testi- 
mony on  the  part  of  plaintiff  he 
was  entitled  to  recover,  was  not 
error.  McDonald  v.  L,  I.  R  R. 
Ch.  646 


19.  It  is  the  duty  of  a  railroad  com- 
pany to  give  passengers  a  reason- 
able opportunity  to  leave  its  trains 
at  stations  where  they  stop.       Id. 

20.  The  company  is  not  relieved 
from  the  performance  of  this  duty 
in  a  particular  case  by  the  fact 
that  the  conductor  did  not  know 
the  passenger  intended  to  leave 
and  did  not  see  him  leaving  the 
car,  unless  the  passenger  was  so 
situated  as  to  be  conoealed  from 
observation.  Id. 

21.  The  fact  that  a  passenger  pro- 
ceeds to  leave  a  train  at  a  staUon 
where  it  has  stopped  ought,  for 
the  purpose  of  his  protection,  to 
be  known  by  the  company  through 
its  servants,  and,  therefore,  so  far 
as  that  is  essential  it  is  deemed 
chargeable  with  knowledge,      /d 

22.  Plaintiff  took  passage  on  one  of 
defendant's  cars,  paying  the  usual 
fare.  A  rule  of  the  company  im- 
posed an  extra  charge  for  each 
package  ''too  large  to  be  carried 
on  the  lap  of  the  passenger  with- 
out incommoding  others.  Plaint- 
iff carried  two  packages  of  pict- 
ure frames  about  two  feet  in 
length  and  twenty  inches  wide, 
and,  because  of  alleged  refusal  to 
pay  an  additional  charge  therefor 
or  to  leave  the  car,  was  forcibly 
ejected  therefrom.  In  an  action 
for  assault  and  battery,  hdd,  that 
the  question  as  to  whether  the 
packages  came  within  the  rule  was 
one  of  fact  for  the  jury;  that  the 
determination  of  the  conductor  in 
reference  thereto  was  not  conclu- 
sive. Morris  v.  At.  Ave.  R  R 
Co.  652 

28.  The  conductor  was  called  as  a 
witness  for  defendant.  On  his 
cross-examination  he  was  asked 
whether  he  testified  on  a  former 
occasion  that  he  told  the  plaintiff 
at  the  time  of  the  occurrence  in 
c|uestion  that  he  could  not  ride  in- 
side the  car  because  it  was  against 
the  rules  unless  he  paid  for  the 
packages;  he  answered  in  the 
affirmative.  A  witness  called  by 
the  plaintiff,  for  the  purpose  of 
contradicting  the  conauctor,  was 
asked,  and  permitted  to  answer 
under  objection  and   exception, 


INDEX 


735 


this  question.  "  Did  he  testify  that 
he  demanded  that  the  plaintiff 
should  pay  for  frames  and  that  he 
refused  to  pay?  "  His  answer  was 
to  the  effect  that  the  conductor  did 
not  so  testify.  Held,  that  the  re- 
ception of  the  testimony  was  error; 
that  the  answer  in  the  affirmative 
by  the  conductor  closed  the  in- 
quiry, as  there  was  nothing  legiti- 
mately to  contradict.  Id. 

24.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence 
to  plaintiiT,  a  brakcman  in  its 
employ,  plaintiff's  evidence  was  to 
the  effect  that  he  was  instructed 
to  ride  on  top  of  the  cars  at  places 
where  it  might  be  necessary  to 
apply  the  brakes,  and  that  on  ap- 
proaching such  a  point  he  went  on 
top  of  a  box  car  and  sat  down 
where  the  brake  was  and  remem- 
bers nothing  more.  It  appeared 
that  a  tunnel  is  located  at  that 
particular  spot  on  defendant's  road, 
which  for  two  hundred  feet  from 
its  west  end,  at  which  plaintiff's 
train  entered,  is  twenty  feet  high; 
that  then  a  brick  arch  commences 
and  continues  for  eighty-five  feet, 
reducing  the  height  of  the  tunnel 
to  fifteen  feet  nine  inches,  measured 
from  the  rail,  and  the  space  be- 
tween the  top  of  the  car  and  the 
bottom  of  the  arch  was  four  feet 
and  seven  inches.  Plaintiff  was 
found  beside  the  track,  about 
three  hundred  feet  from  the  east 
end  of  the  tunnel,  with  ^,  gash  in 
his  forehead,  which,  if  received 
from  having  come  in  contact  with 
the  arch  while  sitting  as  he  testi- 
fied, would  have  called  for  a  height 
of  body  of  four  feet  eight  inches, 
or  a  full  height  of  over  eight  feet. 
No  evidence  was  given  as  to 
plaintiff*s  height.  The  court 
charged  the  jury  that  if  plaintiff 
was  sitting  down  it  was  for  them 
to  say  whether  his  head'  would 
reach  as  high  as  the  bottom  of  the 
arch  A  motion  to  dismiss  the 
complaint,  made  on  the  ground 
that  the  facts  proved  were  insuffi- 
cient to  constitute  a  cause  of  ac- 
tion, was  denied,  Held  (Bbadlkt 
and  Vann,  JJ.,  dissenting),  error; 
that  the  court  will  take  judicial 
notice  of  the  height  of  the  human 
body  and  that  it  would  be  impos- 


sible for  a  man,  unless  of  a  height 
unprecedented,  sitting  as  plaintiff 
testified,  to  strike  his  head  against 
the  arch.  Hunter  v.  N.  Y.,  0.  A 
W.  R.  li,  Co.  615 

25.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  b^n 
causea  by  defendant's  negligence, 
it  appeared  that  plaintijf  was  in 
defendant's  employ  as  brakeman 
upon  a  freight  train.  While  stand- 
ing on  top  of  a  car  he  was  struck 
by  a  bridge  over  the  track  and 
was  injured.  lie  had  run  upon 
this  tram  for  over  three  weeks  and, 
during  this  time,  had  passed  daily 
under  this  bridge,  and  frequently 
on  top  of  a  car  where  he  was  re- 
quired to  be  in  the  performance  of 
his  duty.    The  accident  occurred 

.  in  the  daytime,  the  bridge  was  in 
plain  sight,  and,  knowing  the  train 
was  about  to  pass  under  it,  he 
turned  his  back  to  it,  and  was 
going  toward  the  rear  of  the  car 
when  he  was  struck  Held,  that  a 
refusal  to  nonsuit  was  error;  that 
plaintiff,  had  he  exercised  ordi- 
nary care  and  observation,  must 
have  known  that  the  bridge  was 
not  of  sufficient  height  to  permit 
a  person  to  pass  under  it,  standing 
on  the  top  of  a  car.  Williams  y. 
D.  L,  dtW.  JB.  B,  Co.  688 


REAL  PKOPERTY. 

1.  The  English  possession  in  this 
country  rested  upon  the  right  of 
discoyery,  and  the  lands  were  held 
by  the  king  as  the  representative 
of  the  nation.  Tnuiees,  etc.,  y. 
M,  B,  0.  Co.  1 

2.  The  Indians  had  no  title  which 
they  could  grant  and  which  would 
be  recognized  in  the  courts  of  this 
country.  Id. 

3.  The  supremacy  of  the  Dutch  gov- 
ernment was  never  established  over 
the  eastern  end  of  Long  Island,  and 
there  was  no  exercise  of  sovereign 
power  over  the  lands  in  that  part 
of  the  island  until  the  final  estab- 
lishment of  the  power  of  England 
through  the  government  and  laws 
promulgated  by  the  Duke  of  York. 

Id. 
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4.  Under  the  Andross  patent  to  the 
town  of  Southampton,  granted  in 
1 676,  the  title  ti  all  the  lands  vested 
in  the  corporate  body  thereby 
created.  Id. 

6.  This  title  was  not  changed  or 
altered  by  the  Dongan  charter  of 
1686,  but  il  Sim;  ly  confirmed  the 
title  in  th<^  twn  to  the  common 
lands,  not  to  individuals  as  tenants 
in  common.  Id. 

6.  As  to  the  lands  under  water  em- 
braced within  said  patents,  the 
title  remains  in  the  town.  Id. 

7.  Where,  therefore,  in  an  action  by 
the  town,  to  recover  land  imder 
water  of  Mecoz  bay,  in  said  town, 
defendant  claimed  that  under  the 
Dongan  charter  the  title  to  the 
undivided  and  unappropriated 
lands  vested  in  purchasers  thereof 
as  tenants  in  common  un'lera  deed 
executed  in  1641  from  <>ne  F.,  who 
claimed  t  be  the  agent  of  the 
Earl  of  Stirling,  and  under  Indian 
deeds,  and  proved  a  title  from 
trustees  of  said  purchasers  or 
**  proprietors,"  as  they  were  known 
and  described,  which  trustees  were 
elected  pursuant  to  the  act  of  1818 
(Chap.  155,  Laws  of  1818),  hM, 
that  the  defense  was  untenable;  and 
that  plaintiflFs  were  entitled  to 
recover.  Id. 


RECOVERY  OF  POSSESSION 
OF  PERSONAL  PROPERTY. 

In  an  action  to  recover  from  the  de- 
fendants the  possession  of  two  hun- 
dred and  thirty-eight  bags  of  oof- 
fee  it  appeared  that  plaintiffs  sold 
the  coffee,  which  was  then  in  store 
with  other  bags,  to  H.  &  Co.  on 
credit.  The  bags  sold  were  identi- 
fied by  numbers  and  marks 
thereon,  but  were  not  weighed. 
This  was  necessary  in  order  to  as- 
certain the  purchase-price.  De- 
fendants W.  &  F.  maae  a  loan  to 
the  purchasers  upon  security  of 
the  coffee  which  was  transferred 
to  them.  The  coffee  had  not  been 
removed  from  the  warehouse. 
Held,  that  the  title  passed  on  the 
sale  to  H.  &  Co.;  and  so,  that 
the  action  was  not  maintainable. 
Hanger  v.  Waterbury.  871 


REMEDIES. 

Defendant,  an  insurance  associa- 
tion, organized  under  the  act  of 
1888  (Chap.  176,  Laws  of  1888), 
admitted  D.  as  a  member  and  is- 
sued to  him  a  certificate  whereby 
it  agreed  to  pay  plaintiff,  upon 
proofs  of  D.'s  death,  $5,000  from 
Its  ''death  fund."  In  case  the 
death  fund  should  prove  insufi^- 
cient  to  meet  the  existing  claims  by 
death,  defendapt  agreed  that  "  a 
call  shall  be  maide  upon  this  entire 
class  of  membership  in  force." 
These  assessment  calls  upjon  the 
members  they  were  reouired  to 
pay  within  thirty  days  from  the 
call.  In  an  action  upon  the  con- 
tract  it  appeared  that  a  single  as- 
sessment of  the  members  liable  to 
call  at  the  time  of  D.'s  death  at  the 
rates  prescribed,  would  have  pro- 
ducea  a  sum  in  excess  of  the 
amount  called  for  by  the  policy. 
Hdd,  that  the  action  was  main- 
tainable; that  the  failure  of  de- 
fendant to  perform  the  duty,  in 
case  the  death  fund  was  insuflS- 
cient,  of  assessing  its  members  as 
provided  render^  it  liable;  that 
plaintiff's  remedy  was  not  limited 
to  an  action  in  equity  to  compel 
the  performance  of  that  duty. 
Darrmo  v.  F.  F.  J9oc.  687 


REPLEVIN. 

/She  RBooysBT  of  PoeaBasiOK  or 
Pbrsokal  Pbofertt. 


SALES. 

1.  Defendants,  who  were  bankers 
and  brokers,  purchased  certain 
bonds  for  plidntiff ,  under  an  ond 
contract  by  which  they  agreed  that 
in  case  plaintiff  should  thereafter 
become  dissatisfied  they  would,  on 
demand,  take  the  bonds  off  his 
hands  at  what  they  cost  him.  Upon 
parent  of  the  purchase-price  and 
their  commissions  defendants  de- 
livered the  bonds  tr  plaintiff,  who 
thereafter  tendered  them  back  and 
demanded  the  price  paid,  and  on 
defendants'  refusal  to  accept  and 
pay  brought  this  action  for  breach 
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of  the  contract.  Hdd,  that  said 
provision  in  the  agreement  was  not 
a  contract  for  the  sale  of  goods, 
chattels  or  things  in  action  within 
the  statute  of  frauds  (2  R.  S.  136, 
§  3),  but  was  a  provision  for  the 
rescission  of  the  entire  contract, 
and  so  was  valid.  Johnston  v. 
Trask.  136 

2.  An  oral  contract,  by  which  a  per- 
son sells  his  own  chattels  or  choses 
in  action  for  more  than  fifty  dol- 
lars, payment  and  delivery  being 
made,  and  agrees  to  take  them  back 
from  and  repay  the  purchase-price 
to  the  purchaser  on  demand,  is  an 
entire  contract,  and  the  promise  to 
take  back  the  property  and  repay 
the  purchase-price  is  not  void  under 
the  statute  of  frauds.  Id. 

8.  When  an  agent,  by  an  oral  con- 
tract, sells  and  delivers  the  goods 
of  a  disclosed  principal,  his  per- 
sonal oral  warranty  of  quality  is 
not  a  contract,  independent  of  the 
contract  of  sale,  but  is  part  of  it, 
and  one  consideration  is  sufficient 
to  support  the  sale  and  warranty. 

i&. 

4.  Plaintiff  contracted  to  sell  defend- 
ants certain  cattle,  to  be  paid  for 
on  delivery.  At  the  time  of  de- 
livery plaintiff  asked  to  be  paid  in 
currency,  to  which  defendants 
agreed.  The  cattle  were  then 
weighed  and  taken  possession  of 
by  defendants;  it  was  then  after 
banking  hours,  and  they,  not  suc- 
ceeding in  procuring  the  currency, 
gave  to  plaintiff  a  bank  draft  for 
the  amount,  which  he  received. 
The  next  morning  he  left  :he  draft 
at  a  bank  "  for  collection,"  but  re- 
ceived some  money  on  it,  and  was 
credited  with  the  balance;  three 
days  after  it  was  protested  for  non- 
payment The  drawer  bank  was 
insolv^it  when  the  draft  was  is- 
sued, which  fact  was  imknown  to 
defendants  when  they  delivered  it 
to  plaintiff;  its  creait  was  good, 
and  on  that  day  and  the  three  fol- 
lowing days  defendants  deposited 
large  amounts  with  it.  In  an  ac- 
tion to  recover  the  purchase-price 
of  the  cattle,  plaintiff  testified  that 
he  supposed  the  draft  was  good 
when  he   took   it,  otherwise   he 


/i 


would  not  have  taken  it.  He 
made  a  memorandum  of  the  trans- 
action as  follows:  "  Received 
$1,311.25  in  draft."  Plaintiff's 
counsel  asked  to  go  to  the  jury 
"upon  the  question  whether  or 
not  the  plaintiff  received  the  draft 
in  payment  for  the  cattle  de- 
livered." The  court  refused  this 
request,  and  directed  a  verdict  for 
defendants.  Held,  no  error;  that 
the  presumption  was  the  draft  was 
isk.en  in  payment,  and  the  burden 
of  proving  the  contrary  rested 
upon  plaintiff;  and  that  the  plaint- 
iff had  failed  to  meet  the  burden 
so  cast  upon  him.    Hall  v.  Stevens, 

201 

.  It  seeins  the  presumption  that  a 
bank  draft  was  received  in  pay- 
ment is  stronger  than  in  case  of  a 
note,  check  or  draft  of  an 
individual.  Id, 

.  The  defendant  proposed  to  sell, 
and  plaintiff's  agent  offered  to  pur- 
chase property  to  an  amount  ex- 
ceeding $50  on  account  of  a  debt 
due  from  tbe  former  to  plaintiff. 
A  memorandum  was  drawn, 
headed  **  E.  Frank  Coe,  bought  of 
William  Tough,"  followed  by  a 
list  of  property  with  prices  adaed, 
but  was  not  subscribed  by  T.  at 
the  end  thereof.  No  part  of  the 
property  was  delivered.  At  the 
same  time  defendant  wrote  a  note 
to  plaintiff  stating,  "In  order  to 
liquidate  and  secure  you  in  the  pay- 
ment of  your  accounts  as  now  due, 
I  will  propose  to  do  as  follows : 
Bill  of  sale  of  goods  inclosed  $1,520 
♦  «  *  Wm.  Tough."  This  was 
put  in  an  envelope  with  the  mem- 
orandum and  delivered  to  the 
agent.  Subsecjuently  defendant 
refused  to  deliver  the  goods.  In 
an  action  of  replevin  brought  to 
recover  the  same,  held,  that  the 
mcmorauJum  was  void  under  the 
statute  of  frauds  (2  R.  S.  136,  §8); 
that  while  the  two  papers  suffi- 
ciently referred  to  the  same  trans- 
action to  permit  them  to  be 
construed  together,  the  latter  was 
not  effectual  to  give  the  former  the 
effect  of  a  bill  of  sale  subscribed 
by  the  defendant,  nnd ;:  subsequent 
acceptance  of  defendant's  proposi- 
tion did  not  create  a  valid  contract 
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of  sale  between  the  parties.    Cde  v. 
Tough.  d78 

7.  Where  goods  sold  are  clearly  iden- 
tified, and  there  remains  nothing 
to  bo  done  except  to  weigh  them 
to  ascertain  the  purchaBej)rice,  the 
title  passes.    Sanger  y,  Waterbury. 

871 

8.  in  an  action  to  recover  from  the 
defendants  the  possession  of  two 
hundred  and  thirty-eight  bags  of 
coffee  it  appeared  that  plaintiffs 
sold  the  coffee,  which  was  then  in 
store  with  other  bags,  to  H.  &  Co. 
on  credit.  The  bags  sold  were 
identified  by  numbers  and  marks 
thereon,  but  were  not  weighed. 
This  was  necessary  in  order  to 
ascertain  the  purchase-price.  De- 
fendants W.  &  F.  made  a  loan  to 
the  purchasers  upon  security  of 
the  coffee  which  was  transferred 
to  them.  The  coffee  had  not  been 
removed  from  the  warehouse. 
HM,  that  the  title  passed  on  the 
sale  to  H.  &  Co. ,  and  so,  that  the 
action  was  not  maintainable.     H, 

9.  One  B.  purchased  of  plaintiffs 
certain  property,  paying  part  ">f 
the  purchase-price  and  giving  his 
notes  for  the  balance,  in  an  ac- 
tion to  recover  such  balance  of  de- 
fendant, on  the  ground  that  B.  in 
making  the  purchase  acted  as  their 
agent,  the  testimony  showed  that 
defendants  directed  each  step  taken 
by  B.  in  the  negotiations;  that  the 
property  was  purchased  for  aod 
delivered  to  them,  and  they  fur- 
nished the  portion  of  the  purchase- 
price  paid  down,  also  that  they 
agreed  with  B.  to  hold  him  harm- 
less from  the  notes.  Hdd,  that  a 
dismissal  of  the  complaint  was 
error;  and  this,  although  it  ap- 
peared that  in  the  course  of  the 
negotiations  plaintiff  stated  they 
would  not  sell  to  defendants,  ana 
were  assured  by  B.  that  he  was 
not  buying  for  them,  but  for  him- 
self.   Kayton  v.  Ba^mett,  625 

10.  When  goods  are  sold  on  credit  to 
a  person,  whom  the  vendor  be- 
lieves to  be  the  purchaser,  but 
who,  in  fact,  bought  as  agent  for 
another,  the  vendor  may,  on  dis- 
covery of  this  fact,  maintain  aa 


action  against  the  principal  for  the 
purchase-price.  Id. 

Bee  Vbndob  and  Purchaser. 


SEVERING. 

Maliciousness  is  not  an  element  of 
the  offense  defined  in  the  provi- 
sion of  the  Penal  Code  (§  640, 
sub.  8),  i,  e,,  the  "  willfully  "  sev- 
ering from  the  freehold  of  an- 
other any  produce,  or  anting 
attached  thereto.  To  establish  the 
offense  it  is  cimply  necessary  to 
show  that  the  act  was  done  inten- 
tionally without  the  consent  of  the 
owner  and  without  right.  (Bkai>- 
LET,  Haight  and  Shown,  JJ., 
dissenting.)  Anderaon  v.  How,  886 


SOUTHAMPTON    (TOWN    OP). 

1.  Under  the  Andross  patent  to  the 
town  of  Southampton,  granted  in 
1676,  the  title  to  all  the  lands 
vested  in  the  corporate  body 
thereby  created.  Trustees,  etc,,  v. 
M.  B.  0,  Co.  1 

2.  The  title  was  not  changed  or 
altered  by  the  Dongan  charter  of 
1686,  but  it  simply  confirmed  the 
title  in  the  town  to  the  common 
lands,  not  to  individuals  as  tenants 
in  common.  Id. 

8.  As  to  the  lands  under  water  em- 
braced within  said  patents,  the 
title  remains  in  the  town.  Id. 

4.  Where,  therefore.  In  an  action  by 
the  town,  to  recover  land  imder 
water  of  Mecox  bay,  in  said  town, 
defendant  claimed  that  under  the 
Dongan  charter  the  title  to  the  un- 
divided and  unappropriated  lands 
vested  in  purchasers  thereof  as 
tenants  in  conunon  under  a  deed 
executed  in  1641  from  one  P.,  who 
claimed  to  be  the  agent  of  the 
Earl  of  Stirling,  and  under  Indian 
deeds,  and  proved  a  title  from 
trustees  of  said  purchasers  or 
*'  proprietors,"  as  they  were  known 
and  described,  which  trustees  were 
elected  pursuant  to  the  act  of  1818 
(Chap.  155,  Laws  of  1816),  hdd. 
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that  the  defense  was  untenable; 
and  that  plaintifib  were  entitled  to 
recover.  Id, 


SOVEREIGNTY. 

The  supremacy  of  the  Dutch  gov- 
ernment was  never  established  over 
the  eastern  end  of  Long  Island, 
and  there  was  no  exercise  of 
sovereign  power  over  the  lands  in 
that  part  of  the  island  until  the 
final  establishment  of  the  power 
of  England  through  the  govern- 
ment and  laws  promulgated  by  the 
Duke  of  York.  Tnutee9,etc,,  v. 
jr.  B.  0.  Co,  1 


8PECIPI0  PERFORMANCE. 

Defendant  was  the  owner  of  land 
subject  to  a  mortgage,  for  the  pay- 
ment of  which  he  was  not  person- 
idly  liable;  he  contracted  to  sell 
the  land  to  A.,  one  of  the  plaint- 
iffs, subject  to  the  mortgage. 
Prior  to  the  time  of  the  perform- 
ance of  the  contract  the  mortgage 
became  due;  the  holder  refiuin^ 
to  assign  it,  defendant  paid  it  ana 
received  and  recorded  the  satisfac- 
tion thereof,  and  upon  a  tender  by 
the  vendees  of  the  purchase-price 
and  interest  due  thereon  and  on 
the  mortgage,  refused  to  convey. 
In  an  action  brought  to  compel 
a  specific  performance  of  the 
contract,  hdd,  that  a  judgment 
was  proper  granting  the  relief, 
with  the  condition,  however,  that 
the  mortgage  be  reinstated,  its  dis- 
charge canceled  of  record  and  de- 
fendant subrogated  to  the  rights  of 
the  mortgagee  at  the  time  of  its 
payment;  and  that  plaintiffs  have 
three  months  after  entry  of  judg- 
ment or  the  final  determination  of 
any  appeal  to  pay  or  procure  a 
purchaser  of  the  mortgage  and  that 
defendant  pay  costs;  that  the 
payment  of  the  mortgage  did  not 
satisfy  its  lien,  but  defendant  then 
became  the  equitable  assi^ee 
of  the  mortage  and  was  entitled 
to  enforce  it  for  his  own  reim- 
bursement and  the  protection  of 
his  interest  in  the  land;  but  that, 
as  it  appeared  that  his  method  had 


been  underhanded  and  not  simply 
a  fair  effort  to  protect  his  prop- 
erty, this  gave  the  court  juxisdio- 
tion  to  re^iuire  him  to  so  handle 
his  security  as  not  to  impair  the 
plaintiffs,  and  therefore  to  defer 
for  a  reasonable  time  the  enf orce- 
ment  of  the  mortgage ;  that  plaint- 
iffs seeking  equity  from  defendant 
must  do  equity.    AmM  v.  Qreen. 

566 


STATE. 

When  action  to  abate  a  par- 

pruture  or  nuisance  must  be  brought 
by  people  not  bu  individuals. 

See  K,  lee  Co,  v.  BhuU^  888 


STATUTES. 

Words  having  a  precise  and  well-ael- 
tled  meaning  in  the  lurisprudenoe 
of  a  country,  are  to  be  understood 
in  the  same  sense  when  used  in  ita 
statutes,  unless  a  different  mean- 
ing is  unmistakably  intended. 
Firkins  v.  Smith.  441 

Chap.  155,  LaiDs  of  1818, 

See    Toten  of  Southampton  y.  Mscobp 
Bay  Oyster  Co,  2 

lJB.i5.  780,8  65. 

Chap.  275,  LatMoflSB^. 

Chap.  26,  Laws  oflBSi, 

Chap.  757,  Laws  of  1884. 

See    U.  S.  Trust  Co.  v.  EoeHe  et  at. 

120 

2  it  iS.  186,8  3. 

See   Johnstan  v.  Trask,  186 

1  R.  8.  729,  §  56. 

See    Clift  v.  Moses.  144 
(7Aai>.8C8,XatM©/1878,  §§10-19, 

Ut.  8. 
See    Coffin  \,  City  of  Brooklyn,     160 

Chap.  176,  Lawsofl^X. 

Chap.  124.  Laws  of  1825,  §  11. 

Chap.  151,  Jjaws  o/1834. 

o/wi?.224,Z/z?r*<?/1849.§§  16-26, 

20 

Chap.  85,  J  jaws  of  1885. 

See    Syracuse  Water  Co.  v.  City  of 

Syracuse.  167 

Chap.  40.  Laws  of  1848.  S  28. 

See   Patterson  v.  Robinson  et  cu,    194 

1  B,  8,  773.  §1. 

See    Greenland  y,WaddeUetal.    284 

2i?.  A186,  §2. 

See  Tighe  v.  Morrison.  268 

2B.8  186.  §  8. 
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See    CoeY.  Tough.  273 

Chap.  40,  L^ncs  of  1848. 

CJuip.  701,  Imw9  of  1872. 

.S^    Nat.  Park  Bk.  v.  G,  A.  M.  W,  cfe 

-S:  Co.  281 

ChapAlQ,  Lairs  of  1^2,  ^  1813. 

Cliap.  276.  Laws  of  1888,  §  17. 

See   Damig&r  v.  Simonson,  829 

6'yitfp.  110,  Laws  of  1882,  §  16. 

Se-e    Village  of  Glean  v.  Kiim,       365 

67«i/;.  47,  Xaw)«  c/  1786. 

-Ste    Khick.  Ice  Co.  v.  ,<?Aw/te.       382 

GlMp.  410,  /:a?c*  of  1882,  §  279. 

iSse    IIopii£r  V.  McOawan.  405 

C7/<ap.  410,  X<??f*  0/1882,  §  474. 

See    Ketchum  et  al.  v.  Sewnum.   422 
Chap.  409,  Laws  of\%l%,  §§68, 

69,99. 
See   Perkins  ei  ai.  y .  Smith .         441 

(7/i<*p.  646,  Laws  of  1873. 

^    Blatz  V.  Bohrbach.  460 

CAap.  700,  Zflft/J«  0/1881. 

lU.  >§.  501,  §1.8ubd.  3. 

See    Ivory  y.  Town  of  Deerpark.  476 

Chap.  646,  Za/r«  of  1873. 

/J4r^    jBetd  V.  TerwiUiger.  530 

CMp.  175,  Laws  of  1883. 

-*<;    narrow  v.  Family  F.  Soc.       587 

CAop.  36,  Xair«  <2f  1873. 

Chap.  184,  Zai/»«<?f  1881. 

See    PetUngiUy  City  of  Tankers.  558 
CJio^.  245.  i^atr*  o/  1880,  §  1, 

subds.  86,  38. 

Chap,  90,  Lam  of  1860. 

Clidp.  172,  Zaf«  0/1862. 

See    Bennett  v.  Bennett.  684 

^e  Civil  Damage  Act.  { 

Limitation  of  Actions. 
Statute  of  Frauds. 
Suspension  op  the  Power  of 
Alienation. 


STATUTE  (OF  FRAUDS). 

1.  A  contract  forming  a  partnership 
to  be  continued  beyond  one  year 
is,  within  the  provision  of  the  stat- 
ute of  frauds,  declaring  every 
agreement  which  by  its  terms  is 
not  to  be  performed  in  one  year 
from  the  making  thereof  to  be  vt>id 
unless  in  writing;  and  a  partner- 
ship so  formed  is  a  partnership  at 
will.  (Potter,  J.,  dissenting.) 
WaJd  V.  Barmim.  87 

8.  An  oral  contract,  invalid  by  the 
statute  of  frauds,  because  by  its 
terms  it  is  not  to  be  performed 


within  one  year  from  the  making 
thereof,  is  not  validated  by  part 
performance.  Id, 

3.  Defendants,  who  were  bankers 
and  brokers,  purchased  certain 
bonds  for  plaintiff  under  an  oral 
contract  by  which  they  agreed  that 
in  case  plaintiff  should  thereafter 
become  dissatisfied  they  would,  on 
demand,  take  the  bonds  off  his 
hands  at  what  they  cost  him.  Upon 
payment  of  the  purchase-price  and 
their  commissions  defenaants  de> 
livered  the  bonds  to  plaintiff,  who 
thereafter  tendered  them  back  and 
demanded  the  price  paid,  and  on 
defendants'  refusal  to  accept  and 
pay  brought  this  action  for  breach 
of  the  contract.  Held,  that  said 
provision  in  the  agreement  was  not 
a  contracjt  for  the  sale  of  goods, 
chattels  or  things  in  action  within 
the  statute  of  frauds  (2  R.  8.  136, 
§  3),  but  was  a  provision  for  the 
rescission  of  the  entire  contract, 
and  so  was  valid.  Johnston  v.  TVa^k. 

136 

4.  An  oral  contract,  by  which  a  per- 
son sells  his  own  chattels  or  choses 
in  action  for  more  than  fifty  dollars, 
payment  and  delivery  being  made, 
and  agrees  to  take  them  back  from 
and  repay  the  purchaae-pxice  to 
the  purchaser  on  demand,  is  an 
entire  contract,  and  the  promise 
to  take  back  the  property  and  re- 
pay the  purchase-price  is  not  void 
under  the  statute  of  frauds.       Id. 

5.  Defendant  and  one  D.,  having 
been  appointed  administrators  on 
condition  that  they  file  the  usual 
bond  with  two  sureties,  agreed  be- 
tween themselves  that  each  should 
furnish  a  surety.  Defendant  ap- 
plied to  plaintiff  to  sign  the  bona, 
stating  that  he  had  an  interest  in 
the  estate  as  it  wtis  indebted  to 
him,  and  upon  his  oral  guaranty 
to  save  plaintiff  from  all  loss  plaint- 
iff consented  and  executed  the 
bond  as  surety  for  both  adminis- 
trators. Plamtiff  having  been 
compelled  to  pay  11,200  for  a  de- 
fault of  D.,  as  administrator, 
brought  this  action  upon  the 
guaranty.  Defendant  claimed 
that,  so "^  far  as  it  related  to  D.,  it 
was  a  special  promise  to  answer 
for  the  debt .  default  or  miscarriage 
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of  another,  and  so  was  void  under 
the  statute  of  frauds.  (2  R.  S. 
186,  §  2.)  Held,  untenable;  that 
the  promise  was  an  original  one. 
not  severable  in  its  nature,  and 
legally  beneficial  to  the  defendant 
only.     Tiffhe  v.  Morrimn.  263 

6.  To  bring  a  promise  within  the 
statute  it  must  be  made  to  the  per- 
son entitled  to  enforce  the  liability 
assumed  by  the  promisor.  Id, 

7.  The  defendant  propa«ied  to  sell, 
and  plaintiff's  agent  offered  to  pur- 
chase, property  to  an  amount  ex- 
ceeding $50  on  account  of  a  debt 
due  from  the  former  to  plaintiff.  A 
memorandum  was  drawn,  headed 
"  E.  Frank  Coe,  bought  of  William 
Tough,"  followed  by  a  list  of  prop- 
erty with  prict^  added,  but  was 
not  subscribed  by  T.  at  the  end 
thereof.  No  part  of  the  property 
was  delivered.  At  the  same  time 
defendant  wrote  a  note  to  plaintiff 
stating,  "  In  order  to  liquidate  and 
secure  you  in  the  payment  of  your 
accounts  as  now  due,  I  will  pro- 
pose to  do  as  follows:  Bill  of  sale 
of  goods  inclosed  |1, 520  *  *  ♦ 
Wm.  Tough."  This  was  put  in 
an  envelope  with  the  memorandum 
and  delivered  to  the  agent.  Sub- 
sequently defendant  refused  to  de- 
liver the  goods.  In  an  action  of 
replevin  brought  to  recover  the 
same,  lield,  that  the  memorandum 
was  void  under  the  statute  of  frauds 
(2  R.  S.  136,  §  3);  that  while  the 
two  papers  sufficiently  referred  to 
the  same  transaction  to  i>ermit 
them  to  be  construed  together,  the 
latter  was  not  effectual  to  give  the 
former  the  effect  of  a  bill  of  sale 
subscribed  by»the  defendant,  and  a 
subsequent  acceptance  of  defend- 
ant's proposition  did  not  create  a 
valid  contract  of  sale  between  the 
parties.     Cof.  v  Tough.  273 


STREETS. 
See  HiQHWATS. 


SUSPENSION  OP   POWER   OF 
ALIENATION. 

1.  In  an  action  to  recover  a  certified 
check,  representing   the   balance 


claimed  to  be  due  of  the  purchase- 
price  of  certain  real  estate  sold  by 
plaintiff  to  defendant  W.,  it  ap- 
peared that  one  B.  died  seized  of 
the  premises  in  question,  leaving 
her  surviving  a  brother  and  two 
sisters,  S.  and  A.,  her  only  heirs- 
at-law,  and  leaving  a  will  by  which 
she  gave  her  entire  estate,  real  and 
personal,  to  her  executors,  in  trust, 
with  power  and  directions  to  sell 
and  distribute  the  proceeds  to  her 
brother  and  sister  S.,  each  one- 
third,  the  income  of  the  other  third 
to  be  paid  to  A.  during  the  joint 
lives  of  herself  and  her  husband. 
If  she  survived  him  she  was  to 
take  the  carpus  of  the  fund;  if  she 
died  before  him,  leaving  lawful 
issue,  the  income  to  be  paid  for 
their  benefit  until  the  youngest 
should  reach  tlie  age  of  twenty -one 
years;  and  then  the  principal  to  be 
paid  to  them;  in  case  of  tfie  death 
of  A.  without  leaving  issue,  or  if 
all  of  said  issue  die  before  reach- 
ing the  age  of  twenty-one  the  fund 
to  go  to  the  brother  and  8.  At  the 
time  of  the  death  of  the  testatrix 
A.  had  no  children  living.  One 
of  the  executors  died,  and  the  sur- 
vivor, who  was  the  brother  of  the 
testatrix,  with  his  sister  S.,  con- 
veyed all  their  interest  in  said 
premises  to  A.  Shortly  after, 
upon  ^)etition  of  the  three,  the 
Supreme  Court  made  an  order  ac- 
cepting the  resignation  of  the  sur- 
viving executor,  as  trustee  under 
the  will,  discharging  him  as  such 
and  appointing  A.  trustee.  She, 
as  trustee,  conve  ^ed  said  premises 
to  J.,  who  recouveyed  to  her,  and 
she  then,  individually,  conveyed 
to  plaintiff,  W.  objected  that 
plaintiff's  deed  did  not  convey  a 
good  title  to  one-third  of  the  prem- 
ises. Hefd,  untenable;  that  by 
the  will  there  was  an  equitable 
conversion  of  the  real  estate  into 
personalty;  that  the  provision 
therein  as  to  the  children  of  A. 
was  void,  being  in  contravention 
of  the  statute  forbidding  the  sus- 
pension of  the  absolute  ownership 
of  persona]  property  for  more  than 
two  Hves  in  being  (1  R.  S;  773, 
§  1),  and  the  testatnx  died  intestate 
as  to  that  part  of  her  estate;  that, 
by  the  conveyance  to  A,  from  her 
brother  and  sister,  she  acquired 
the  entire  beneficial  interest  therein ; 
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that  as  the  beneficiaries  could 
effectually  elect  to  have  a  recon- 
version into  realty,  and  take  it  as 
land  rather  than  the  proceeds  of 
it,  and  as  all  the  parties  having 
any  beneficial  interest  in  the  land 
or  its  proceeds  had  joined  in  a 
conveyance  of  it  so  tliat  no  occa- 
sion remained  for  an  exercise  of 
the  power  of  sale,  the  exercise  of 
that  power  might  be  deemed  dis- 
pensed with  and  defeated;  and, 
that,  therefore,  her  deed  conveyed 
to  plaintiff  a  good  title.  Ofien' 
land  V.  WaddelL  284 

2.  By  the  will  of  C.  he  gave  his  real 
estate  to  his  widow  tor  life,  and 
after  her  death  to  his  children,  six 
in  number, ''  share  and  share  alike, 
*  ♦  *  during  the  terms,  respect- 
ively, of  their  natural  lives,"  and 
upon  the  death  of  a  child  "the 
share  of  such  child"  was  given 
"  to  his  or  her  heirs  in  fee  forever. " 
The  concluding  clause  of  the  sec- 
tion was  as  follows:  *'  My  intention 
being  that  my  widow  shall  have  a 
life  estate  in  said  lands,  and  aftei 
her  decease  each  of  m^  then  living 
children  a  life  estate  in  the  same, 
and  at  their  decease  their  children, 
if  any,  shall  hold  the  same  in  fee." 
Two  of  the  children,  a  son  and 
daughter,  died  intestate,  each  leav- 
ing children,  and  thereafter  the 
widow  died.  In  an  action  for  a 
partition  of  the  real  estate  brought 
by  the  children  of  the  deceased 
son  of  the  testator,  held,  that  the 
design  of  the  testator  was  to  give 
successive  life  estates,  first  to  his 
widow  in  the  whole  real  estate, 
then  to  each  of  the  children  in  one- 
sixth  part  thereof,  with  the  remain- 
der in  fee  to  their  heirs;  that  there 
was  no  suspension  of  the  power 
of  alienation  for  more  than  two 
lives  in  being  at  the  death  of  the 
testator;  that  upon  such  death  the 
plaintiffs  became  Tested  in  fee  as 
purchasers,  by  virtue  of  the  re- 
mainder so  limited  to  them,  witli 
one-sixth  of  the  real  estate,  subject 
to  the  two  outstanding  life  estates; 
subject,  also,  to.  open  and  let  in 
after-born  children;  that  upon  the 
death  of  the  father  and  the  widow 
their  fee  became  absolute,  as  did 
also  that  of  the  children  of  the 
deceased  daughter;  and  that  the 
four  living  children  of  the  testator 


at  the  death  of  the  widow  took  a 
life  estate  in  the  four-sixths  remain- 
ing, and  on  the  death  of  either 
their  heirs-at-law  take  a  fee  abso- 
lute in  their  portion.  Surdam  v. 
OrrruU.  805 


SYRACUSE  (CITY  OF). 

1.  Neither  the  charter  of  the  plaint- 
iff (Chap.  224,  Laws  of  1849),  nor 
the  acts  of  1821  (Chap.  176),  1825 
(Chap.  124,  §  11)  and  1884  (Chap. 
151),  in  reference  to  supplying  the 
former  village,  now  city  of  Syra- 
cuse, with  water,  to  the  rie^hts 
granted  by  which  plaintiff  had 
succeeded,  gave  to  it  the  exclusive 
right  to  supplv  the  city  with  water, 
or  deny  to  the  state  the  right  to 
make  other  similar  grants  for  that 
purpose.  Syracfusew,  (Jo,  v.  Citff 
of  Hyraevse,  167 

2.  So,  also,  the  facts  that,  under 
plaintiff's  charter  (g  16),  it  is  re- 
quired, when  requested,  to  furnish 
water  to  the  dty  for  the  extin- 
guishment of  fires,  etc.,  and  that 
such  request  has  been  made,  and 
contracts  entered  into  for  that  pui'- 
pose  between  plaintiff  and  the  city, 
do  not  constitute  a  contract  bind- 
ing the -city  perpetually  while  the 
plaintiff  retains  its  charter,  and 
preventing  the  city  from  making 
contracts  with  others.  Id, 

8.  The  municipal  corporation  could 
bind  itself  by  such  contracts 
only  as  it  was  authorized  by  statute 
to  make.  It  has  no  power  to  grant 
exclusive  privileges  to  put  mains, 
pipes  and  hydrants  in  its  streets, 
nor  can  it  lawfully,  by  contract, 
deny  to  itself  the  nght  to  exercise 
the  legislative  powers  vested  in  its 
common  council.  Id, 

4.  Accordingly,  luid,  that  the  citv 
had  authority  to  authorize  defend- 
ant, the  C.  C.  W.  W.  Co.,  incor- 
porated under  the  act  of  1880 
(Laws  of  1885.  chap.  86),  to  con- 
struct, maintain  and  operate  water- 
works in  the  city,  and  to  enter  into 
a  contract  with  said  company  for 
the  use  of  water  by  the  city, 
through  hydrants  furnished  by 
the  company;  that,  by  force  of  the 
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grant  to  the  plaintiff,  it  had  the 
right  to  maintain  its  structures, 
and  the  privilege  of  supplying  all 
the  water  the  cit^  or  its  inhabitants 
may  take  from  it,  but  had  not  the 
exclusive  right.  Id. 

6.  Also,  hdd,  that  the  city  was  not 
required,  before  it  could  avail  itself 
of  other  means  than  those  pro- 
vided by  plaintiff  for  obtaining  a 
water  supply,  to  resume  and  take 
plaintiff's  propertv  and  powers  in 
the  manner  proviued  by  its  charter 
(§§  26,  29).  Id, 


TENDER 

While  the  formal  requisites  of  a  ten- 
der of  performance  of  a  contract 
ma^  be  waived,  to  establish  a 
waiver  there  must  be  an  existing 
capacity  to  perform.  Eddy  v. 
Davis,  247 


TITLE. 

1.  The  English  possession  in  this 
country  rested  upon  the  right  of 
discovery,  and  the  lands  were  held 
by  the  king  as  the  representative 
01  the  nation.  Trustees,  etc.,  v. 
M,  B.  0.  Co.  1 

2.  The  Indians  had  no  title  which 
they  could  grant  and  which  would 
be  recognized  in  the  courts  of  this 
country.  Id. 

8.  The  supremacy  of  the  Dutch  gov- 
ernment was  never  established  over 
the  eastern  end  of  Long  Island,  and 
there  was  no  exercise  of  sovereign 
power  over  the  lands  in  that  part 
of  the  island  until  the  final  estab- 
lishment of  the  power  of  England 
through  the  government  and  laws 
promulgated  by  the  Duke  of  York. 

Id. 

A.  Under  the  Andross  patent  to  the 
town  of  Southampton,  granted  in 
1676,  the  title  to  all  the  lands  vested 
in  the  corporate  body  thereby 
created.  Id, 

5.  This  title  was  not  changed  or 
altered  by  the  Dongan  charter  of 
1686,  but  it  simply  confirmed  the 


title  in  the  town  to  the  common 
lands,  not  to  individuals  as  tenants 
in  common.  Id, 

6.  As  to  the  lands  under  water  em* 
braced  within  said  patents,  the 
title  remains  in  the  town.  Id. 

7.  Where,  therefore,  in  an  action  by 
the  town  to  recover  land  under 
water  of  Mecox  bay,  in  said  town, 
defendant  claim&l  that  under  the 
Dongan  charter  the  title  to  the  un- 
divided and  unappropriated  lands 
vested  in  purchasers  thereof  as 
tenants  in  common  under  a  deed 
executed  in  1641  from  one  F.,  who 
claimed  to  be  the  agent  of  the  Earl 
of  Stirling,  and  under  Indian  deeds, 
and  proved  a  title  from  trustees  of 
said  purchasers  or  "proprietors," 
as  they  were  known  and  described, 
which  trustees  were  elected  pur- 
suant to  the  act  of  1818  (Chap.  165, 

,Laws  of  1818),  held,  that  the  de- 
fense was  untenable,  and  that 
plaintiffs  were  entitled  to  recover. 

/a. 

8.  The  title  to  lands  is  not  involved 
in  proceedings  de  lunatico,  and  the 
commission  appointed  therein  has 
no  power  to  settle  a  question  in 
regard  thereto.  HxighesY,  Jones,  67 

9.  Where,  therefore,  the  inquisition 
in  such  proceedings  found  that  the 
title  to  certain  lands  was,  at  the 
time,  in  the  lunatic,  hdd,  that  this 
finding  was  of  no  force  or  effect 
as  against  one  claiming  title  to 
the  lands  under  a  deed  from  the 
lunatic.  Id. 

10.  Where  goods  sold  are  clearly 
identified,  and  there  remains  noth- 
ing to  be  done  except  to  weigh 
them  to  ascertain  the  purchase- 
price,  the  title  posses.  Banger  y, 
WaieHmry.  871 


TOWNS. 

1.  The  fact  that  a  road  has  been  used 
for  public  travel  for  many  years 
and  has  been  recognized  and 
treated  by  the  town  oflScers  as  a 
highway,  gives  to  it  that  character 

.  so  far  as  making  the  town  liable 
under  the  act  of  1881  (Chap.  700, 


Hi 
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Laws  of  1881)  to  a  traveler  upou 
it  for  injuries  sustained  by  him  in 
consequence  of  the  negligence  of 
the  highway  commissioners  in  fail- 
ing to  keep  it  in  suitable  condition 
and  repair.  Iron/  v.  T&ivn  Deer- 
park.  476 

.  Plaintiff  was  traveling  in  a  wa^on 
in  the  night-time  along  a  road  in 
the  town  of  D. ,  which  had  been  for 
many  years  used  as  a  highway. 
At  a  point  where  the  beaten  track 
curved,  his  liorses,  instead  of  fol- 
lowing the  curve,  continued 
straight  on  and  with  the  wagon 
fell  down  into  a  cut  made  by  a 
railroad  company  about  eleven 
jrears  before,  and  plaintiff  was 
mjured,  The  edge  of  the  cutting 
was  about  eleven  feet  from  the 
beaten  track;  there  was  no  ditch  or 
barrier  of  any  kind  between;  the 
fi>urfaee  wa.s  substantially  smooth 
and  unbroken,  and  this*  had  re- 
mained so  from  the  time  the  exca- 
vation was  made.  The  remains  of 
old  walls  indicated  that  the  bound- 
aries of  the  highway  had  been 
originally  two  rods  apart,  the 
beaten  track  was  sixteen  feet  wide. 
In  an  action  to  recover  damages, 
field,  that  the  question  iis  to  the 
negligence  of  the  defendant's  com- 
missioners of  highway  was  prop- 
erly submitted  to  the  jury;  that  if 
the  situation  was  such  as  to  render 
travel  upon  the  road  at  the  place 
in  question  dangerous  and  such 
danger  within  reasonable  appre- 
hension, which  were  questions  of 
fact  for  the  jury,  the  duty  was 
upon  the  commissioners  to  use  the 
means  available  to  them  for  the 
purpose  of  guarding  travelers 
against  Uie  danger;  and  the  fact 
the  exposed  condition  had  contin- 
ued for  so  long  a  time  was  suffi- 
cient to  warrant  the  inference  that 
they  knew,  or  ought  to  have 
Known,  of  the  danger.  Id. 

See  Southampton  (Town  of). 


TREBPASvS. 

Where  an  owner  of  premises  in  the 
city  of  New  York,  proposing  to 
excavate  for  the  purpose  of  build- 
ing thereon,  and  having  obtained 


a  parol  license  from  the  occupant 
of  adjoining  premises  as  required 
by  the  consolidation  act  (§  474, 
chap.  410,  Laws  of  1882),  has 
sliored  up  a  party-wall  and  re- 
moved the  foundation  thereof,  be 
may,  notwithstanding  a  revocation 
of  the  license,  proc^  and  build 
up  a  new  foundation  wall  so  as  to 
sustain  the  party- wall,  and  for  that 
purpose  has  the  rieht  to  enter  upon 
so  much  of  the  aoioining  premises 
as  is  necessary,  and trntiltnis work 
is  done,  if  he  proceed  with  reason- 
able dispatch  and  does  it  in  a  good 
workmanlike  manner,  with  as  Tittle 
injury  and  inconvenience  as  possi- 
ble to  the  adjoining  occupant,  he 
may  not  be  regarded  as  a  trespasser, 
nor  can  he  be  required  to  remove 
the  supports  to  the  wall.  Ketchum 
V.  Newnian.  423 


TRIAL. 

1.  In  an  action  of  ejectment  it  ap- 
peared that  the  locus  in  quo,  a  small 
triangular  strip  of  land,  was  not 
included  in  plaintiff's  record  title 
of  his  farm.  The  evidence,  how- 
ever, justified  a  finding  that  plaint- 
iff and  his  predecessors  in  title  had 
been  in  the  actual  occupation  and 
enjoyment  thereof  as  part  of  the 
farm  for  more  than  twenty  years, 
it  being  a  portion  of  a  cultivated 
field  inclosed  within  a  substantial 
fence;  and,  while  there  was  no  evi- 
dence of  any  claim  of  title  byword 
of  mouth,  It  appeared  that  each 
grantee  of  the  farm  in  taking  pos- 
session entered  upou,  actually  oc- 
cupied and  improved  the  land  in 
controversy  or  a  part  of  it.  Hdd, 
that  a  refusal  of  the  court  to  sub- 
mit to  the  jury  the  question  as  to 
whether  plaintiff  had  not  had  such 
adverse  possession  as  to  give  him 
title  was  error.  Barnes  v.  Light.  S4 

2.  Plaintiff  contracted  to  sell  defend- 
ants certain  cattle,  to  be  paid  for 
on  delivery.  At  the  time  of  de- 
livery plaintiff  asked  to  be  paid  in 
currency,  to  which  defendants 
agreed.  The  cattle  were  then 
weighed  and  taken  possession  of 
by  defendants;  it  was  then  after 
banking  hours,  and  they,  not  suc- 
ceeding in  procuring  the  currency. 
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gave  to  plaintiff  a  bank  draft  for 
the  amount,  which  he  received. 
The  next  morning  he  left  the  draft 
at  a  bank  *'  for  collection,"  but  re- 
ceived some  money  on  it,  and  was 
credited  with  the  balance;  three 
days  after  it  was  protested  for  non- 
payment. The  arawer  bank  was 
insolvent  when  the  draft  was 
issued,  which  fact  was  unknown 
to  defendants  when  they  delivered 
it  to  plaintiff;  its  credit  was  good, 
and  on  that  day  and  the  three  fol- 
lowing days  defendants  deposited 
large  amounts  with  it.  In  an  ac- 
tion to  recover  the  purchase-price 
of  the  cattle,  plaintiff  testified  that 
he  supposed  the  draft  was  good 
when  he  took  it,  otherwise  he 
would  not  have  taken  it.  He  made 
a  memorandum  of  the  transaction 
as  follows:  **  Received  $1,311.25 
in  draft."  Plaintiff's  counsel 
asked  to  go  the  jury  '*upou  the 
question  whether  or  not  the  plaint- 
iff received  the  draft  in  payment 
for  the  cattle  delivered."  The 
court  refused  this  request,  and 
directed  a  verdict  for  defendants. 
Wd,  no  error;  that  the  presump- 
tion was  the  draft  was  taken  in  pay- 
ment, and  the  burden  of  proving 
the  contrary  rested  upon  plaintiff; 
ajid  that  the  plaintiff  liad  failed  to 
meet  the  burden  so  cast  upon  him. 
HaU  V.  Stevens.  201 

3.  In  an  action  a^nst  a  mercantile 
agency  for  lihel,  it  appeared  that 
defendant  published  and  sent  to 
its  subscribers  a  circular  wherein 
was  plaintiff's  name,  he  being  en- 
gaged in  business  as  a  grocer,  and 
opposite  the  name  two  stars.  De- 
fendant's superintendent,  called  as 
witness  for  plaintiff,  testified  that 
the  two  stars  meant  nothing  more 
than  that  the  reader  should  look 
to  the  margin  of  the  sheet  for  ex- 
planation. At  the  bottom  of  the 
page  there  were  two  stars,  and  these 
words:  *'For  explanation  please 
call  at  our  office."  Held,  that  a 
verdict  for  defendant  was  properly 
directed.  Kingsbury  y.BraeUtreet 
Co,  211 

4.  Defendant,  a  mercantile  agency, 
published  .a  statement  to  the  effect 
that  a  judgment  for  $4,000  had 
been    rendered   against  plaintiff. 

SicKELs  —  Vol.  LXXI. 


who  was  engaged  in  amanufactur. 
lug  business,  which  statement  was 
untrue.  In  an  action  for  libel, 
KM,  that  the  words  were  not,  in 
themselves,  libelous  as  an  imputa- 
tion against  the  soundness  of 
plaintiff's  financial  condition,  and 
as  there  was  no  ambl^ity  or  un- 
certainty about  their  import,  the 
question  as  to  whether  they  were 
libelous  was  not  one  for  the  jury, 
but  one  of  law  for  the  court;  and 
that,  therefore,  the  complaint  was 
properly  dismisso<i.  Woodruff  v. 
Bradstreet  Co,  217 

5.  Defendant  proved  upon  the  trial 
of  an  action  for  assault  and  batteiy 
that  plaintiff  was  asked  to  submit 
to  a  medical  examination  and  re- 
fused. Defendant's  counsel  re- 
quested the  court  to  charge  that 
there  is  no  method  by  wliich  de- 
fendant could  compel  plaintiff  to 
submit  to  such  examination.    The 

J'udge  replied,  in  substance,  that 
le  believed  orders  for  an  examina- 
tion had  been  made  in  such  cases, 
and  he  did  not  think  it  necessary 
to  charge  directly  upon  it.  Held 
(PoTTEU,  J.,  dissenting),  that  an 
exception  to  the  refusal  to  charge 
as  requested  was  unavailable;  that 
the  request  was  to  charge  an  ab- 
stract proposition  not  involved  in 
or  neces.<5arv  for  the  determination 
of  the  case."    Mfers  v.  Woolley.  294 

6.  Stiid  counsel  asked  the  court  to 
charge  that  the  jury  had  a  right 
to  infer  from  the  refusal  to  submit 
to  the  examination  that  it  would 
not  disclose  any  fact  favorable  to 
the  plaintiff.  The  court  replied 
that  the  jury  might  give  it  such 
weight  as  they  thought  it  ought  to 
have,  lldd,  that  the  charge  was 
OS  favorable  to  defendant  as  ho 
was  entitled  to,  and  he  could  not 
complain.  Id. 

7.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
it  appeared  that,  at  the  time  of  the 
trial,  plaintiff  was  still  suffering 
from  the  effects  of  the  accident, 
and  that  some  time  would  be  re- 
quired to  effect  a  cure.  The  nature 
and  extent  of  the  medical  services 
were  also  proved,  but  no  evidence 
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was  given  as  to  the  value  thereof. 
The  court  charged  that  the  measure 
of  damages  was  compensation  for 
the  injuries  received  by  plaintiff, 
including  "the  expenses  of  her 
recovery  as  regards  the  past  and 
future/  j5^,  no  error.  tJeeneyy, 
L.  L  R.  R  Co,  875 

8.  It  is  not  error  for  the  court  to  per- 
mit counsel  in  summing  up  a  cause 
on  txial  to  read  portions  of  the 
pleadings  of  the  adverse  party, 
although  not  put  in  evidence,  and 
by  proper  conunents  to  explain 
and  pomt  out  the  facts  in  issue. 
Nor  is  it  rendered  incompetent  by 
the  fact  that  b^  stipulation  ttie 
issues  are  moditied  bv  admissions 
of  some  of  the  facts;  the  pleadings 
and  the  stipulation  may  properly 
be  considered  and  construed  to- 
gether. Tisdale  v.  Prut.,  etc.,  D. 
dbH.C.Oo.  416 

9.  No  presumption  of  harm,  there- 
fore, arises  from  the  fact  that 
counsel  read  a  portion  of  his  oppo- 
nent's pleadings  to  the  jury,  and 
conmiented  thereon;  and  while 
there  may  be  cases  where  such  a 
course  would  be  injurious,  and  if 
allowed,  under  proper  objections 
and  exceptions,  would  be  good 
ground  for  an  appeal,  in  order  to 
be  available,  a  complete  history  of 
the  transaction  should  appear  in 
the  record  so  that  the  appellate 
court  may  determine  as  to  whether 
it  was  prejudicial.  Id, 

10.  In  an  action  to  recover  damages 
under  the  civil  damage  act  (Chap. 
046,  Laws  of  1B78),  the  evidence 
showed  thatB.,  plaintiil's  husband, 
committed  suicide  while  intoxi- 
cated; that  he  spent  the  evening 
preceding  his  death  in  defendant's 
saloon,  and  while  there  drank  two 
or  three  glasses  of  beer.  There 
was  no  evidence  as  to  the  character 
or  quality  of  the  beer.  The  court 
charged  the  jury  that  B.,  while  in 
defendant's  saloon,  drank  intoxi- 
cating liquors.  HM,  (Follbtt, 
Ch.  J.,  B&ADLET,  and  Potteb,  J  J., 
dissenting),  error;  and  that  to  jus- 
tify a  recovery  plaintiff  was  bound 
to  show  that  the  beer  drank  was  of 
an  intoxicating  character.  JSZote 
V.  Bohrbach.  450 


11.  Flaintiif  in  attempting  to  cro0» 
F.  street,  in  the  dty  of  B.,  which 
at  the  time  was  very  much  ob- 
structed by  cars  on  defecdant's 
track,  closely  following  each  other, 
was  run  against  by  one  of  the 
horses  attached  to  a  car,  thrown 
down  and  injured.  In  an  action 
to  recover  damages  plaintiff's  evi- 
dence was  to  the  efiect  that,  after 
waiting  several  minutes  for  an  op- 

E>rtunity  to  cross,  he  stepped  be- 
nd and  dose  to  a  car  on  its  way 
out  of  a  switch  running  into  I . 
street  and  followed  it  until  it 
reached  the  latter  street  and 
paitially  halted  when  he  otorted  to 
go  across  the  street.  The  trial 
court  chaiged  that  the  defendant 
had  no  right  to  so  occupy  the 
street  with  its  cars  so  as  to  make  it 
extremely  dangerous  to  cross  the 
street  at  all  times.  Bdd,  no  error 
MeCUUn  v.  B,  0.  R  B,  Ox     459 

12.  The  court  also  charged~that  "a- 
mere  error  of  judgment  docs  not 
necosarily  amount  to  carelessness. 
If  the  plamtiff  took  reasonable  care 
and  then  made  a  mistake  as  to  the 
safest  course  to  pursue  in  crossing 
the  street "  he  was  not  guilty  of  con- 
tributory negligence  for  that 
reason,     ffeld,  no  error.  Id, 

18.  The  court  also  stated  in  the 
charge  that  the  place  was  a  public 
street  and  plaintiff  had  a  nght  to 
go  where  he  chose;  that  no  matter 
now  many  cars  were  In  the  street 
he  had  a  right  to  select  any  point 
to  go  across,  but  he  was  bound  to 
exercise   care,      ffdd,    no   error. 

Id, 

14.  In  an  action  to  recover  damage  for 
injuries  alleged  to  have  been 
caused  by  the  negligence  of  high- 
way commissioners  in  failing  to 
keep  a  highway  in  repair,  the 
court  refused  to  charge  that  if 
plaintiff's  horses  were  running 
away  or  beyond  his  control,  unless 
the  jury  could  say  from  the  evi- 
dence that  the  accident  would  have 
happened  had  they  been  going  at 
an  ordinary  rate  of  speed  or  were 
under  control,  the  defendant  was 
entitled  to  a  yerdict.  BM,  no 
error;  that  while  the  fact  assumed 
may  have  been  a  proximate  cause 
of  the   injury,  this  did   not,  if 


INDEX. 


747 


Slaintiff  was  free  from  faalt,  re- 
eve defendant  from  liability  if 
the  negligence  of  its  commission- 
ers was  another  proximate  cause. 
Itory-^.  Town  of  Detrpark,       476 

16.  Defendants,  who  were  common 
carriers  of  freight  by  water,  re- 
ceived from  plaintiff  a  quantity  of 
malt  in  good  order  to  transport  to 
New  York  city.  On  the  day  the 
cargo  arrived  the  consignees  were 
notiiled  and  the  same  day  com- 
menced to  unload  it,  removing  a 
portion;  the  malt  had  to  be  bagged 
and  carted  away.  The  men  stopped 
work  at  the  usual  hour  and  did  not 
appear  again  to  continue  the  un- 
lo^in^  until  seven  days  after,  dur- 
ing which  time  a  Sunday,  a  holiday 
and  one  or  two  rainy  days  had  in- 
tervened, when  it  was  found  the 
malt  had  been  injured  by  water 
and  the  consignees  refused  to  re- 
ceive it.  By  the  bill  of  lading  the 
consignees  had  the  ri^ht  to  nave 
the  malt  inspected  as  it  was  taken 
from  the  boat  before  accepting. 
Held,  that  the  question  as  to 
whether  the  consignees  proceeded 
with  reasonable  diligence  was  a 
question  of  fact,  and  was  properly 
submitted  to  the  jury;  that  only 
such  portions  of  the  malt  as  passed 
inspection  were  accepted:  that  the 
portion  not  removed  remained  in 
the  custody  and  possession  of  de- 
fendants, whose  duty  it  was  to  ex- 
ercise ordinary  care  to  protect  it 
from  Injury;  and  the  consignees 
had  the  right  to  inspect  before  ac- 

'  ceptance,  and  to  refuse  to  accept 
when  found  damaged;  and  that, 
therefore,  under  the  circumstances, 
a  refusal  of  the  court  to  charge 
Uiat,  if  the  carriers  offered  to  de- 
liver after  arrival,  and,  under  in- 
structions, proceeded  to  a  place 
designated  by  the  consignees  for 
unloading,  and  commenc^  to  dis- 
charge the  cargo,  then  their  lia- 
bility as  common  carriers  ceased 
after  a  reasonable  time  had  elapsed 
to  unload,  was  not  error;  nor  was 
it  error  to  charge  that  defendant 
was  responsible  for  the  car^o  until 
it  was  delivered  in  some  form  or 
other;  and,  until  it  was  removed, 
either  by  plaintiff  or  defendants, 
the  latter  were  liable  for  its  proper 

*  condition,  and  if  damaged  by  rain 
while  lying  an  New  York,  defend- 


ants were  liable.    Scheu  v.  Bene- 
dict, 610 

16.  In  an  action  against  a  married 
woman  for  services  alleged  to  have 
been  rendered  for  her  by  plaintiff, 
as  an  architect  in  preparing  plans 
and  superintending  the  erection  of 
an  addition  to  a  dwellin^-houso 
owned  by  her  and  occupied  by 
herself  and  husband,  plaintiff's  evi- 
dence was  to  the  emect  that  in 
conseauence  of  a  conversation  with 
defendant's  husband  he.  called  at 
her  house  and  stated  to  her  that  her 
husband,  who  was  present  at  the 
interview,  had  told  him  she  was 
about  to  erect  an  addition  to  her 
house.  She  replied  that  this  was 
so;  she  stated  certain  things  she  de- 
sired Included  in  the  work,  and 
thereupon  a  rough  plan  was  drawn 
by  plaintiff  and  discussed,  and 
finally  approved  by  her;  he  was 
directed  to  make  the  drawinea 
and  to  render  such  assistance  in 
the  work  as  should  be  required 
of  him,  and  was  advised  that  the 
husband  would  give  his  ideas  as  to 
the  details.  This  was  not  expressly 
contradicted,  but  circumstances 
were  proved  tending  to  show  that 
the  employment  was  by  the  hus- 
band. Plainiiff  was  nonsuited. 
Hdd,  error;  that  the  question  was 
one  of  fact  for  the  juiy.  Outter  ▼. 
Morris,  810 

17.  B.,  the  owner  of  certain  prem- 
ises in  the  city  of  B.,  built  thereon 
a  block  of  houses  and  contracted 
with  W.  to  plumb  them  and  con- 
nect with  the  water  main.  B., 
becoming  involved,  failed  to  make 
the  payments  due  W.  B«  had  con- 
sented* that  the  rents  of  one  of  Uie 
houses  which  had  not  yet  been 
connected  with  the  street  main 
might  be  paid  over  to  defendant's 
firm  to  apply  upon  a  debt  he  owed 
them;  the  tenant,  threatening  to 
leave  the  house  unless  the  water 
connection  was  made,  defendant 
spoke  to  W.  in  regard  thereto  and 
was  informed  that  the  failure  to 
make  the  connection  was  for  want 
of  laborers  to  dig  the  trench; 
upon  defendant  promising  to  find 
him  a  laborer,  W .  agreed  to  make 
the  connection.  Defendant  told 
one  D.,  who  applied  to  him  for 
work,  that  he  thought  W.  would 
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give  him  a  job  at  digging.  D. 
went  to  W. .  who  sent  one  of  his 
employes  with  him  to  show  where 
and  how  to  dig  the  trench,  and  D. 
afterwards  did  the  digging,  re- 
ported it  to  W.  and  was  sent  back 
to  cover  up  the  hole;  he  claimed 
of  W.  paymen'  for  the  worlt,  W 
did  not  deny  his  liability  to  pay, 
but  did  not  pay  him  untu  after  the 
first  trial  of  this  fiction.  D^  some 
time  after  doing  -he  'digging,  went 
to  work  for  defendant's  firm.  W. 
fipp7ied  rjod  paid  for  the  necessary 

B^rmit   to  make  the  connections, 
uring  the  interval  between  the 
ili^ing  an '   covering   the  ditch 

fiiamtiff  fell  into  it  and  was  injured, 
n  an  action  to  recovei  'damages,  it 
appeared  thut  plaintiff  lived  m  the 
building  adj  )ining  the  one  being 
connected  with  the  main,  saw  the 
trench  dug  and  knew  of  its  exist- 
ence. She  testified  tliat  she  passed 
over  it  about  an  hour  before,  but, 
at  the  tune  of  the  accident,  her 
attenticn  was  diverted  by  a  card 
in  the  window  of  the*  house. 
The  court,  upon  plaintiff's  request, 
charged  that  pluintiif 's  negligence 
was  not  in  the  case;  if  she  had 
been  negligent,  it  would  be  no 
defense.  HM,  error.  Xellp  v. 
.    Doody,  575 

18.  The  court  also  charged  that  the 
jury  were  not  bound  to  conclude 
from  the  fact  that  W.  took  out  the 
permit  to  make  the  connection  that 
he  intended  to  make  it  under  his 
contract  with  B.  if  they  could  find 
in  the  evidence  any  other  motive. 
Held,  error.  Id, 

10.  Plaintiff,  a  married  woman,  was 
*  induced,  by  a  throit  of  her  hus- 
band's arrest,  to  pay  a  debt  due 
from  him  to  defendant.  In  an  ac- 
tion to  recover  back  the  moneys 
paid  as  obtained  by  undue  influ- 
ence; defendant  claimed  that 
plaintiff  had  subsequently  ratified 
the  payment.  The  trial  court 
isharged  the  Jury  that  before  there 
could  be  a  ratiflcatioii  to  prevent  a 
recovery  there  must  be  some  dis- 
tinct act  of  plaintiff,  after  knowl- 
•edge  of  the  facts  and  knowledge 
1^  her  that  she  had  a  right  to 
lescind,  to  which  defendant  took 
a  general  exception.  BM,  that 
the  charge  was  correct  in  part,  at 


least,  and  the  defendant  not  hav- 
ing suggested  any  qualification,  a 
general  exception  thereto  could 
not  be  sustained.  Adama  v.  Inh 
ing  Nat.  Bk.  606 

20  Th3  point  was  raised  on  appeal 
that  the  transaction  was  the  com- 
pounding of  a  f  Jony,  and  so  the 
money  paid  could  not  be  recovered 
I  ack.  BM^  as  the  question  was 
not  laised  upon  tncl  and  was  not 
presented  by  eny  appropriate  ex- 
ception, it  could  not  be  raised  here. 

Id. 

Am  to  error  in  charge  in  action 

far  negligence. 

See  Barker  v.  Paulaon  (Mem.).  660 

In  action  for  negligence  there 

toas  a  conflict  bettoeen  thepartiee  a$  to 
the  place  of  accident,  the  court  rtifttaed 
to  charge  that  if  plaintiff  was  hon- 
estly mistaken  as  to  the  pUice,  he  teas 
entitled  to  recover  if  the  accident  teas 
caused  by  defendant's  negligence,  and 
charged  if  ths  jury  believed  drfendanVs 
toitnesses  on  that  point  a  verdict  must 
be  rendered  for  defendant  BM, 
erj'or. 

See  Barker  v.  PaulsonOAxmX  660 


TRUSTS  AND  TRUSTEES. 

1.  Under  and  bv  a  contract  in  oon- 
templation  oi  marriage  F.  con- 
veyed an  undivided  one-half  of 
certain  real  estate  to  one  T.,  in 
trust  for  the  benefit  of  8.,  the  in- 
come to  be  applied  to  her  b^iefit 
during  life,  and  upon  her  death, 
in  case  there  should  b^  living  Issue 
of  the  marriage,  the  trust  estate  to 
be  sold  and  the  proceeds  divided 
among  such  issue.  On  November 
17,  1858,  F.  and  S.  intermarried 
and  the  marriage  settlement  was 
duly  recorded.  From  1871  to 
1880  T.  was  agent  for  th?  owners 
of  the  one-half  of  said  real  estate 
not  held  by  him  in  trust.  During 
those  years  he  omitted  to  pay  .hS 
taxes  on  the  whole  property  and 
the  water  rates  for  several  years. 
In  July,  1881,  the  whole  property 
was  aavertised  for  sale  for  tiie  pur- 
pose of  collecting  said  arrears,  and 
thereupon  T.  and  F.  and  his  wife 
Jointly  petitioned  tho  Supreme 
Court  for  leave  to  borrow  on  mort' 
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gase  sufficient  to  pay  one-half  of 
fiaid  arrears  and  the  expenses  of 
obtaining  the  loan.  At  that  time 
F.  and  8.  had  two  infant  children, 
for  whom  a  goaidian  ad  litem  was 
appointed  in  the  matter,  and  an 
oraer  was  made  granting  the 
prayer  of  the  petition.  On  October 
6, 1881,  plaintiff  loaned  the  amount 
required,  taking  the  trustee's  bond 
therefor,  securra  by  mortgage  on 
the  trust  estate,  executed  by  said 
trustee  and  by  F.  and  his  wife. 
In  an  action  to  foreclose  the  mort- 
gage.in  which  the  trustee.F.  and  his 
wife  and  the  owners  of  the  other 
undivided  one-half  of  said  property 
werj  made  parties  defendant,  the 
only  surviving  child  of  said  mar- 
riage, who  is  of  full  age,  was  not 
made  a  party,  it  was  claimed  that 
the  mortgage,  not  being  authorized 
by  the  trust  deed,  was  void  under 
the  statute  existing  at  the  time  of 
its  execution.  (1  R.  8.  730,  g  65, 
before  its  amendment  by  chap. 
275,  Laws  of  1882,  chap.  26,  Laws 
of  1884,  and  chap.  757,  Laws  of 
1884.)  ffdd,  untenable;  that,  as- 
suming the  neglect  of  the  trustee 
to  pay  the  taxes  out  of  the  income 
of  the  trust  estate  was  a  demutavit, 
plaintiff  was  in  no  way  connected 
therewith;  that  the  execution  of 
the  mortgage  was  not  in  contra- 
vention of,  out  in  furtherance  of 
the  trust,  it  having  been  executed 
for  the  preservation  of  the  trust 
estate  and  the  interests  of  the  bene- 
ficiaries, and,  therefore,  they  can- 
not defeat  the  foreclosure.  U  & 
T.  Co,  V.  Bocke.  120 

2.  The  will  of  P.,  after  directing  the 
payment  of  his  debts,  and  after 
certain  specific  bequests  and  lega- 
cies, by  ifs  terms  gave  the  residu- 
aiy  osta^.e,  real  and  personal,  to  his 
daughter  M.;  then  foUowed  a 
clause  giving  all  of  his  estate  *o  his 
erecutors,  in  trust,  for  the  pay- 
ment of  the  debts  and  1  gacies. 
P.  died  insolvent,  seize  I  f  certain 
roal  estate,  the  rent^  and  profits  of 
w  lich  A.  received  until  the  paid 
reai  csta'.e  waa  sold  under  the  power 
in  trust  contained  in  fhc  will  In 
rn  act»on  brought  by  a  creditor  of 
P.  to  compel  M.  to  account  for  and 
pay  over  the  rents  and  profits  so 
received  by  her,  KM,  that  the  ac- 
tion was  not  maintainable;   that 


no  trust  was  created  by  the  will 
with  respect  to  the  real  estate,  but 
simply  a  power  in  trust  (1  R.  S. 
729,  g  56),  and  the  executors  were 
not  entitled  to  receive  the  rents  and 
profits;  that  the  title  passed  to  M. 
on  the  death  of  the  testator,  sub- 
ject to  the  execution  of  the  power, 
and  remained  in  her  until  divested 
by  such  execution,  and  until  then 
she  w»°  entitled  to  the  possession 
and  lawfully  received  the  rents  and 
profits;  that  the  will  did  not  charge 
the  real  estate  with  the  payment 
of  the  debts;  but  that,  conceding 
there  was  such  a  charge,  the  debts 
onljr  became  a  lien  enforceable  in 
equity;  that  there  was  no  personal 
liability  on  the  part  of  M.  to  pay 
them,  and  in  the  absence  of  such 
liability  there  was  no  element  of 
trust  by  which  she  could  be  made 
liable  to  account.     Olijt  v.  M<m». 

144 

3.  On  May  1,  1887,  the  8.  W.  mill,  a 
manufacturing  corporation,  was 
indebted  to  the  M.  k  M.  Bank  in 
the  sum  of  $300,766.  At  that  date 
V. ,  who  was  president  both  of  the 
bank  and  tlie  mill  company,  as- 
suming to  act  for  both,  entered 
into  an  oral  contract  with  R.,  a 
trustee  of  the  latter,  to  the  effect 
that  the  amount  then  due  to  the 
bank  should  be  treated  as  ''  a  dead 
or  suspended  debt,"  that  Y.,  aa 
president  of  the  mill  company, 
should  make  drafts  upon  its  treaH- 
urer  which,  after  acceptance  by 
him,  should  be  indorsed  by  V.  and 
R.  individually,  and  that  they 
should,  individually,  guarantee 
other  paper;  that  «uch  drafts  and 
other  paper  should  be  used  !n  car- 
rying on  the  business  of  the  mill, 
the  proceeds  of  its  manufactures 
to  be  applied  in  payment  oi  labor 
and  current  expenses  ani  ui'  such 
paper,  and  no  part  theieoi  to  the 
old  or  suspended  debt  uutu  all 
outstanding  subse  yient  claims 
were  paid.  The  business  of  the 
mill  was  thereafter  carried  on 
under  this  contract;  the  paper  so 
indorsed  and  ^aranteed  v  as  pre- 
sented to  and  paid  by  the  bank, 
but,  instead  of  canceling  and 
charging  it  to  the  account  of  the 
mill  company  it  was  held  as  a  lia- 
bility by  the  bank,  and  the  old  in- 
debtedness was  charged  up.    No 
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notice  of  the  dishonor  of  this  paper 
was  given  to  the  indorsers.  The 
bank  failed  in  October,  1878.  At 
that  time  the  old  indebtedness  had 
been  all  paid,  and  the  bank  had  in 
its  possession  the  paper  of  the  mill 
<x)mi)any  made  since  May  1,  1875 
and  indorsed  by  V.  and  K.  to  an 
amount  $169,361  in  excess  of  its 
capital  stock.  In  an  action  against 
the  trustees  of  the  mill  company 
to  recover  such  excess  under  the 
provision  of  the  manufacturing 
act  (Laws  of  1848,  §  28,  chap.  40), 
declaring  that,  when  the  indebted- 
ness of  a  corporation,  organized 
under  it,  shall  exceed  its  capital, 
the  trustees  assenting  thereto  shall 
be  personally  liable  for  such  ex- 
cess, held,  that  the  paper  so  made 
by  the  mill  and  paid  by  the  bank 
after  May  1, 1876,  was,  as  to  the 
defendants,  paid,  and,  therefore, 
no  cause  of  action  was  established 
against  them.  Fatterson  v.  Bobin- 
«m.  103 

4.  The  will  of  H.  appointed  S.  trustee 
and  gave  his  residuary  estate  to 
him  m  trust  for  the  benefit  of 
plaintiff  during  his  natural  life, 
with  "full  power  and  authorily 
to  use  so  much  of  the  said  trust 
fund,  either  interest  or  principal," 
as  shall,  in  the  "judgment  and 
discretion"  of  said  trustee,  "be 
necessary  for  the  proper  care, 
comfort  and  maintenance"  of  said 
beneficiary  during  ilfe.  In  on  ac- 
tion icr  the  construction  oi;  said 
will,  hM,  it  was  a  matter  within 
the  sound  judgment  and  discretion 
of  the  trustee  as  to  whether  the 
money  necessary  for  plaintiff's  sup- 
port should  be  paid  to  him,  or  the 
necessary  board,  clothmg,  etc., 
should  be  purchased  and  provided 
bv  the  trustee,  and  so  long  as 
plaintiff  remained  rational,  pru- 
dent, industrious  and  savin/^  there 
was  no  abuse  of  discretion  in 
paying  to  him  the  annual  or 
semi-annual  appropriatic^ns  for  his 
support.    Jlolden  v.  Strong.      471 

When  execution  of  power  of 

4ale  created  by  mU  devolves  upon  an 
-executor  cu  tueh,  not  as  trusts,  and 
tohen  order  accepting  resignation  as 
trustee  does  not  relieve  executor  of  his 
duty  ass!uch. 

See  Greenland  v.  WaddeU.  284 


UNDUE  INPLUBNCB. 

Where  plaintiff,  a  married  woman, 
was  induced,  by  a  threat  of  her 
husband's  arrest,  to  pay  a  df^l  duo 
from  him  to  defenc&nt,  hM,  that 
an  action  was  maintainable  to  re- 
cover back  the  moneys  paid  as 
obtained  by  undue  influence^  that 
it  was  immaterial  whether  or  not 
there  was  a  lawful  ground  tor  the 
arrest;  that  the  payment  was  not  a 
voluntary  one  and  tlie  aefendant 
obtained  no  title  to  the  money 
received.  Adams  v.  Irving  Nat. 
Bk.  606 


USURY. 

1.  Under  the  provisions  of  the  bank- 
ing act  of  1882  (§g  68,  60.  chap. 
409.  Laws  of  1882)  placing  and 
continuing  "  private  and  individual 
bankers"  on  an  equality  with  na- 
tional banks,  so  far  as  the  takins' 
and  receiving  of  a  greater  rate  of 
interest  than  the  legal  rate  is  con- 
cerned, persons  or  firms  engaged 
in  banking,  who  are  not  individual 
bankers,  in  exactLng  more  than  the 
legal  rate  on  loans  nuide  in  the  usual 
course  of  banking  business,  are 
exempted  from  the  effect  of  the 
usury  laws  of  the  stata  Bsrkins 
v.  Smith.  441 

2.  The  statutes,  state  and  national, 
upon  the  subject  of  banking  and 
usury,  collated.  Jd 


VENDOR  AND  PURCHABER. 

1.  Where,  in  an  executory  contract 
for  the  sale  of  r:al  estate,  the  ven- 
dee covenants  to  pay  installments 
of  the  purchase-money  before  the 
time  fixed  for  the  delivery  of  a 
deed,  these  covenants  are  inde- 
pendent an.l  the  vendor  may  sue 
for  Guch  installments  when  due 
without  tendering  a  conveyance; 
but  after  that  time  co:iveyance  and 
payment  become  dependent  and 
concurrent  acts;  and  an  action  is 
not  maintainable  to  recover  any 
part  of  the  purchase-price  without 

Eroof  of  tender  <if  a  conveyance 
efore  suit   brought.     Bd&f  v. 
Davis.  247 
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"2.  Where  the  vendor  has,  subsequent 
to  the  ex3Gution  of  the  contract  be- 
come unable  to  convey  a  substantial 
portion  of  what  he  has  agreed  to 
sell,  he  cannot  make  a  valid  tender 
of  performance;,  and,  therefore, 
cannot,  after  the  time  fixed  for 
delivery  of  the  deed,  recover  in- 
stallments remaining  unpaid  upon 
the  contrr>ct.  Id. 

3.  Plaintiffs  contracted  to  sell  and 
convey  to  defendant  certain  prem- 
ises, upon  which  was  a  building 
occupiol  as  a  store,  and  "  to  keep 
open  a  right  of  way  back  of  said 
store,"  for  $1,600,  payable  in  an- 
nual installments.  On  payment 
of  $800  of  the  purchase-pnce,  as 
stipulated,  they  a^p^ed  to  deliver 
a  **  good  and  sufficient "  deed.  At 
the  time  the  contract  was  made 
plaintiffs  owned  other  adjoining 
lands  over  which  access  could  be 
had  from  the  street  to  the  rear  of 
the  premises.  Soon  after  they 
sold  such  adjoining  land  without 
any  reservation  of  a  right  of  way 
In  an  action  brought  after  the  time 
fix©!  for  the  delivery  of  the  deed 
to  recover  installments  then  due, 
the  court  found  that  the  right  of 
way  was  necessary  to  the  proper 
enjoyment  of  the  store;  that  the 
parties  intended  that  such  way 
should  be  conveyed  with  the  prem- 
ises, and  that  it  constituted  one- 
half  of  the  value  of  the  property. 
Held,  that  having  put  it  out  of 
their  power  to  convey  the  property 
agreed  to  be  sold,  plaintiffs  were 
not  able  so  make  a  valid  offer  of 
performance;  that  the  fact  that  de- 
fendiant,  on  being  informed  before 
suit  brought  that  plaintiffs  were 
ready  and  willing  to  convey  if  he 
was  ready  to  pay,  replied  that  he 
could  not  pay  and  desired  to  ^ve 
up  the  property,  was  not  a  waiver 
of  tender  of  a  deed;  and  that, 
therefore,  plaintiffs  were  not  enti- 
tled to  recover  Id, 

iS90  Sales. 


VILLAGES. 

See  Delhi  (Yillagb  of) 
Olean  (Villaqb  of). 


WAIVER. 

1  To  establish  a  waiver  of  a  forfeit- 
ure in  a  policy  of  insurance  the 
proof  must  show  a  distinct  recog- 
nition of  the  validity  of  the  policy 
after  a  knowledge  of  the  forfeiture 
by  the  pei'son  by  whom  it  is  claimed 
such  forfeiture  was  waived.  Weed 
V.  Z/.  and  X.  F.  Ine,  Co.  106 

2.  The  indorser  of  a  promissory  note 
may,  before  maturity,  waive,  either 
verbally  or  in  writing,  demand  and 
notice  of  non-payment;  the  waiver 
may  result  uom  implication  or 
usage,  or  from  any  understanding 
between  the  parties  which  satisfies 
the  mind  that  a  waiver  was  in- 
tended.    Cody  V.  Bradshaw.     188 

8.  Before  the  maturity  of  a  note,  de- 
fendant H.,  an  indorser  thereon, 
called  upon  plaintiff,  the  holder, 
and  asked  to  have  it  extended 
another  year.  To  this  plaintiff 
agreed,  if  H.  would  "  let  his  name 
be  on  it  and  let  it  be  as  it  was,"  to 
which  H.  assented.  Held,  that  this 
constituted,  in  legal  effect,  a  waiver 
of  demand  and  notice.  Id. 

4.  While  the  formal  requisites  of  a 
tender  of  performance  of  a  con- 
tract may  oe  waived,  to  establish 
a  waiver  there  must  be  an  existing 
capacity  to  perform.  Eddy  v.  Ikivis. 

247 

5.  Plaintiff  contracted  to  sell  and 
convey  to  defendant  certain  prem- 
ises, upon  which  was  a  buuding 
occupied  as  a  store,  and  "  to  keep 
open  a  right  of  way  back  of  said 
store,"  for  $1,600,  pavable  in  an- 
nual installments.  On  payment 
of  $800  of  the  purchase-pnee,  as 
stipulated,  they  agreed  to  deliver 
''good  and  sufficient "  deed.  At 
the  time  the  contract  was  made 

})laintiffs  owned  other  adjoining 
ands  over  which  access  could  be 
had  from  the  street  to  the  rear  of 
the  premises.  Soon  after  they 
sold  such  adjoining  land  without 
any  reservation  of  a  right  of  way. 
In  an  action  brought  atter  the 
.  time  fixed  for  the  delivery  of  the 
deed  to  recover  installments  then 
due,  the  court  found  that  the  right 
of  way  was  necessary  to  the  proper 
enjoyment  of  the  store;  that  the 
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parties  intended  that  such  way 
(;2iould  be  eonveyed  witli  tlie  prem- 
ises,  and  that  it  (constituted  one- 
half  of  the  value  of  the  property. 
HeUl^  that  having  put  it  out  of 
their  poj^'er  to  convey  the  prop- 
erty agreed  to  be  sold,  plaintms 
were  not  able  to  make  a  valid  offer 
or  performance;  that  the  fact  that 
defendant,  on  being  informed  be- 
fore rtuit  brought  that  plaintiffs 
were  rejulv  and  willing  to  convey 
if  he  was  ready  to  pay.  replied  that ' 
he  could  not  pay  and  desired  to 
give  up  the  property,  was  not  a  ' 
waiver  of  tender  of  a  deed;  and 
that,  therefore,  plaintiffs  w^ere  not 
entitled  to  i-erover.  Id, 

Wfwu  HtaUnuttU  in  circular  is- 
sued by  insurance  company  will  not 
effect  tenm  oftcriUeu  policy  or  con- 
stitute a  waiver  of  its  condition. 
,  M.  L, 


See  Fbwler  v. 


Ins.  Co.      389 


WARRANTY. 

When  an  agent,  by  an  oral  contract 
sells  and  delivers  the  goods  of  a 
disclosed  principal,  his  personal 
oral  warranty  of  qualitv  is  not  a 
contrac;t,  independent  of  the  con- 
tract of  sale,  but  is  part  of  it,  and 
one  consideration  is  sufficient  to 
support  the  sale  and  warranty. 
jdinsion  V.  Trask^  186 


WATER  WORKS  COMPANIES. 

1.  Neither  the  charter  of  the  plaint- 
iff (Chap.  2^,  I^ws  of  1849),  nor 
the  acts  of  1821  (Chap.  176).  1825 
(Chap.  124,  §  11)  and  1834  (Chap. 
151)  m  reference  to  supplying  the 
former  village,  now  the  city  of 
Syracuse,  with  w^ater,  to  the  nghts 
granted  by  which  plaintiff  has  ~suc- 
cce<ied,  ^ve  to  it  tha  exclusive 
right  to  supply  the  city  with  water, 
or  deny  to  the  state  the  right  to 
make  other  similar  grants  for  that 
purpose.  Syrociise  W.  Co.  v.  City 
of  Syracuse.  167 

2.  So,  also,  the  facts  that,  under 
plaintiff's  charter  (S  16),  it  is  re- 
quired, when  requested,  to  furnish 
water  to  the  city  for  the  extin- 


guishment of  fires,  etc.,  and  that 
such  request  has  been  made,  and 
contracts  entered  into  for  that 
purpose  between  plaintiff  and  the 
city,  do  not  constitute  a  contract 
binding  the  city  perpetually  while 
the  plaintiff  retains  its  charter,  and 
preventing  the  city  from  maiking 
contracts  with  others.  Id. 

3.  Accordingly,  hdd,  that  the  city 
had  authority  to  authorize  defend- 
ant, the  C.  C.  W.W.  Co.,  incorpo- 
rated under  the  act  of  1880  (Laws 
of  1885,  chap.  »>),  to  construct, 
maintain  and  operate  water-works 
in  the  city,  and  to  enter  into  a  con- 
tract with  said  company  for  the 
use  of  water  by  the  city,  through 
hydrants  furnished  by  the  corn- 
pan  v;  that,  by  force  of  the  grant 
to  the  plaintiff,  it  had  the  right  to 
nuuntain  its  structures,  and  the 
privilege  of  supplying  all  the  water 
the  city  or  its  mhabitants  may 
take  from  it,  but  had  not  the  ex- 
clusive right.  Id, 

4.  Also,  JiM,  that  the  dty  was  not 
required,  before  it  could  avail 
itself  of  other  means  than  those 
provided  by  plaintiff  for  obtaining 
a  water  supply,  to  resume  and  take 
plauitiff*s  property  and  powers  in 
the  manner  provided  by  its  charter 
§§  26,  29).  Id. 


WATERr^OURSES. 

In  an  action  to  recover  dam- 
ages for  t/ie  aUsffed  unlawful  taking  €f 
waiter  from  a  creek  wnick  supfiicd 
plaintiff's  mill,  plaintiff  offered  to 
show  tfiot  after  the  date  when  de- 
fendant began  taking  water  there  toot 
in  certain  seasons  less  water  in  the 
stream  tJian  formerly;  this  was  ob- 
jected to  and  excluded.     Held,  error. 

See  Oanoood  v.  .V.  T.  C.  <fe  ff.  B. 
R  R,  Co,    (Mem.)  649 


WILLS. 

1.  The  will  of  P.,  after  directing  the 
payment  of  his  debts,  and  after 
certain  specific  bequests  and  lega- 
cies, by  its  terms  gave  the  residuary 
estate,  real  and  personal,  to  his 
daughter  M. ;  then  followed  a 
clause  giving  all  of  his  estate  to 
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his  executors,  in  trust,  for  the  pay- 
ment of  the  debts  and  legacies.  P. 
died  insolvent,  seized  of  certain 
real  estate,  the  rents  and  profits  of 
which  M.  received  until  the  said 
real  estate  was  sold  under  the 
power  in  trust  contained  in  the 
will.  In  an  action  brought  by  a 
creditor  of  P.  to  compel  M.  to  ac- 
count for  and  pay  over  the  rents 
and  profits  so  received  by  her,  hM, 
that  the  action  was  not  maintain- 
able; that  no  trust  was  created  by 
the  will  with  respect  to  the  real 
estate,  but  simply  a  power  in  trust 
(1  R.  S.  729,  §  56).  and  the  execu- 
tors were  not  entitled  to  receive  the 
rents  and  profits;  that  the  title 
passed  to  M.  on  the  death  of  tlie 
testator,  subject  to  the  execution 
of  the  power,  and  remained  in  her 
until  divested  by  such  execution, 
and  until  then  she  was  entitled  to 
the  possession  and  lawfully  re- 
ceived the  rents  and  profits;  that 
the  will  did  not  charge  the  real 
estate  with  the  payment  of  the 
debts;  but  that,  conceding  there 
was  such  a  charse,  the  debts  only 
became  a  lien  enforceable  in  equity ; 
that  there  was  no  personal  liability 
on  the  part  of  M.  to  pay  them,  and 
in  the  absence  of  such  liability 
there  was  no  element  of  trust  by 
which  she  could  be  made  liable  to 
account.     Clift  v.  Moses,  144 

2.  Also.  hM,  that  there  was  no  con- 
version of  the  real  estate  into  per- 
sonalty until  the  execution  of  the 
power  of  sale.  /r/. 

3.  Where  lands  are  devised,  charged 
with  the  payment  of  debts  gener- 
ally, an  acceptance  of  the  devise 
does  not  create  a  i>ersonal  liability 
to  pay,  but  simply  creates  a  lien  in 
favor  of  the  creditors,  enforceable 
a.s:ainst  the  lands  devised.  Id. 

4.  In  order  to  Justify  a  finding  of  an 
intent  on  the  part  of  a  testator  to 
make  a  charge  upon  his  real  estate, 
such  intent  must  appear  from  ex- 
press direction,  or  be  clearly  gath- 
ered from  the  provisions  of  the 
vnW.  Id. 

5.  A  power  of  sale  to  pay  debts  does 
not  indicate  an  intention  to  charge 
the  debts  upon  the  real  estate,    fd. 

SicKELs  —Vol.  LXXI.     95 


6.  The  distinction  between  a  power 
of  sale  to  pay  debts  and  one  to  pay 
legacies  pointed  out.  la. 

7.  It  seems,  under  the  provision  of  the 
Code  of  Civil  Procedure  (§  1843). 
making  the  heirs  and  devisees  Ha 
ble  for  the  debts  of  a  decedent  to 
the  extent  of  the  real  estate  de- 
scending or  devised  to  them,  that 
the  liability  only  extends  to  the 
real  estate  and  does  not  attach  to 
that  which  may  be  made  out  of  it 
by  the  skill,  management  or  labor 
of  the  heir  or  devisee.  Id. 


!  8.  In  an  action  to  recover  a  certified 
check,  representing  the  balanoe 
claimed  to  he  due  of  the  purchase- 
price  of  certain  real  estate  sold  by 
plaintiff  to  defendant  W..  it  ap- 
peared that  one  B.  died  seized  of 
the  premises  in  question,  leaving 
her  surviving  a  brother  and  two 
sisters,  S.  and  A.,  her  only  heirs- 
at-law,  and  leaving  a  will  by  which 
she  gave  her  entire  estate,  real  and 
personal,  to  her*executors,  in  trust, 
with  power  and  directions  to  sell 
and  distribute  the  proceeds  to  her 
brother  and  sister  S.,  each  one-third, 
the  income  of  the  other  third  to  be 
paid  to  A.  during  the  joint  lives 
of  herself  and  her  husband.  If  she 
survived  him  she  was  to  take  the 
carpus  of  the  fund;  if  she  died 
iMjfore  him,  leaving  lawful  issue, 
the  income  to  be  paid  for  their 
benefit  until  the  youngest  should 
reach  the  age  of  twenty -one  years; 
and  then  the  principaf  to  be  paid 
to  them;  in  case  of  the  death  of  A. 
without  leaving  issn<»,  or  if  all  of 
said  issue  die  before  reaching  the 
age  of  twenty -one  tlie  fund  to  go 
to  the  brother  and  8.  At  the  time 
of  the  death  of  the  testatrix  A. 
had  no  children  living.  One  of  the 
executors  died,  and  the  survivor, 
I  who  was  the  brother  of  the  testa- 
1  trix,  with  his  si.ster  S..  conveyed 
I  all  their  interest  in  said  premises 
to  A.  Shortly  after,  upon  petition 
I  of  the  three,  the  Supreme  Court 
made  an  order  accepting  the  resig- 
'  nation  of  the  surviving  executor, 
as  trustee  under  the  will,  dis- 
charging him  as  such  and  appoint- 
ing A.  trustee.  She.  as  trustee, 
wnveyed  said  premises  to  J., 
who  '  reconveyed     to     her,    and 
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she  then  iudividually  conveyed  to 
plaintiff.  W.  objected  that  plaint- 
iff's deed  did  not  convey  a  good 
title  to  one-third  of  the  prenuses. 
EUd,  untenable;  that  by  the  will 
there  was  an  equitable  conyenion 
of  the  real  estate  into  personalty; 
that  the  provision  therein  as  to  the 
children  of  A.  was  void,  being  in 
contravention  of  the  statute  for- 
bidding the  suspension  of  the  ab- 
solute ownership  of  personal  prop- 
erty for  more  than  two  lives  in  be- 
ing (1  R.  S.,  778,  §  1).  and  the 
testatrix  died  intestate  as  to  that 
part  of  her  estate;  that,  by  the  con- 
veyance to  A.  from  her  brother 
and  sister,  she  acquired  the  entire 
beneficial  interest  therein;  that  as 
the  beneficiaries  could  effectually 
elect  to  have  a  reconversion  into 
realty,  and  take  it  as  land  rather 
than  the  proceeds  of  it,  and  as  all 
the  parties  having  an^r  beneficial 
interest  in  the  land  or  its  proceeds 
had  joined  in  a  conveyance  of  it  so 
that  no  occasion,  reniuiuwi  for  an 
exercise  of  the  power  of  sale,  the 
exercise  of  that  power  might  be 
deemed  dispensea  with  and  de- 
feated; and,  that,  therefore,  her 
deed  conveved  to  plaintiff  a  gcod 
title.     OrefiUandv.WaddeU.     234 

9.  Also,  Md,  that  the  execution  of 
the  power  of  sale  devolved  ujwn 
the  executors  as  such,  not  as 
trustees;  and  that  the  acceptance 
of  the  resignation  as  trustee  of 
the  person  named  as  executor  and 
the  appointment  of  A.,  did  not  re- 
lieve the  executor  of  the  duty  or 
vest  in  A.  the  power  to  make  the 
sale  as  trustee;  that  while  the  rela- 
tion as  trustee,  distinguished  from 
that  of  executor,  may  be  treated  as 
terminated  by  force  of  the  onier 
of  the  court,  that  of  executor  re- 
mained and  the  court  could  not 
appoint  a  trustee  to  succeed  him  in 
the  exercise  of  his  functions  as  ex- 
ecutor. Id. 

10.  By  the  will  of  C.  he  gave  his  real 
estate  to  his  widow  for  life,  and 
after  her  death  to  his  children,  six 
in  number,  "  s^reand  share  alike, 
*  *  *  during  the  terms,  respect- 
ively, of  their  natural  lives,"  and 
upon  the  death  of  a  child  "  the 
share  of  such  child"  was  given 
"to  his  or  her  heirs  in  fee  forever."  . 


The  condnding  clause  of  the  sec- 
tion was  as  follows:  '  *  My  intention 
being  that  my  widow  shall  have  a 
life  estate  in  said  lands,  and  after 
her  decease  each  of  my  then  living 
children  a  life  estate  in  the  same, 
and  at  their  decease  their  children, 
if  any,  shall  hold  the  aame  in  fee." 
Two  of  the  children,  a  son  and 
daughter,  died  intestate,  each  leav- 
ing children,  and  thereafter  the 
wmow  died.  In  an  action  for  a  par- 
tition of  the  real  estate  brought  by 
the  children  of  the  deceased  son  of 
the  testator,  heM,  that  the  design 
of  the  testator  was  to  give  suc- 
cessive life  estates,  first  to  hia 
widow  in  the  whole  real  estate, 
tlien  to  each  of  the  children  in 
one-sixth  part  thereof,  with  the 
remainder  in  fee  to  their  heirs; 
that  there  was  no  suspension  of  the 
power  of  alienation  for  more  than 
two  lives  in  being  at  the  death  of 
the  testator;  that  upon  such  death 
tlie  plaintiffs  became  vested  in  fee 
as  purchasers,  by  virtue  of  the  re- 
mainder 80  limited  to  them,  with 
one-sixth  of  the  real  estate,  subject 
to  the  two  out,standing  life  estates; 
subject,  also,  to  open  and  let  in 
after-bom  children;  that  upon  the 
death  of  the  father  and  the  widow 
their  fee  became  absolute,  as  did 
also  that  of  the  children  of  the  de- 
ceased daughter,  and  that  the  four 
living  children  of  the  testator  at 
the  death  of  the  widow  took  a  life 
estate  in  the  fourwsiztha  remaining, 
and  on  the  death  of  either,  their 
heirs-at-law  take  a  fee  absolute  in 
their  portion.    Surdam  v.  OomeU. 


11.  The  will  of  H.  appointed  S.  trus- 
tee and  gave  his  residuary  estate  to 
him  in  trust  for  the  benefit  of 
plaintiff  during  his  natural  life, 
with  "  full  power  and  authority  to 
use  so  much  of  the  said  trust  fund, 
cither  interest  or  principal,**  as 
shall,  in  the  **  judgment  and  dis- 
cretion "  of  said  trustee, "  be  necep- 
sary  for  the  proper  care,  comfort 
and  maintenance"  of  said  benefi- 
ciary during  life.  In  an  action  for 
the  construction  of  said  will,  field, 
that  plaintiff  was  entitled  to  his 
support  and  maintenance  accord- 
ing to  his  condition  in  life,  although 
able  to  support  himself  by  his  own 
exertions;  that  it  was  not  neees- 
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sary  for  him  to  remain  idle  in  order 
to  entitle  him  to  the  benefit  of  the 
provision  so  made  for  him,  nor  did 
the  fact  that  he  was  frugal  and 
saving  and  had  accumulated  a  fund 
deposited  in  bank  deprive  him  of 
the  right  to  the  support  provided 
for  Mm;  that  it  was  a  matter  within 
the  sound  judgment  and  discre- 
tion of  the  trustee  as  to  whether 
the  money  necessary  for  plaintiff's 
support  should  be  paid  to  him,  or 
the  necessary  board, clothing, etc., 
should  be  purchased  and  provided 
by  the  trustee,  and  so  long  as 
plaintiff  remained  rational,  pru- 
dent, industrious  and  saving  there 
was  no  abuse  of  discretion  m  pay- 
ing to  him  the  annual  or  semi 
annual  appropriations  for  his  sup- 
port.    HMef^  V,  Strong,  471 


YONKERS  (CITY  OP). 

.  Tn  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  the  complaint  alleged 
that  **  by  and  under  the  direction 
of  the  defendant"  a  trench  was 
excavated  and  a  dangerous  eni- 
bankment  therefrom  thrown  up  in 
one  of  its  streets  and  was  negli- 
gently suffered  to  remain  expased 
and  without  proper  protection  or 
notice  to  travelers;  that  a  carriage, 
in  which  plaintiff  was  ridine:  on  a 
dark  night  ran  against  such  em- 


bankment and  was  upset,  causing 
the  injuries  complained  of.  Heldf 
that  under  the  complaint,  plaintiff 
was  not  confined  to  proof  that  the 
obstruction  was  created  by  defend- 
ant, but  was  entitled  to  show  that 
it  was  the  work  of  a  third  person 
and  was  left  unguarded  by  defend- 
ant after  notice  of  its  existence; 
also,  that  upon  the  question  of  no- 
tice it  was  competent  to  show  the 
condition  of  the  street  and  the 
absence  of  lights  in  the  night-time 
prior  to  the  accident  ana  on  the 
same  night  thereafter.  Pettengill 
v.  City  of  Tonkers.  568 

.  It  appeared  that  the  dangerous 
condition  of  the  street  had  existed 
for  two  months  prior  to  the  acci- 
dent. HM,  that  defendant  was 
chargeable  with  notice  thereof.  Id. 

.  The  improvement  causing  the 
obstruction  was  being  done  under 
a  contract  with  defendant's  board 
of  water  commiasioners  in  per- 
formance of  the  duty  devolved 
uiK)n  it  Held^  that,  although 
said  board  was  created  by  special 
statute  (Chap.  86.  Laws  of  1873), 
yet  as  it  is  recognized  as  a  depart- 
ment of  the  city  government  (Chap. 
184,  Laws  of  1881)  and  its  duties 
defined,  and  as  it  exists  solely  for 
the  benefit  of  the  city  in  doing  the 
work,  it  was  engaged  in  the  dis- 
charg(;  of  a  municipal  duty,  and 
for  its  negligence  in  the  perform- 
ance thereof  the  dty  was  rcsponsi- 
sible.  Id. 
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